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ARTICLES 
JEjKlUbitcd bjr*tlie]Hoiue of Represent- 
attires of tbe State of Nebraska, In 
tlftename of themselvesy and all^tbe 
people ; of I, the State of Nebraska ; 
against ^Bavid Bntler, Governor of 
tlM State of Nebraska, In malntain- 
anee^and support of tbelr Impeacb- 
ment against hlniy fbr n&isdemeanors 



ARTICLE I. 

Thai DiiTid Botler, Oorcrnor of the State of 
Nebraska, being aathorized, and directed, by 
Joint Memorial and Kesolution of the Legisla- 
tare ofthe State ofNebraska, in the following 
words, to-wlt: 

*«Joint ill einorial and Reiolntion to Con- 
gresfi, asking for five per cent, on the sales of 
the poblic lands. 

Whsrsas, There is donated to the State of 
Nebraska, five per cent, of the proceeds of the 
sale of the pablio lands of the United States, 
within said State of Nebraska, and, 

Whereas, The same is now due to the 
State of Nebraska, therefore be it 

JUsdved, TbattheGoTeroorofthe State is 
hereby anthorized and directed to bring the 
matter to the attention of oar Representative 
and Senators in Congress, and request them to 
■alte with him in endeavors to secure the 
same to be paid over to the Treasurer of State 
St as early a day as is possible. And the Gov- 
ernor is hereby authorized to employ any other 
and fhrther assistance that may bo necessary 
to secure that result. 

Approved June 2|th, IHC?."^ 

I from the Government of tlio United 



States, certain fttnds, l>eing five per cent, of the 
proeeedsofthssaleof all pablio lands, lying 
within the State of Nebraska, belonging to said 
St^ite, by Time of •f»9t}9B twelye^ of an /let of 



Congress, entitled ^'An Act to enable the peo- 
ple of Nebraska, to form a Constitution and 
State Government, and for the admission of 
such State into the Union, on an equal footing 
with the original States. Approved April mh , 
18M,'' did, in the spring of 1809, procure te be 
audited and allowed to the State of Nebraska, 
aforesaid, the sum of $16,881J26, for which said 
sum, a warrant was issued by the proper de- 
partment, at Washington, payable to the order 
of said David Butler, as Governor, of said 
State. That said warrant was brought to 
Omaha in said State, by one £. B. Taylor, and 
by him deposited in the First National Bank of 
Omaha, aforesaid, 8ul:t)«ct to the order of said 
David Butler, Governor, as aforesaid. That 
wliile so deposited, he, the said David Butler, 
Governor, as aforesaid, gave a Power of At- 
torney to one Nelson C. Brock, to endorse said 
warrant or draft, and receive the money there- 
on. That said Nelson C. Brock, by virtue of 
the authority so given, did endorse said war- 
rant or draft; and receive thereon the sum of 
$16,881.20, and did convey the same to Lincoln, 
in said State, and there deposited the same in 
the Banking House of one James Sweet, and 
the said Nelson C. Brock, with the consent and 
subject to the order and control of the- said 
David Butler, Governor, as aforesaid. That 
while said money was so subject to his order 
and control, he, the said David Butler, Gover- 
nor as aforesaid, was guilty of unlawAiUy and 
corruptly neglecting to discharge his duty in 
regard to said money; and of appropriating 
the same to his own use and benefit, whereby 
he became and was guilty of misdemeanors in 
his said office. 

Specification 1st. That having said sum 
of $16,881^26, under his control and sutject to 
his order, he, the said David Butler, Governor 
as aforesaid, did oorruptly and unlawfully 
neglect, and refhse to pay the same into the 
Tremory of the State of NebrMJ|fn(Mt!(l P[^\ 
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the time said money was so under his control, 
and subject to his order, to the time of exhibit- 
ing these articles, has so neglected and refused 
to pay the same into said Treasury, whereby 
said David Butler, Governor cf the State of 
Nebraska, did then and there commit and was 
guilty of a misdemeanor in office. 

Specification 2d. That having said 
sum of $16,881J26, under his control and 
sutject to his order, he, the said David 
Butler, Governor as aforesaid, did, during 
the month of Hay, A. D. 1800, corruptly 
and unlawAilly intermingle the same with his 
own private ftinds, and use the same for his 
own personal benefit. Whereby said David 
Butler, Governor of the State of Nebraska, 
did then and there commit, and was guilty of 
a misdemeanor in office. 

Specification 3d. That having said sum 
of $16,881.26, under his control and subject to 
his order, he, the said David Butler, Governor, 
as aforesaid, did, during the month of May, A. 
D. 1869, unlawAilly and corruptly intermingle 
with his own private funds, and use for his 
own private benefit, a part of said money, to- 
wit : the sum of $1,881.26, whereby said David 
Butler, Governor of the State of Nebraska, 
did then and there commit, and was guilty of 
a misdemeanor In office. 

Specification 4th. That having said sum 
of $16,881^36, under his control and suttJcct to 
his order, he, the said David Butler, Governor, 
as aforesaid, did cause the same to be deposit- 
ed in the Banking House of James Sweet and 
Brock, in the city of Lincoln, Nebraska, on 
the 25th day of May, A. D. 1869, and from 
thence, from time to time, during the years 
1869 and 1870, unlawfully and corruptly draw 
out, handled, employed, and used the same as 
his own private funds, and for his own private 
use and benefit; whereby the said David But- 
ler, Governor of the State of Nebraska, then 
and there committed, and was guilty of a mis- 
demeanor In office. 

ARTICLE II. 

That said David Butler, Governor of the 
State of Nebraska, in the exercise of the pow- 
ers and prerogatives conferred upon and be- 
longing to him by law as such Governor, has 
corruptly and unlawftilly used and olTered and 
attempted to use such official powers and pre- 
rogatives, and corruptly and unlawfully refused 
to perform his duties as such Governor, for the 
purpose and object and with the Intent of se- 
curing to himself profits, gain, and emolu- 
ment, and with intent to extort money or ad- 
vantage f^om persons having claims against 
the State, or seeking some office, rif(bt, or 
prJvUege under the laws thereof, 



jSpecification 1st. That the said David 
Butler, Governor of the State of Nebraska, 
being, by virtue of that office, one of the Com* 
mlssioners authorized by an Act of the Logts- 
lature of the State of Nebraska, entitled *' An 
Act to provide for the sale of the unsold lots 
and blocks in the town-site of Lincoln, and for 
the location and erection of a State University 
and Agricultural College, and State Lunatic 
Asylum, approved February 15th, 1860,'' to ex* 
pend monies belonging to the State of Ne- 
braska, in and about the erection of a building 
for a State University, and to audit and allow 
claims and accounts therefor. And one M. J. 
McBlrd, having a claim and demand against 
the State for services by him performed as 
Architect In and about ftimlshlng plans and 
specifications for said buildings, he, the said 
McBird, in the month of August, A. D. 1809, 
at Lincoln, in said State, did present his said 
claim, and demand for allowance and approval, 
to the said David Butler, Governor, as afore- 
said, who did then and there, scandalously and 
corruptly, oSev and propose to the said McBird 
in substance and to the efl'ect following : That 
he, the said David Butler, Governor as afore- 
said, would procure to be Issued a warrant upon 
the Treasurer of the State of Nebraska for 
the sum of three thousand seven hundred and 
fifty dollars in favor of said McBird, for hia 
said services, provided and on condition that 
said McBird should retain the sum of two 
thousand dollars only out of the proceeds 
of such warrant, to-wlt: the money to b« 
drawn ftrom the State Treasury thereupon, and 
should pay to him, the said David Butler, for 
his use and disposal, the sum of seventeen 
hundred and fifty dollars of such proceeds, and 
that unless the said McBird would promise so 
to do, he, the said David Butler, would allow 
said McBird only fifteen hundred dollars upon 
his said claim and demand. And thereupon 
the said McBird did agree to the said proposi- 
tion, and the said David Butler, Governor as 
aforesaid, immediately caused and procured 
such warrant to be Issued, for the sum of three 
thousand seven hundred and fifty dolhirs, in 
favor of said McBird, who thereupon, in the 
month of August, 1869, obtained and received 
upon such warrant the sum of three thousand 
seven hundred and fifty dollars, and did, in 
pursuance of said scandalous and corrupt 
agreement, at the office of said Governor, in 
Lincoln, in the State of Nebraska, in the 
month of August, A. D. 1869, pay to and leave 
with said David Butler, Governor aforesaid, 
part of said money, to-wlt: the sum of 
seventeen hundred and fifty dollars. 
And the sa|d David B\i(l«r« ^PT^rVQr 
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as afbresaid, did then and there receive 
the same in pnrsnanoe of such soandaloas and 
eormpt aipreement, contrary to his dnty and his 
oath of office, and whereby the said David But- 
ler, Governor of Nebraska, did then and there 
eomndt and was guilty of a misdemeanor in 
office. 

Spbcifioation 2d. That the said David 
Butler, Governor of the State of Nebraska, 
being such Commissioner, and having such au- 
thority as set forth in the last above specifica- 
tion; the said M. J. MoBird, mentioned 
therein, presented to the said Governor, at 
Lincoln, in said State of Nebraska, in the 
month of November, A. D. 1809, another de^ 
nsnd and claim for additional services as 
architect in and about the making of plans and 
specifications for, and superintending the erec- 
tion of the aforesaid State University building; 
and thereupon the said David Butl6r did, then 
and there, scandalously and corruptly agree 
with the said HcBird in substance and to the 
effect that the said Butler, as Governor as 
aforesaid, would allow the said HcBird's claim 
and demand at the sum of one thousand eight 
hundred and twenty-eight dollars and twenty- 
six cents, and that the said McBird would, in 
consideration thereof,pay to him,the said David 
Bntler, one-half thereof; and thereupon the 
said David Butler, Governor as aforesaid, did 
allow such claim and demand at said sum, and 
procure and cause to be issued thereupon two 
warrants upon the Treasurer of the State of 
Nebraska, each for the sum of nine hundred 
and fourteen dollars and thirteen cents; and 
Uien and there, in pursuance of the said scan- 
dnlons and corrupt agreement, the said McBird 
endorsed and delivered one of the said warrants 
to aaid David Butler, who received and kept the 
Thereby the said David Butler, Gov- 
r of the State of NelHraska, did then and 
tb«re oommlt and was guilty of a jpisdemeanor 
in oflca* 

Spbcificatiom 8d. That the said David 
Batler, Governor as aforesaid, acting as one of 
the Board of BuUding Commissioners of the 
State of Nebraska, and together with the other 
meatbersof said Board, during the year 1809, 
did enter Into contract with D. J. Silver & Son, 
for the erection of the building known as the 
University, at Lincoln, Nebraska. That about 
tlM 29th day of November, A. D. 1870, In and 
duing an interview between B. D. Silver, son 
of D. J. Silver, and one of said contractors, and 
tlie said David Botler, In the private office of 
tlie said David Butler, Governor as aforesaid, 
iM, the said David Butler, asked the said Robert 
I>. Silver if he was not going to do some- 
tlil]igforhlm,the said David Butler, and said 



he thought he.the said R.D.8Uver,ought to give 
him, the said David Butler, Governor as afore- 
said, ten thousand dollars, and reftised to 
settle the accounts of the said D. J. Silver h 
Son, until he, the said R. D. Silver, acquiesced 
in such demand, so that he, the said Silver, was 
constrained to, and did agree to give the said 
David Butler, Governor as aforesaid, the said 
sum of ten thousand dollars. That a few days 
afterwards he, the said David Butler, Governor 
as aforesaid, called the said Silver into the pri- 
vate office of him, the said David Butler, Gov- 
ernor as aforesaid, and again asked the said 
Silver if he was not going to give him, the said 
David Butler, Governor as aforesaid, the said 
ten thousand dollars, as he had agreed to do; 
and upon being answered in the negative by 
him, the said Silver, he, the said David Butler, 
Governor as aforesaid, became angry, and used 
harsh and threatening language towards him, 
the said Robert D. Silv^, saying, menacingly, 
that he would remember him for that; whereby 
the said David Butler, Governor of the State of 
Nebraska, did then and there commit and was 
guilty of a misdemeanor in office. 

Specification 4th. That under and by vir- 
tue of an Act of the Legislature of the State of 
Nebraska, entitled "An Actio lease certain 
Saline lands to Anson C. Tichenor, Jesse F. 
Green, and others,'' approved February 16th, 
1809, the said David Butler, Governor of the 
State of Nebraska, at the time hereinafter next 
mentioned, had authority to lease to any com- 
petent party or parties, certain Saline lands, 
belonging to the State of Nebraska. Thereupon 
to-wit : On the 15th day of July,A.D. 1869,one 
Thomas F. Hall, a party competent to take and 
receive a lease of the said lands, did apply to 
the said David Butler, Governor as aforesaid, 
at Lincoln, said State of Nebraska, for a lease 
of certain of the said Saline lands, in township 
ten, (10) north of range six, (0) east of the sixth 
principal meridian,in the County of Lancaster, 
in the State of Nebraska; and the said David 
Butler, Governor as aforesaid, did, then and 
there, wilfhlly and corruptly suggest, propose 
and offer to the said Thomas F. Hall, that if he, 
the said David Butler, should receive the m^ 
of five thousand dollars, for his own use and 
benefit, he would, as Governor as afore- 
said, lease the said lands to the said Thomas 
F. Hall; 4nd did then and there wilfolly 
and corruptly indicate to the said Thomas F. 
Hall, and give him to understand, tliat unless 
he, the said David Butler, Governor, as afore- 
said, should receive the said sum of five thou- 
sand dollars, as aforesaid, he would refose to 
lease the said lands to him, the said Thomas 
F. Hall, and because said Thomi^ti* QaU did 
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decline and refuse to pay or offer to said David 
Butler, Governor, as aforesaid, any sum of 
money or consideration tiierefor, to the said 
David Butler, Governor, as aforesaid, did wil- 
fully and corruptly decline and reftise to lease 
the said Saline lands to the said Hall, contrary 
to hfg duty and his oath*of office as Governor; 
and whereby David Butler, Governor of the 
State of Nebraska, did commit, and was sruiitv 
of a misdemeanor in office. 

Spkcificatiom 6th. That the bald David 
Butler, Governor of the Stote of Nebraska, 
being by virtue of his office the President, and a 
member of the Board of Rogents, known as' 
The Regents of the University of Nebraska, 
and the said Board of Begento having power 
and authority to appoint a Treasurer of the 
said Board, said David Butler, Governor, and 
President and member of the Board of Regents, 
as aforesaid heretofore to- wit: On the first 
day of January, A. D. 1871, at Lincoln, in the 
State of Nebraska, c^d wilflilly and corruptly 
promise to, and agree with one Nelson C. 
Brock that he, the said David Butler, would 
endeavor to procure the appointment of the 
said Nelson C. Brock as Treasurer of the said 
Board of Regents, and would use his vote and 
influence as a member, and as President of the 
said Board, for the purpose of securing, and 
with a view to the end of procuring such ap- 
pointment, for a consideration, in money, to- 
w^t: the sum of seven hundred and fifty dol- 
lars, to be paid by said Brock to him, said 
David Butler, in case the said David Butler 
should so secure such appointment, contrary 
to hU duty and oath of office, and whereby 
said David Butler, Governor of the State of 
Nebraska, then and there committed and was 
guilty of a misdemeanor in office. 

Specification 6th. That the said David 
Butler, Governor of the State ot Nebraska, 
and President and member of the Board of Re- 
gents, as set forth in the last above specifica- 
tion, did heretofore, to-wit: On the first day 
of January, 1871, at Lincoln, In the State of 
Nebraska, Improperly, dlsgraoefhlly, and scan- 
dalously receive, entertain and tolerate a prop- 
osition, then and there made to him, as suoli 
Governor, and President and member of said 
Board of Regents, by one Nelson C. Brock, to 
the effect, that if the said David Butler would, 
by his inkaenoe and efforts, obtain and secure 
the appointment of the said Nelson C. Brock 
as Treasurer of said Board of Regents, he, the 
said Brock, would pay to the said David Butler 
a large stun of money, to-wit: Seven hundred 
and fifty dolUrs ; whereby the said David But- 
ler, Governor of the State of Nebraska, did 
bring scandal and disgrace upon his exalted 



office, and did then and there commit and was 
guilty of a misdemeanor therein. 

Specification 7th. That under and by vir- 
tue of an Act of the Legislature of the State 
of Nebraska, entitled, '^An Act to provide for 
tlie sale of unsold lots and blocks in the town 
site of Lincoln, and for the location and erec- 
tion of a State University and Agricultural 
College, and State Lunatic Asylum ;'' Approved 
February 15th. 1869, the said David Butler , 
Governor of the State of Nebraska, was one 
of the Commissioners authorized to locate 
a State Lunatic Asylum, at or near the town 
site of Lincoln. And In the summer of the 
year 1860,to-wlt: On the Istdayof July, A. 
D. 1869, at Lincoln, In the State of Nebraska, 
the said David Butler, Governor, as aforesaid, 
received and consented to a certain conveyance 
from one Dr. French, of the North half of the 
Northwest quarter, of section ten in township 
nine, north of range six east, in Lancaster 
county, State of Nebraska; or took such con- 
veyance thereof Arom some person or persons 
unknown to himself, or to some person or per- 
sons unknown, for his benefit In whole or In 
part, which was so made to, and accepted by 
the said David Butler, fer a consideration 
greatly below the value of the said land, as an 
inducement and bribe to infiuenoe bis action 
and decision relative to the location of said 
Asylum, and by which he was improperly and 
corruptly influenced to decide as one of said 
Commissioners, in favor of locating said Asy- 
lum, in the immediate vidnlty of said land so 
conveyed, and where said Asylum was soon 
thereafter located, whereby the said David But- 
ler, Governor •f the State of Nebraska, then 
and there committed and was guilty of a mis- 
demeanor in office. 

ARTICLE III. 
That on the 18th day of February, A. D. 
1869, one Champion S. Chase, Esq., was and 
for some time the last past, had been an Attor- 
ney for the State of Nebraska, retained and em- 
ployed by the Governor of said State, and had 
as such Attorney rendered certain services for 
the said State, and it was the duty of the said 
David Butler, Governor of the State of Ne- 
braska, under and by virtue of the law thereof, 
to determine what compensation for such ser- 
vices, was fair and Just, and according to what 
was paid in similar cases. And thereupon, to 
wit : On the 18th day of Febmary, A. D. 1800, 
the said David Butler, Governor, as aforesaid, 
did wilfiilly, falsely, and corruptly, determine 
and represent to John Gillespie, then the 
Auditor of said State of Nebraska, that he, the 
said David Butler, Governor, as aforesaid, 
deemed the sum of two thousand dollars to be 
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a jost And fair compensation for the senrlces so 
rendered by the said Champion S. Cbosc^ At- 
torney as aforesaid, and did wilfully, corruptly 
and nnlawfblly, induce and cause the said 
Auditor to issue two certain warrants upon the 
Treasurer of said State of Nebraska, for the 
9um of one thousand dollars each, under the 
pretense that the same were issued for the ser- 
vieet of the said Chase as such Attorney ; he« 
the said David Butler, Governor as aforesaid, 
then well knowing that said sum of two thou- 
sand dollars was a much larger sum than was 
fairorjustfor such services, or was paid for 
similar services; and not intending that the 
whole thereof should be paid to the said Chase, 
but corruptly intending to appropriate one of 
the said warrants to his own use, and there- 
upon, to-wit : On the 22d day of February, A. 
D. 1800, the said David Butler, Governor, as 
aforesaid, did wilAilly and corruptly appro- 
priate, to his own use, one of the said war- 
rants, and upon, and by virtue of the same, did 
draw and receive iVom James Sweet, the 
Treasurer of tlie State of Nebraska, the sum of 
one thousand dollars, which he then and there 
appropriated to his own use and benefit, con- 
trary to his duty and his oath of office, whereby 
the said David Butler, Governor of the State 
of Nebraska, then and there committed, and 
was guilty of a misdemeanor in offlcc. 
ARTICLE IV. 
That the said David Butler, so being Gov- 
ernor, as aforesaid, in the year A. D. IfeOO, 
being, by virtue of his office, one of the Com- 
ralsj«ionc-rs provided for by *'Au act to provide 
for the sale of the rentals, lotd, and blocks on 
the town slteof Lincoln, and for the location 
and erection of a State University, Agricul- 
tural College and State Lunatic Asylum, ap- 
proved **Fcbruary lu, liSflU, to locate a site for a 
State lunatic Asylum and to direct the ex- 
penditure of the sums named iu said act in the 
building of a State Lunatic Asylum, did un- 
lawfully and corruptly enter into contract with 
one Josepli Ward for the completion of the 
said Lunatic Asylum, at a contract price 
f^eatly to-wit : Eighty-eight thousand dollars 
in excess of tlie sum appropriated for said 
building. That he, the said Governor, well 
knew at the time that said Ward was entirely 
irresponsible and unab e to give the bonds re- 
quired by law, that he had no qualification nor 
capacity as a builder, that by the terms of said 
contract the foundation of said Asylum was to 
be completed for eighteen thousand and five 
hundred dollars, and that in the spring of 
1«C0, said foundation was not finished, and 
tli«re was due to said Ward less than that sum 
«p<m fftid oontraot, yet tba Qov«rDor, w«ll 
b 



I knowing the premises, approved the estimates 
I of said Ward, and caused the same to be 
' allowed and paid to the amount of forty-five 

thousand dollars. Whereby he, the said 
, David Butler, Governor, as aforesaid, did then 

and there commit, and was guilty of misde- 
, meanor lo his said office. 

i ARTICLE V. 

I 

That said David Butler, being Governor as 
aforesaid, in the year 1809, being a member of 
the Board of Regents of the University of Ne- 
braska, and ex-offlcio President of said Board, 
at Lincoln, in the State of Nebraska, did wil- 
fully and recklessly assent, and become a 
party to a contract with D. J. Silver & Son, 
dated August 18, 18fi9, for the erection of the 
State University and Agricultural College of 
Nebraska, at a price greatly In excess of the 
appropriation therefor, whereby said David 
Butler, Governor of the State aforesaid, then 
and there committed and was guilty of a mis- 
demeanor in office. 

ARTICLE VI. 

That, at the present session of this Legisla- 
ture, in the month of January lost, the House 
of Representatives, of the State of Nebraska, 
passed a resolution in the words, and to the 
effect following, to-wit : 

•* Resolved, that tlie Governor is hereby re- 
quested to communicate to this House, at the 
earliest moment, the name of the agent ap- 
pointed by authority of an act of the Legisla- 
ture, to collect from the United States the five 
per cent, upon the sales of public lands set 
apart for school purposes prior to the 
admission of the State. The amount so 
accrued and due to the State, and 
tlie amount collected and paid into 
the State Treasury. Also the amount paid to 
said State agent for his services." 

And thereupon the said resolution was duly 
communicated to the said David Butler, Gov- 
ernor of the State of Nebraska, and in response 
thereto the said Governor, on the 25th day of 
January, A. D. 1871, sent and transmitted to 
the said llou«e of Representatives, a commu- 
nication, in the words and to the e&*ect follow- 
ing to-wit : 

*^ To the Honorable J the Speaker qf the House 
of liepreseni€Uives t 

In response to a resolution passed by the 
Honorable House of Representatives, relative 
to the collection of the five per cent. Ainds. I 
submit the following report : Amount accrued 
and due the State, January 1st, 1800, $10^81.20. 
While in Washington, in the spring of 1600, I 
stcured tb« tuditiog aadpaiyinaBtof thiidaimi 
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and deposited the aborc amount In the State 
Treasury. No fee or commission was paid any 
agent for its collection. 

(Signed,) David Butlkr." 

In which communication the said David But- 
ler, Governor, as aforesaid, did falsely declare 
that he deposited the amount of money there- 
in mentioned, in the State Treasury, well 
knowing that he had not deposited the same, 
or any part thereof in such Treasury; and in- 
tending thereby to deceive the House of Rep- 
resentatives, the Legislature, and the people of 
said State, in the particulars last mentioned, 
contrary to his duty, and his oath of office ; 
and whereby the said David Butler, Governor 
of the Stote of Nebraska, did then and there 
comfnit, and was guilty of a misdemeanor in 
office. 

ARTICLE VII. 
That the said David Butler, Governor of the 
State of Nebraska, being authorized and em- 
powered by the provisions of an act entitled 
'•An Act to amend an Act to provide for the 
Registry of School Land, for the control and 
disposition thereof, and for the safe keeping of 
the ftinds derived from the sale and lease of 
said lands." Approved, February 15th, 1S69, 
in conjunction with the Land Commissioner 
and Treasurer of the State, to invest certain 
Ainds, received by such Treasurer, as advance 
orftiU payment by the purchasers of school 
lands, in United SUtes, State, or other good 
and sufficient securities, which securities 
should bear not less than six per cent, annual 
interest, did unlawftilly, and wilfully advise 
and consent to the loaning of such frinds, and 
did procure the same to be loaned in divers 
sums and to divers persons, and did cause the 
same to be loaned Improvldently, recklessly, 
and without any authority of law and regiard 
to the public interests, and upon totally insuf- 
ficient and inadequate security, and without 
concurrc nt action thereon by the said Treasurer 
and Auditor. 

Spkcificatiok 1st. He, the said David 

Butler, Governor, as aforesaid, did, on or about 

the 30th day of July, A. D. 1870, instruct 

James Sweet, State Treasurer, he being then 

and there the custodian of said School Funds, 

to let Anson C. Tlchenor have $10,000.00 of 

said school money, and he, the said David But- 

ier. Governor, as aforesaid, would approve the 

..aecurity therefor. That said sum was loaned 

j^sald Tlchenor without the assent of either 

.^toto Auditor or Treasurer. That the security 

'. titilfiJ^^^htiTttor was, and by him, the said Gov- 

«rncar,^a« at the time known to be wholly in- 

: jmd iosuflldent; whereby the said 



David Butler, Governor of the State of Ne- 
braska, then and there committed and was 
guilty of a misdemeanor in office. 

ARTICLE VIII. 

That the said David Butler, Governor of the 
State of Nebraska, in the year 1809, but at 
what particular time is unknown, at Lincoln, 
in the State of Nebraska, did receive a sum of 
money, to-wlt : The sum of six hundred and 
forty-eight dollars and forty-three cents, a bal- 
ance of moneys in the hands of one Thomas L. 
Griffey, Treasurer of the Board of Immigra- 
tion, and belonging to the State of Nebraska, 
and which money the said David Butler, Gov- 
ernor, as afsresaid, has never paid Into the 
Treasury of this State, but has wilfully, cor- 
ruptly and unlawfully appropriated to his own 
use, whereby the said David Butler, Governor 
of the State of Nebraska, did then and there 
commit and was guilty oi a misdemeanor In 
office. 

ARTICLE IX. 

That said David Butler, Governor of the 
State of Nebraska, In the year 1870, but at 
what particular time Is unknown, at Lincoln, 
in the State of Nebraska, regardless of his 
duty and oath of office,dld Improperly.partlally, 
wiWully and unlawfully execute and cause 
to be issued and delivered to the Sioux City and 
Pacific Railroad Companle8,a patent or patents 
of the State of Nebraska, of and for a large 
quantity of the public lands belonging to the 
state of Nebraska, to- wit: Seventy-five sec- 
tions thereof, situate In the counties of Dodge, 
Burt, and Cuming, and being the same lands 
granted or secured by an act of the Legislature 
of this State, to the Northern Nebraska Air 
Line Railroad Company; whereby the said 
David Butler, Governor of the State of Ne- 
braska, then and there committed, and wa^ 
guilty of a misdemeanor in office. 

ARTICLE X. 
That the said David Butler, Governor, as 
aforesaid, at divers times, between the 15th 
day of February, 1800, and the time of exhibit* 
Ing these articles, but at what particular time 
is unknown, did sell to divers persons, but to 
what particular persons is not known, lots and 
blocks in the city of Lincoln, Nebraska, and 
lands belonging to the State of Nebraska, but 
what particular lots and blocks, or lands, is un* 
known, at private sale, the title to which said 
lots and blocks, and lands, was at the time of 
such sale in the State of Nebraska, And a por* 
tion ofthepurch&iemoney of sncli lots and 
blocks and lands, did appropriate to his own 
private use and benefit. 
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SPKCiFCATioN, 1st. That said David Butler, 
Governor, a« aforesaid, of the State of Ne- 
braska, in the month of December, A. D. 1SG9, 
sold to one James G. Gerrens, the southeast 
quarter of section thirty (30), in township ton 
(10), north of range six (6) east, In Lancaster 
county, in tlie State of Nebraska, belonging to 
the State of Nebraska, for the sum of nineteen 
hundred and twenty dollars, of which sum re- 
ceived therefor, he appropriated to his own use 
and benefit, the sum of eleven hundred and 
twenty dollars; whereby, the said David But- 
ler, Governor of the State of Nebraska, then 
and there committed, and was guilty of a mis- 
demeanor in office. 

AUTICLE XI. 

That said David Butler, Governor of the 
State of Nebraska, by an act of the Legislature 
of the State of Nebraska, entitled "An Act to 
provide for the pale of the unsold lots and 
blocks in the town site of Lincoln, and for the 
location and erection of a State University and 
Agricultural College, and State Lunatic Asy- 
lum." approved February 15th, 1869, was made 
a Commissioner In conjunction with the Secre- 
tar>' of State and Auditor to sell the unsold 
lots* and blocks In the town site of Lincoln. 
That gaid David Butler. Governor, as aforesaid, 
in the discharge of the duties of such Commis- 
sioner, betwrou the 15th day of February, A. 
D. 18W, and the time of exhibiting these arti- 
cles was guilty of corrupt practices and misde- 
meanors in his said ofllce of Governor. 

SrECiKicvriON Ist. That said David But- 
Ur, Governor, as aforesaid, did, in the month 
pf April, 1870, sell to one Andrew J. Cropsey, 



lots seven, eight, nine, ten, eleven and twelve, 
in block one hundred and illly-onc, In Lincoln, 
Nebraska, the title to which said lots, at the 
time of such sale, was in IheSUte of Nebraska, 
at private sale, causing the title deeds therefor 
to be executed in the name of the State, for 
the sum of two thousand four hundred dollars, 
a portion of which said purchase money, he, 
tlie said David Butler, appropriated to his own 
use and benefit; whereby the said David But- 
ler, Governor of the State of Nebraska, did 
then and there commit, and was guilty of a 
misdemeanor in office. 

And the House of Representatives by pro- 
testation, saving to themselves the liberty of 
exhibiting at any time hereafter, any farther 
articles or other accusations or impeachment 
against the said David Butler, Governor of the 
State of Nebraska, and also of replying to his 
answers which he shall make, unto the articles 
herein preferred against him, and of offering 
proof to the same, and every part thereof, and 
to all and every other article, accusation, or 
Impeachment, which shall be exhibited by 
them as the case shall require. Do demand, 
that the said David Butler may be put to an- 
swer the misdemeanors in office herein charged 
against him, and that such proceedings, exam- 
inations, trials and judgments, may bo there- 
upon had and given, as may be agreeable to 
law and justice. 

G. W. CoixiNS, 
Speaker of the House of Keprc?entative9 . 
Attest: 

F. M. McDoN'.voii. 

Cliief Clerk, H. K. 
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Bnles of Proeedure and PracUce In 
the 8«nat« ivhen Sitting: on tlie Trial 
of Impeaol&ntent. 

1. Whensoever the Senate shall receive no- 
tice from the House of Kepresentatives that 
managers are appointed on their part to con- 
duct an impeachment against any person, and 
are directed to carry articles of impeachment 
to the Senate, the Secretary of the Senate shall 
immediately inform the House of Kepresenta- 
tives that the Senate is ready to receive the 
managers for the purpose of exhibiting such 
articles of impeachment agreeable to said no- 
tice. 

2. When the managers of an impeachment 
shall be introduced at the bar of the Senate, 
and shall signify that they arc ready to exhibit 
articles of impeachment against any person, 
the presiding officer of the Senate shall direct 
the Sergeant*at-arms to make proclamation, 
who shall, after making proclamation, repeat 
the following words, vii: **A11 persons are 
commanded to keep silence, on pain of impris- 
onment) while the House of Representatives 
is exhibiting to the Senate of the State of Ne- 
braska, articles of impeachment against ," 

after which the articles shall be exhibited, and 
then the presiding officer of tlie Senate shall 
inform the managers that the Senate will take 
proper order on the subject of impeachment, 
of which due notice shall be given to the House 
of Itepresentatives. 

3. Upon such articl .'8 being presented to the 
Senate, the Senate shall, at 1 o'clock afternoon 
of the day (Sunday excepted) following such 
presentation, or sooner if so ordered by the 
Senate, proceed to the consideration of such 
articles, and shall continue in session from day 
to day (Sundays excepted) after the trial shall 



commence, (unless otherwi»c ordered by the 
Senate,) until final Judgment shall be rendered, 
and so much longer as may in its Judgment be 
needful. Before proceeding to the considera- 
tion of the articles of impeachment, the pre- 
siding officer shall administer the oath herein- 
after provided to the members of the Senate 
then present, ond to the other members of the 
Senate as they shall appear, whose duty It shnll 
be to take the same. 

4. The presiding officer shall have power to 
make and Issue, by himself or by the Secretary 
of the Senate, all orders, mandate?, writs, and 
precepts authorized by the rules, or by the 
Senate, and to make and enforce such other 
regulations and orders In the premises as the 
Senate may authorize or provide. 

5. The Senate shall have power to compel 
the attendance of witnesses, to enforce obedi- 
ence to its orders, mandates, writs, precepts 
and Judgments, to preserve order, and to pun- 
ish in a summary way contempts of and dis- 
obedience to its authority, orders, mandates, 
writs, precepts or Judgments, and to make all 
lawful orders, rules and regulations, which it 
may deem essential or conducive to the ends 
of Justice. And the Sergeant-at-arms, under 
the directions of the Senate, may employ such 
aid and assistance as may be necessary to en- 
force, execute, and carry into effect the lawful 
orders, mandates, writs and precepts of the 
Senate. 

C. The presiding officers of the Senate shall 
direct all necessary preparations in the Senate 
chamber, and the presiding officer of the trials 
shall direct all the forms of proceeding while 
the Senate are sitting for the purpose of trying 
an impeachment, and all forms during the 
trial, not otherwise siK-ciall y provided for. An<i 
the presiding officer of the trial may nilc all 
questions of evidence and inddent.il «iucbtions. 
which ruling shall stand as the judgment of 
the Senate, unless some member of the Senate 
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shall ask that a formal vote be taken thereon, 
in which case it shall be submitted to the Sen- 
ate for decision ; or he may, at his option, in 
the first instance submit anj such question to 
a rote of the members of the Senate. 

7 . Upon presentation of articles of impeach- 
ment and the organization of the Senate as 
hereinbefore provided, a writ of summons shall 
issue to the accused, reciting said articles and 
notifjing liim to appear before the Senate upon 
A day and at a place to bo fixed by the Senate 
And named in such a writ ; and file his answer 
to said articles of impeachment, and to stand 
to, and abide the orders and Judgment of the 
Senate thereon, which writ shall be serA-ed by 
such ofliccr or person as shall be named in the 
precept thereof; such number of days prior to 
the day fixed for such appearance ns tnhall be 
named in such precept, either by the delivery 
of an attested copy thereof to the person ac- 
cused, or. if that cannot conveniently be done, 
by leaving such copy at the last known place of 
abode of Huch person or nt his usual place of 
business, in 8on:e conspicuous place therein, or 
if such service shall be, in the judgment of the 
Senate, impracticable, notice to the accused to 
appear shall be given in such other manner, by 
publication, or otherwise, us >Jmll be deemed 
just; and if tlie writ aforesnid shall fail of ser- 
vice in the manner aforesaid, the proceedings 
shall not thereby Hbate, but l\irther service 
shall be made in «ucli manner as the Senate 
may direct. If the accused, after service, shall 
fail to appf ar, either in person or by attorney 
on the day so fixed therefor as aforesaid; or, 
appearing, shall fall to file his answer to such 
articles of impeachment, the trial shall pro- 
ceed, nevertheless, as upon a plea of not guilty. 
If a ph'a of guilty shall be entered, judgment 
may be entered thereon without fhrther pro- 
ceedings. 

8. At ten o'clock beforenoon, of the day 
Appointed for the return of the summons for 
the person impeached, the legislative and ex- 
ecutive business of the Senate shall be sus- 
pended, and the Secretary of the Senate shall 
Administer an oath to the returning officer In 
the form following, viz : 

" I, , do solemnly swear that the re- 
turn made by me upon the process issued on 

the day of , by the Senate of the 

rotate of Nebraska; against , is truly 

made, and that I have performed such senices 
AS therein described, so help me God." Which I 
oath shall be entered at large upon the records. 

9. The person impeached shall then be 
called to appear and answer the articles of Im- 
peaehment against him. If he appear, or any 



person for him, tlie appearance shall be re- 
corded, stating particularly if in person, or by 
himself, or his agent, or attorney, naming the 
person appearing, and the capacity in which 
he appears. If he do not appear, either per- 
sonally, or by agent or attorney, the same shall 
be recorded. 

10. At ten o'clock beforenoon of the day 
appointed for the trial of an impeachment, the 
legislative and executive business of the Sen- 
ate shall be suspended, and the Secretary shall 
give notice to the House of Representatives 
that the Senate is ready to proceed upon the 
impeachment of , In the Senate Cham- 
ber, which chamber Is preparad with accommo- 
dations for the reception of the House of Kep- 
resentatlves. 

11. The hour of the day at which the Senate 
shall sit upon a trial of impeachment, nhall be 
(unless otherwise ordered) ten o'clock A. 31. ; 
and when the hour for sitting shall arrive, tlie 
presiding ofllcer of the Senate shall so announce ; 
and thereupon the presiding officer of such 
trial shall cause proclamation to be made, and 
the biuilness of the trial shall proceed. The 
adjouroment of the Senate sitting in said trial 
shall not operate as an adjournment of the 
Senate ; but on such adjournment the Senate 
shall resume the consideration of its legisla- 
tive and executive business. 

12. The Secretary of the Senate shall record 
the proceedings In case of impeachment as in 
the case of legislative proceedings, and the 
same shali be reported in the same manner as 
the legislative proceedings of the Senate. 

13. Counsel for the parties shall be admitted 
to api>ear and be heard upon an impeachment. 

14. All motions made by the parties or their 
counsel shall be addressed to the presiding 
officer, and If he, or any Senator, shall require 
it, they shall be committed to writing and read 
at the Secretary's table. 

15. Witnesses shall be examined by one 
perison on behalf of the party producing them, 
and then croaa-examlned by one person on the 
other side. 

10. If a Senator Is called as a witness, he 
shall be sworn and give his testimony standing 
In his place. 

17. If a Senator wishes a question to be put 
to a witness, or to offer a motion or order (ex- 
cept a motion to adjourn), it shall be reduced 
to writing and put by the presiding officer. 

18. At all times while the Senate is sitting 
upon the trial of an impeachment, the doors of 
the Senate shall be kept open, unless the Sen- 
ate siiali direct the doors to be closed while de- 
liberating upon its decisions, 

, , i^i-\/-\iil/> 
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19. All preliminarj and interloeutory 
questions, and all motions, shall be 
argued for not exceeding one hour on 
each Bide, unless the Senate shall by order ex- 
tend the time. 

20. The case on each side shall be opened by 
one person. The final argument on the merits 
may be made by two persons on each side, (un- 
less otherwise ordered by the Senate, upon 
application for that purpose,) and the argument 
shall be opened and closed on the part of the 
House of Ueprcsentatives. 

21. On the final question whether the im- 
peachment is sustained, the yeas and nays shall 
be taken on each article of impeachment sepa- 
rately ; and if the impeachment shall not, upon 
any of the articles presented, be sustained by 
the votes of two-thirds of the Senate, a Judg- 
ment of acquittal shall be entered ; but if the 
person accus-ed in such articles of impeachment 
shall be convicted upon any of the said articles 
by the votes of two-thirds of the Senators, the 
Senate shall proceed to pronounce Judgment, 
and a certified copy ef such Judgment shall be 
deposited in the office of the Secretary of State. 

22. All the orders and decisions shall be 
made and had by yeas and nays, which shall be 
entered upon the record, and without debate, 
except when the doors shall bo closed for de- 
liberation, and in that case no member shall 
speak more than once on one question, and for 
not more than ten minutes on any interlo- 
cutory question, and for not more than fifteen 
minutes on the final question, unless by con- 
sent of the Senate, to be had without debate; 
but a motion to adjourn may be decided with- 
out the yeas and nays, unless tliey be demand- 
ed by one-fifth of the members present. 

20. Witness shall be sworn In the following 
form, namely: 

*• You do «wcar (or affirm, as the case 

may be) that the evldeuce you shall give in the 
case now pending between tiie people of the 

State of Nebraska and , shall be the 

truth, the whole truth, and nothing but the 
truth, so help you God.'' Which oath cliall be 
administered by the SecreUiry or any other 
duly authorized person. 

Form of eubpcpna to be Issued on the appli- 
cation of the managers of the Impeachment, or 
of the party impeaclied, or of his connsel. 

The people of the State of Nebraska, to . 

Greeting : 

You, and each of you. are hereby commanded 
to appear before the Senate of the 

State of Nebraska, on tlie day of 

, at the Senate chamber, In the 

city of Lincoln, then and there to testify 
your knowledge in the case which is before the 



Senate, in which the House of Uepresentativcs 
have Impeached . 

Fail not. 

Witness— and presiding officer of tlie 

Senate at the city of Lincoln, this day of 

, in the year of our Lord and of the 

Independence of the United States the———. 

Form of the service for said subpcena : 

Y'ou arc hereby commanded to serve and re- 
turn the within subpoena according to law. 

Dated at Lincoln, this day of In the 

year of our Lord—, and in the Independ- 
ence of the United States the . 



Sec'y of the Senate. 

Form of oath to be administered to the 
members of the Senate sitting In the trial of 
impeachments : 

I solemnly swear (or affirm, as the case may 
be) that In all things appertaining to the trial 

of the impeachment of , now pending, 1 

will do Justice according to law and evidence, 
so help me God. 

Form of summons to be issued and served 
upon the person impeached : 

The People of the State of Nebraska, ss. 
The Senate of the State of Nebraska to 

Greeting : 

Whereas, The lloui^e of Kcpresentativcs of 

the State of Nebraska, did, on tlie day of 

exhibit to the -tnate articles of impeach- 

ment against you, the ?aid in the words 

following : 

[Here Insert the articles.] 
And demand that you, the said - 



. should 

be put to answer the accusations as set forth 
in said articles, and that such proceedings, ex- 
aminations, trials and Judgments might be 
thereupon Imd, as are agreeable to law and 
Justice : 

You, the said , are tlierefore hereby 

summoned to be and appear before the Senate 
of the State of Nebraska, at their chamber in 

the city of Lincoln, on the day of , at 

twelve o'clock and thirty minutes, afternoon, 
then and there to answer to the said articles 
of impeachment.and tlien and there to abide by, 
obey, and perform such orders, directions, and 
Judgments as the Senate of the State of Ne- 
braska shall make in the premises accordlnj^ 
to the Constitution and laws of the State of 
Nebraska. 

Hei-eof you are not to fail. 

Witness presiding officer of the said 

Senate, at the city of Lincoln, this day 

of in the year of our Lord and of 

the Independence of the United States, 
the . 
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Form of precept to be endorsed on said writ 
of summons: 
The State of Nebraska, ss. : 
The Senate of the State of Nebraska, to 

greeting; 

You are hereby commanded to deliver to and 

leave with if conveniently to be found, 

or if not, to leave at his usual place of abode 
or at his usual place of business, in some con- 
fpicQOUs place, a true and attested copy of the 
within writ of summons, together with a copy 
of this precept, and in whichsoever way you 

perform the service let it be done at least 

days before the appearance day mentioned In 
said writ of summons. 

Fail not and make due return of this writ of 
summons and precept wlHi your proceedings 



therein indorsed, on or before the appearance 
day mentioned in said writ of summons. 

Witness presiding officer of the Sen- 
ate at .he city of Lincoln, this day of 

, in the year of our Lord , and of 

the Independence of tlie United States the 



All processes shall be served by the Sergoaut- 
at-arms of the Senate, unless otherwise or- 
dered by the court or President of the Senate. 

21. If the Senate shall at any time fail to 
sit for the consideration of articles of impeach- 
ment on the day or hour fixed therefor, the 
Senate may, by an order to be adopted without 
debate, fix a day and hour for resuming such 
consideration. 
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Senate. 

Wednesday, March 8. 
Mr. Brown offered a resolution au- 
thorizing the President to employ 
short-hand reporters for the impeach- 
ment trial. Adopted. 



Thursday, March 9. 

Senate. 

SITTING AS A COURT OF IMPEACH- 
MENT. 

The Sergeaut-at-arms made the 
usual proclamation. 

The journal of the last session was 
read and approved. 

The Managers of the impeachment 
of the Governor, accompanied by the 
Committee of the Whole of the House 
of Bepresentatlves appeared, and also 
the Governor by his counsel, Hons. 
Clinton Briggs, Jolui I. Redick and T. 
>[. Marquette. 

Mr. Redick announced that the an- 
swer of the Governor to the articles 
of Impeachment was ready, and prior 
to offering the same, explained that It 
was an answer to the merits of all 
the charges and specilications set forth 
in the articles, but that at tlie close of 
the answer, the exceptions to certain 
articles would appear. 

The answer of the Governor was 
jead as follows ; 



IN TUJE MATTXIR 

Of the Impeachment of Bartd Butler^ 

Governor of the State of If ehraaka. 



ANSWER. 

And now comes the respondent, 
David Butler, in his own proper 
person, saving unto himself all and 
all manner of exception and ad- 
vantage to th« many errors and imper- 
fections in the several articles and 
specifications In said articles contained, 
and not confessing any or either of 
said articles or specifications to be 
true, for answer to them, or so many 
thereof as he is advised it is necessary 
to make answer to, answering, saiUi : 

That It Is true the Government of 
the United States had donated to the 
State of Nebraska the five per cent.on 
proceeds of the public lands, and the 
amount thereof was due the State of 
Nebraska, and that this res^mndent 
was authorized to procure the same, 
to be paid over to the Treasurer of said 
State ; and that In the spring of 18C9, 
this respondent procured to be audited 
and allowed to the State of Nebraska, 
the sum of $16,881.26, for which 
amount a warrant was duly issued by 
the proper department at Washington, 
payable to the order of the respondent, 
as Governor of said State ; and that 
the said warrant was brought to Ne- 
braska by one E. B. Taylor, and de- 
posited in the First National Bank, at 
Omaha, to the credit of this respond- 
ent, as Governor aforesaid, as set 
forth In said article of Impeachment. 

And this respondent further answer- 
ing, says ; 
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That !t is true, that while said 
money was so deposited, tliis respon- 
dent, as Governor, executed in due 
form of law, countersij^ned bv the 
Secretary of State, and attested bv the 
Great Seal of the State of Nebraska, a 
power of attorney to one Nelson C. 
Brock, who was at that time Deputy 
State Treasurer of Nebraska, author- 
izing him to endorse the name of this 
respondent on said warrant so depos- 
ited at the First National Bank at 
Omaha, and receive the proceeds 
thereof, being the fidl amount of said 
warrant, $16,881.26, which, as this re- 
spondent is informed and believes, 
said Brock did receive and deposited 
the same in the State Treasury of Ne- 
braska ; but this respondent most dis- 
tinctly denies that the said Brock, with 
the knowledge or consent of this re- 
spondent, deposited the proceeds of 
said warrant, or any part thereof, with 
or in the banking house of James 
Sweet and said Brock,*as Bankers, or 
to the order of this respondent, or in 
any other way by which said sum of 
money would be subject to the order 
or control of this respondent, and de- 
nies that this respondent had any con- 
trol over the proceeds of said warrant 
or any part thereof, since the said 
Nelson C. Brock, Deputy State Treas- 
urer, received the proceeds from the 
First National Bank at Omaha ; 

But alleges the truth to be, that the 
said sum so received by him, was re- 
ceived with the understanding and di- 
rection that it was to be brought to IJn- 
colnand deposited in the State Treasu- 
ry .and this respondent alleges on infor- 
mation and belief that it was so de- 
posited, as all other moneys belonging 
thereto, and the said Brock charged 
the State a small per centage for his 
trouble in that regard. This respon- 
dent further answering, says : That it 
Is untrue that he unlawfully and coi*- 
ruptly neglected to discharge his du- 
ties in regard to said monev, and de- 
nies .that he appropriated the same, or 
any part thereof, to his own use. 

But this respondent alleges that some 
time aSt&c said money was deposited 
as above set forth, he did, at the sug- 
gestion and bv the consent of the 
Treasarer of the State, borrow said 
sum of money of the State and that at 
I the time the respondent agreed to, and 



did give to the State the bonds herein- 
after mentioned, and agreed to secure 
the same by mortgage on Real Estate 
situated in this State, and the said 
Treasurer at the time promised to 
draw the mortgage, and present tJiem 
to this respondent without delay, but 
the Treasurer having neglected to pre- 
pare the same.afler the lapse of consid- 
erable time, the respondent caused said 
mortgages to be prepared, and did exe- 
cute to said State in due form of law, 
nineteen mortgages, on as many dis- 
tinct tracts of land, amounting in the 
aggregate to about three thousand 
acres of land, which mortgages, bear- 
ing date May 25th, 1869, were duly 
executed and acknowledged by this 
respondent, and his wife, and were, 
about the Ist of January, 1871, deliv- 
ered to said State, duly recorded in the 
offices of the County Clerks in the 
counties respectively where said lands 
are situated ; 

That at the time said mortgages 
were executed and recorded, this res- 
pondent was seized of the same in fee 
simple. 

That they were free from incum- 
brances, and that said lands were 
then, and still are, worth at least 
thirty thousand dollars in cash, and 
that each particular tract of land, in- 
cluded in such mortgages, is wortli, 
in cash, at least double the amount 
secured thereby ; 

That at the date of said mortgage, 
the respondent executed to said 
State nineteen bonds for the aggre- 
gate sum of $16,881.26, payable to 
said State live years after date, with 
interest from date at the rate of ten 
per cent, per annum, the interest pay- 
able annually ; 

And that the respondent has paid 
the interest due on said bonds and 
mortgages for one year. 

The respondent will ask leave to 
read said bonds and mortgages on the 
trial of this cause ; 

And states the truth to be, that 
every act of this respondent, in and 
about the procuring of said warrant 
from the Government of the United 
States to the State of Nebraska, and 
causing the same to go into the pos- 
session of the Treasurer of State, and 
by him to be protected and preserved 
as State funds, and in effecting such 
loan, was done in perfect good faitli. 



18 



ANSWER, 



and without the remotest idea or in- 
tention of doft'anding or cheating the 
State out of one cent, and denies that 
)ie has thereby been guilty of misde- 
meanors in his office, as against him 
charged and set forth. 

This respondent, for answer to the 
Fif^ Specification, in Article First, 
denies each and every allegation 
therein contained, but alleges the 
truth to be that this respondent has 
had nothing whatever to do with said 
money, or any part thereof, since the 
date and execution of the power of 
attorney aforesaid, given to said 
Brock, Deputy State Treasurer, to re- 
ceive the proceeds of said warrant 
from the First National Bank at 
Omaha, except as hereinbefore set 
forth. 

This respondent, for answer to the 
Second Specification in said article, 
denies each and every allegation 
therein contained. 

This respondent for answer to the 
Tliird Specification in said article, de- 
nies each and every allegation therein 
contained, and denies that he con- 
verted to his own use the sum of 
$1,881.26, or any other sum or portion 
of said money, whereby this respond- 
ent committed and was guilty of a mis- 
demeanor in office, as ui said specifi- 
cation charged. 

This respondent for answer to the 
Fourth Specification in said article, 
says : That It is wholly untrue that in 
the month of May, 1869, or at any 
other time, he, this respondent, caused 
the aforesaid sum of 816,881.26 to be 
deposited In the banking house of 
James Sweet and said Brock, in the 
City of Lincoln, and from that time in 
the year 1869 and 1870 drew^ out, 
handled and used the same as his own 
private funds, and for his own use and 
benefit— but alleges, as he has herein- 
before, that he had nothing whatever 
to do with said money after the receipt 
thereof by Brock, as aforesaid, except 
as hereinbefore stated ; and denies that 
this respondent has committed and 
was guilty of a misdemeanor in office, 
as in said specification charged. 

This respondent, for answer to 
Article Second in said articles of 
impeachment, says: That he denies 
each and every allegation therein con- 
tained, and alleges the same to be 
false and wholly untrue. 



This respondent for answer to the 
First Specification in said article says : 
That it is true that ho was one of the 
Commissioners, authorized by an act 
of the Legislature of the State of Ne- 
braska, entitled as in said specifica- 
tion set forth, approved February 15th, 
1869, with power to expend moneys 
belonging to the State of Nebraska, 
in and about the erection of a building 
for a State University and to audit and 
allow claims and accounts therefor, and 
this respondent admits that M. J. Mc- 
Bird was the architect In and about ftir- 
nlshing plans and specifications for said 
building known as the University 
Building, and that he, McBlrd, had a 
claim and demand against the State, 
for services rendered in that behalf, 
and it is true that about the time set 
forth in said specification, he, said 
McBird, presented his claim to this 
respondent and the other two Com- 
missioners, for allowance and ap- 
proval,whlch by them w^as allowed ;but 
this respondent distinctly denies that 
he had any such conversation, or made 
any such agreement, or had any snoh 
understanding with said McBlrd, 
or that he had any conversation, un- 
derstanding, or agreement of any kind 
before said allowance and adjustment 
of his claim was made, and denies that 
he procured or caused the warrant to 
be issued to said McBird for the sum 
of $3,750, in pursuance of any corrupt 
agi'eement, either expressed. Implied 
or understood, but this respondent 
distinctly denies that lie was 
acting as one of said Com- 
missioners by virtue of his office as 
Governor, and further alleges that 
every act and every conversation that 
he did or had with said M. J. McBird 
In and about his claim and demand 
and the allowance thereof, was in the 
capacity and exercising the function 
of one of the Commissioners and not 
in the capacity of Grovernor, or by vir- 
tue of the power and duties reposed 
in him as such, but that' every act 
done by said Commissioners must be 
the joint act of the three or the major- 
ity thereof to make it authoritative 
and valid, and this respondent fttrther 
answering says that it is wholly false 
and untrue that this respondent act- 
ing as Governor, or otherwise, made 
or had any contract, agreement or 
understanding with said McBird that 
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he wonld procure to be issued a war- 
rant upon the Treasurer of the State 
of Nebraska for the sum of ^,750, in 
favor of said McBird for his services, 
upon condition that the said McBird 
should retain $2,000 and pay to tliis 
respondent $1,750 thereof, and that 
unless he, McBird, would agree to 
such arrangement, he, this respond- 
ent, would allow said McBird only 
$1,500 of his said claim as charged in 
sidd specification. But this respond- 
ent alleges the truth to be that the 
daim and demand of said McBird was 
just and right and was at the request 
of the said McBird duly audited, al- 
lowed and paid without any deduction 
whatever or without any agreement 
or understanding, that any oeduction 
should be made and this respondent 
denies that he ever received or re- 
tained any part of said sum. 

Wherefore this respondent denies 
that he committed or was guilty of a 
misdemeanor in office as in said spec- 
ification charged. 

This respondent for answer to the 
Second JSpeCi/ication in said article, 
says : That it is true that the said M. 
J. McBird, in the month of November 
1869, presented to this respondent as 
one of the Commissioners, a demand 
and claim for additional service as 
Architect, and in superintending the 
erection of the aforesaid State Uni- 
versity Building, which claim, after 
being submitted to the other Commis- 
sioners, was duly audited and allowed, 
but thiis respondent most distinctly 
denies that he had any understanding 
or agreement of any kind whatever, 
either expressed or Implied, that this 
respondent was to receive one cent as 
consideration for the allowing or ad- 
justing of said claim, but alleges the 
truth to be that the claim of said Mc- 
Bird was just and right, and was al- 
lowed, and warrants issued to him for 
the amount. And respondent alleges 
that every act that he did in and about 
the allowing of the claim of McBird 
was purely in the capacity and func- 
tion of one of the Com Jiissioners. it 
requiring, in every instance, either the 
three or a majority to complete, per- 
fect, and make the act valid and au- ' 
thoritative — but denies that in any or 
either of those transactions this re- 
spondent was using or exercising any 
of tb^ -powevs or (^uf|^s reposed in him 



as Governor, and hero submits to this 
high and honorable Court, whether 
any of this respondent's acts or doings 
as one of three Commissioners, and 
not as Governor, shall be brought ia 
question and tried at this time, by this 
high andhonorableCourt. 

AVherefore this respondent denies 
that he committed or was guilty of a 
misdemeanor in ofiice. as in said spec- 
ification charged. 

This respondent for answer to th<i 
Third Specification in said article, sa3^s : 

That it is true that he, in connection 
with the other members of the Board 
of Commissioners, in the year 1869, 
entered into the contract with D. J. 
Silver and Sou for the erection of the 
building known as the Univcrsit}' at 
Lincoln, Nebraska, as set forth in said 
specification, but this respondent de- 
nies that he had any such conversation 
or interview with K. D. Silver, as sot 
forth in said specification; and fur- 
ther answering, most positively denies 
that he refused to settle with said Sil- 
ver, or that he made anj*^ bargain or 
agreement of any kind; that he was 
to receive a cent in consideration of 
the allowing of his claims, or in any 
other way,— but alleges that the 
amount claimed by Silver was his due 
under a written contract, without a 
shadow of doubt as to the validity 
thereof, and which fact the said Silver 
well knew ; but this respondent says 
that about the time his claim was 
finally approved and allowed, he, said 
Silver, stated to tliis respondent that 
he was anxious to realize the cash on 
his claim, and that he would be wil- 
ling to lose eight or ten thousand dol- 
lars, or words to that effect, and have 
the amount due him in cash, and there- 
upon this respondent replied that he, 
in a few days, would see Mr. Kountze, 
of the First National Bank, and, per- 
haps, the money coidd be raised, and 
an arrangement of that kind made. 

This respondent further says, that 
soon thereafter ho saw Mr. Kountze, 
of the First National Bank, and par- 
tially arranged for the money, then 
came back and called upon Mr. Silver, 
informed him of what he had done, 
and proposed to cash his claim, when 
Mr. Silver informed this respondent 
that he had concluded not to cash his 
warrants. 
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Thereupon some an^ry and harsh 
langua|2:e passed between this re- 
spondent and said Silver. Said Silver 
then and there statinip that he would 
do this resi>ondent all the harm he 
possibly could. 

This respondent further alleges that 
every act in and about the claim of 
said Silver & Son, or conversation 
. had, save and except the last one 
hereinbefore mentioned, was done in 
the capacity and while performing the 
functions of one of the Commissioners 
aforesaid, and not as Governor, and 
denies that he has committed and was 
guilty of a misdemeanor in office, as 
charged in said specification. 

This respondent, for answer to tlie 
Fourth Specification in said articles, 
savs: 

That it is true that under the act in 
said specification referred to, this re- 
spondent as Grovernor, was empow- 
ered, and had the right to lease to any 
competent party or parties, certain 
saline lands belonging to the State of 
Nebraska, and that at the date set 
forth in said specification, one Thomas 
F. Hall did apply to this respondent 
to lease certain lands therein de- 
scribed. 

But this respondent distinctly de- 
nies that he suggested to said Hall, 
that he must pav to him, this respond- 
ent, $5,000— ana for the reason that 
he would not, refdsed and declined to 
lease said lands to said Hall, as In 
said specification set forth. 

But this respondent says : That be- 
fore the application of said Hall was 
made, this respondent had leased said 
land to Isaac Cahn and John M. 
Eyans, who at that time, had Invested 
quite a large sum of money, and who 
were working and Improving the 
same, and stated to said Hall that he 
could not lease to him without con- 
sulting them. 

And this respondent denies that he 
has committed, or was gull^ of a mis- 
demeanor In office, as in said specifi- 
cation charged. 

This respondent, for answer to the 
Fifth Specification in said article, sa^s : 

That It is true by virtue of his office 
as Governor, he was President and a 
member of the Board of Regents, 
known as the Regents of the Univer- 
sity of Nebraska, and that the said 
Board of Regents have the power to 



appoint a Treasurer. Respondent 
Airther says that it Is true that about 
the day and year therein stated, the 
said Nelson C. Brock proposed to this 
respondent that If this respondent 
would procure him, said Brock, the 
appointment, and would use his influ- 
ence to make him Treasurer of said 
Board, he would pay this respondent 
$500. To which proposition this re- 
spondent made no reply whatever^ 
and paid no further attention what- 
ever to it— but alleges the truth to be 
I hat he made no agreement, had no 
understanding either directly or indi- 
rectly, but worked and yoted against 
said Brock, and In favor of the present 
Treasurer, John L. McConnell ; and 
therefore denies that ho, in tliat re- 
gard, committed and was guilty of a 
misdemeanor in office, as In said 
specification charged. 

This respondent, for answer to the 
Sixth Specification in said article, says : 

That he denies each and evety alle- 
gation in said specification contained, 
and alleges the truth to be that he held 
no conversation with said Brock upon 
tlie subject— he never received a cent 
Arom said Brock — worked and voted 
against said Brock and In favor of 
John L. McConnell, as hereinbefore 
stated ; and denies that he committed 
and was guilty of a misdemeanor 
therein, as in said specification stated. 

This respondent for answer to the 
Seventh Specification in said article, 
says: 

That It Is true that by the act enti- 
tled, An Act as set forth In said speci- 
fication, approved February 15t^, 
1869, this respondent was one of the 
Commissioners authorized to locate 
the State Lunatic Asylum, at or near 
the to^vn site of Lincoln, and which 
wassolocated by said Commissioners, 
but this respondent distinctly denies 
that he received ft-om one Dr. French, 
or any other person or persons, a con- 
veyance of any land or property of 
any kind at a price far below its value, 
as an Inducement and bribe to influ- 
ence this respondent's action and de- 
cision relative to the location of said 
Asylum— and by which he was im- 
properly and corruptly influenced to 
make said location, but alleges the 
truth to be that after the locadon was 
agreed upon and understood, the per- 
sonal friends of the Qommissioners 
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8old to them joiDtly a seventy-five 
acre tract of land in the vicinity of 
said location, at $10 per acre, stating 
and proclaiming that they were 
anxious to have the officers of tne 
State interested in that locality, and 
that they could afford to sell said land 
at that price. Respondent denies that in 
the location of said Asylum, or in any 
act connected therewith, he was act- 
ing in the capacity of Governor, or 
performing any of the duties or ftinc- 
tions belonefing thereto— but was act- 
ing as one of the Commissioners in 
connection with the other two, and 
therefore 8ubmit<^ to this honorable 
Court whether any or either of this re- 
spondent's acts or doings as Commis- 
sioner, and not as Governor, should 
be tried apd considered by this high 
and honorable Court; and this re- 
spondent denies that he has commit- 
ted, and was guilty of a misdemeanor 
in office, as in said specification 
charged. 

This respondent, for answer to 
Abticle Third in said Articles of 
IoH>eachment, says : 

That it is true that for the time 
therein stated. Champion S. Chase had 
been the Attorney for the State of 
Nebraslka, and as such Attorney, had 
rendered certain services for said 
State, and it was the duty of this re- 
spondent to determine what compen- 
sation for such services was fair and 
just, and according to what was paid 
in similar cases, but this respondent 
distinctly denies that he did, at the 
date therein stated, or at any other 
time wilfully, falsely and corruptly 
determine and represent to the Audi- 
tor of said State, that he, this respon- 
dent, deemed the sum of $2,000 to be 
a just and fair compensation for said 
services, and denies that he wilfully, 
corruptly and unlawfully induced said 
Auditor to issue two certain warrants 
for the sum of $1,000 each, under the 
pretense that the same were Issued for 
the services of «ald Chase, as in said 
articles charged and set forth. 

But at the date of the issuing of the 
two warrants aforesaid, the State was 
indebted to said Chase in the sum of 
about #1,500, and said Chase was still 
in the employ and service of said 
State, and this respondent, then and 
there believed, would continue as such 
Attorney; and after the issuing of 



said t>vo warrants, this respondent 
went to said Chase and delivered to 
him one of said warrants, then and 
there stating to said Chase that he 
would be in need of some money with 
which to enter for the State certain 
Saline lands, no money having been 
appropriated for that purpose, and 
that if he, said Chase, would not ob- 
ject, he would retain the other war- 
rant until this respondent returned 
from Washington, whither he was 
then bound— to which said Chase gave 
liis consent; and this respondent fur- 
ther represents, that upon his return 
from Washington, this respondent de- 
termined to appoint Seth Kobinson hi 
the place of said Chase, and thereby 
end and determine the services of said 
Chase ; and to that end settled with 
said Chase up to that date, and after- 
wards caused a warrant to be issued 
to said Chase for the amount foimd 
due him, having previously, but after 
the appointment of said Robinson, 
paid the money received on one of 
said warrants into the State Treasury, 
and caused the same to be cancelled, 
having entered the Saline lands with 
an unexpended balance of money, ap- 
propriated for that purpose in 1867, 
but of the existence of which this re- 
spondent was not previously aware. 

And this respondent most distinctly 
denies that he did wilfully and cor- 
ruptly appropriate to his own use, one 
of said warrants or the proceeds 
thereof, or any part thereof, contrary 
to his duty and oath of office, as in 
said article charged, and* denies that 
in that regard he has coi^mitted, or 
was guilty of a misdemeanor in 
office. 

For answer to the Fourth Article, 
the respondent admits that tbe Com- 
missioners named in said article, en- 
tered Into a contract with one Joseph 
Ward for the erection of the Lunatic 
Asylum, and that said Commissioners 
in said contract, exceeded the amount 
appropriated for the same. 

But this respondent alleges that said 
Commissioners made said contract in 
the full belief that they would be able 
to realize from the sale of the unfbold 
lots and land of the State,appropriated 
by the act in said article mention- 
ed, money sufficient to liquidate the 
demand of said contract, according to 
tlie terms thereof, and the respondent 
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alleges that the said unsold lots and 
laud, will sell for a much larger sum 
than is necessary to pay the remain- 
ing amount due on the same. 

And the respondent further says 
that by a Joint resolution of the Legis- 
lature of this State, approved March 
4, 1870, the said Legislature, after a 
full and thorough investigation of all 
the facts pertaining to said transaction 
(as well as others) fully endorsed, ap- 
proved, ratified and confirmed the 
same. 

But this respondent expressly de- 
nies each and all allegations in said 
article, not hereinbefore answered, 
and the respondent submits that all 
of his acts in the premises were done 
and performed in his capacity as one 
of said Commissioners, and not in his 
ofilcial capacity of Governor of said 
State, and that by reason thereof, 
he is not called upon to answer said 
article. 

Wherefore, this respondent denies 
that he did commit, and was guilty of 
a misdemeanor in office, as therein 
set forth. 

For answer to the Fifth Article, 
the respondent admits that in the 
year 1869,. he was a member of the 
Board of Regents of the University of 
Nebraska, and that he was ex officio 
President of said Board, but the re- 
spondent denies that he did wilfully 
and recklessly assent and become a 
party to u contract for the erection of 
said University and Agricultural Col- 
lege, and denies that he committed, or 
was guilty df a misdemeanor in ofllce 
in that regard. 

But this respondent alleges the 
truth to be that the Board of Commis- 
sioners for the construction of Public 
buildings.did make a contract with said 
D. J. Silver & Son, dated in August, 
1869, for the erection of the State Uni- 
versity, and that the contract price 
for said University Building was in 
excess of the appropriation made 
therefor ; but the respondent says that 
said contract was made in good faith, 
and for the reason set forth in the 
answer to the fourth article. And 
this" respondent further says ; 

That by a Joint Resolution of the 
Legislature of this State, approved 
March 4th, 1870, the said Legislature, 
after a full and thorough investiga- 
tion of all the facts pertaining to said 



transaction, fully endorsed, approved, 
ratified and confirmed the same. 

But th« respondent expressly de- 
nies each and every allegation in said 
article, not hereinbefore answered, 
and the respondent submits that all of 
his acts in the premises were done and 
performed in his capacity as one of 
said Board of Commissioners, and not 
in his official capacitv as Governor of 
said State, and that by reason thereof 
he is not called upon to answer said 
article. 

Wherefore, this respondent denies 
that he did commit, and was guilty of 
a misdemeanor in office, as therein 
set forth. 

And now comes respondent, and for 
answer to the Sixth Article, says : 

He admits that at the present ses- 
sion of the Legislature, in the month 
of January last, the House of Repre- 
sentatives of the State of Nebraska, 
passed the resolution as set Ibrth in 
said article, and admits that the same 
was communicated to him, at the time 
therein set forth, and fhrther admits 
that his communication to the House 
in answer to said resolution, is the 
same as set forth in said article. 

But denies that his said answer to 
said resolution is untrue ; denies that 
he intended in said communication to 
deceive the House of Representatives, 
the Legislature and the people of said 
State, as set forth in said article. 

Denies each and every allegation 
set forth in said article, except those 
which have heretofore been expressly 
admitted. 

Wherefore, respondent denies that 
he committed, and was guilty of a 
misdemeanor in office, as charged in 
said article. 

This respondent, for answer to the 
Seventh Article contained in said 
Articles of Impeachment, says: 

That it is true that by the act enti- 
tled An Act as in said article set forth, 
approved February 15th, 1869, the re- 
spondent, in conjunction with the 
Land Commissioner and Treasurer of 
said State was empowered and author- 
ized to invest certain fhnds received 
by such Treasurer, as advance or full 
payment by the purchasers of School 
Land, in United States or other good 
and sufficient securities, which securi- 
ties should bear not less than six per 
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cent, annual interest ; bnt this respon- 
dent distinctl}'' denies that he wilfully 
and unlawftilly did advise and consent 
to the loaning of such fVinds in divers 
sums and to divers persons, and did 
cause the same to bo loaned improv- 
idently, recklessly and without any 
authority of law and reprard to nubile 
interests, and upon totally insumcient 
and inadequate security, and without 
the concurrent action thereon by said 
Treasurer and Land Commissioner, as 
charge in said article : 

But alleges the truth to be that in 
ever}' instance where a loan of such 
fund was made, it was with the con- 
sent and concurrence of the Land 
Commissioner and Treasurer, and in 
the utmost good faith to the State, 
and upon perfectly good and reliable 
security. 

Wherefore, this respondent denies 
that he committed, and was guilty of 
a misdemeanor in ofQce, as therchi set 
forth. 

This respondent, in answer to the 
Firsi Specification in said article, says : 
That this respondent, in conjunction 
with the Land Connnissioner and 
Treasurer, about the date set forth in 
said specification, consented to loan 
to one Anson C. Tichenor and Amanda 
F. Tichenor, his wife. $10,000 of said 
school money, which sum was so 
loaned to hhn, and to secure the pay- 
ment thereof to said State, together 
with interest on said sum, they, said 
Anson C. Tichenor and Amanda, his 
wife, executed in due form of law, 
and delivered to the said State, a mort- 
gagee upon certain property in Lincoln, 
Nebraska, known as the Tichenor 
House and premises, and it was a con- 
dition in daid mortgage that the said 
mortgagees should insure said prem- 
ise in some good and responsible In- 
surance Company, in the sum of 12,- 
000 dollars for the benefit of said 
State, in case of loss, whicli was ac- 
cordingly done, said loan being for 
the term of five years from the date 
thereof, which mortgage was duly ac- 
knowledged and recorded in the of- 
fice of the County Clerk of Lancaster 

County, in book of mortgages, 

page , which mort|^age, or the 

asks reconl thereof, this respondent 
leave to produce and read, at the hear- 
ing of thlB cause. 



This respondent alleges that at the 
time said money was loaned, he, to- 
gether with the Land Commissioner 
and Treasurer, regarded the security 
as perfectly safe and reliable, and this 
respondent still believes and alleges 
the truth to be that the property afore- 
said is a sufiicient security for said 
claim, and this respondent denies that 
said security wa;^ wholly inadequate 
and insufficient, and that this respond- 
ent knew that to be the fact at the 
time of said loan, as in said specifica- 
tion charged, and alleges that they 
had full authority to make said loan 
under and by virtue of the law, and 
denies that he committed and was 
guilty of a misdemeanor in office, as 
ill said specification charged. 

This respondent, for answer to Ar- 
TiCLE Eight, says : 

That he denies each and every al- 
legation therein contained, and that 
the same are untrue, and denies that 
he committed, or was guilty of a mis- 
demeanor in office, as charged in said 
article. 

This respondent, for answer to 
the Ninth Article, says : 

That the matters and things, as 
therein set forth, are not true, and 
states the facts to be, that by an act 
entitled An Act to donate seventy-five 
sections of the Public Lands of the 
State to the Northern Nebraska Air 
Line Railroad, approved June 20, A. 
D. 1867, the land in question was do- 
nated to said company. 

That the said railroad company, on 
or about— day of— consolidated with 
the Sioux City and Pacific Railroad 
Company, under the name of the lat- 
ter Company, and in accordance with 
law made and provided in such cases. 
That the said company did, in pur- 
suance of said act of June 20lh, 1867, 
construct their said railroad from De 
Soto, Washington county, to Fremont, 
in Dodge county. State of Nebraska, 
as required by said act. 

And that the Patents executed and 
delivered by respondent to said rail- 
road company, were so executed and 
delivered, in pursuance of the said 
act above referred to, the land having 
been previously set apart as required 
by section second of said act, and de- 
nies that he was guilty of any misde- 
meanor in office, as in said article 
charged. 
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For answer to the Tenth Article, 
th^respondent denies each and every 
all<lgation in said article contained, 
except such of said allegations as are 
hereinafter admitted, and he especially 
denies the allegation that he ever 
converted to his own use and benefit 
any of the moneys accruing from the 
sale of the lots or lauds, or any other 
property of the State. But the re- 
spondent says tliat it is true that the 
Commissioners have, in a few in- 
stances, sold lots in Lincoln at private 
sale, to persons who would and did 
earnestly interest themselves in ad- 
vancing the interests of Lincoln, and 
thereby promote the interests of the 
State by enhancing the value of real 
estate in said town. 

But this respondent alleges tliat in 
every instance where lots have been 
disposed of at private sale, tliey have 
brought better, or as good prices, 
than if they had been sold at public 
auction. 

But the respondent insists that the 
allegations in said articles are so 
vague, indefinite and uncertain that 
he ought not to be called upon to an- 
swer the same. 

Wherefore, this respondent denies 
that he did commit, or was guilty of 
a misdemeanor in office, as therein 
charged. 

And for answer to Specification Firsts 
the respondent admits the sale of the 
land therein described to James Ger- 
rans. 

But he denies each and every other 
allegation in said specification con- 
tained, but says that each and every 
act in and about said transaction, was 
done in connection with the other 
Commissioners in his capacity as such 
Commissioner, and not as Governor, 
and he denies that he has committed, or 
is guilty of a misdemeanor in office, 
as therein charged. 

For answer to the Eleventh Ar- 
ticle and Specification therein set 
forth, this respondent admits that by 
said act referred to in said article he 
was made Commissioner, in conjunc- 
tion with the Secretary and Auditor 
of the State, to sell the imsold lots 
and blocks in Lincoln, but denies that 
in tlie discbarge of the duties of such 
Commissioner, between the 15th day 
of February, A. D. 1869, and the time 
of exhibiting these articles, that 



he was guilty of corrupt prac- 
tices and misdemeanors in his of- 
fice of Grovernor, and says that 
the corrupt practices therein set forth, 
are wholly untrue— denies each and 
every allegation and matter and thing 
set forth in the First Specification to 
said article.and says the same is untrue 
as therein set forth, and states the fact 
to be that on the — day of June, A. D. 
1869, at public sale, and in pursuance 
of and in accordance with an act of 
the Legislature, approved June 14th, 
1867, an act to provide for the location 
of the seat of government of the State 
of Nebraska, and for the erection of 
Public Buildings thereat, the said lots 
seven, eight, nine, ten, eleven and 
twelve in said block, one hundred and 
fifly-one, in Lincoln, Nebraska, were 
at said public sale sold to the highest 
bidder, and that your respondent be- 
came tlie purchaser of said lots for 
the sum of one thousand dollars,which 
was duly paid to the proper officer of 
the State ; that owing to the fact that 
by the 6th section of said act, and the 
Constitution of the State, it was made 
the duty of respondent, as such Gov- 
ernor of Nebraska, to make and exe- 
cute all conveyances for the lots so 
sold under said act, and respondent 
having the right in all cases in which 
he purchased lots at said public sale, 
to hold the same as his own, and Uie 
law failing to make any provisions in 
such cases, for deeds to. be made to 
respondent, respondent after having 
purchased said lots at public sale as 
aforesaid in good faith, sold, them, as 
he had a right to do, to one Andrew 
J. Cropsey, as set forth in said specifi- 
cation, and did cause a deed therefor, 
in the name of the State to be made 
direct to the said Andrew J. Cropsey. 
Denies that any of the iqoney so re- 
ceived from the said Andrew J. Crop- 
sey belonged to the State of Nebraska, 
or that he ever appropriated any 
money belonging to the State to his 
own use and benefit, and denies that 
he did then and there commit and was 
guilty of a misdemeanor in office. 

And this respondent excepts to the 
sufficiency of the following articles 
and specifications, to wit : 

Article Second and Specifications 
First, Second, Third, Fourth, Fifth, 
Sixth and Seventh of said article. Ar- 
ticles Fourth, Fifth and Seventh, and 
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Specilication First of said Seventli 
article. 

Article Tenth and Specilication to 
the same. 

Article Eleventh and Specification 
to the same. 

And for his grounds of exception 
would state, that none of the acts and 
matters and things charged in said 
articles and specincations, are shown 
to have been done by said respondent, 
as €k>vemor of the State of Nebraslca. 

And submits to this honorable Court 
whether this respondent should be com- 
pelled to answer said articles and spec- 
ifications, or either of them. 

And this respondent further excepts 
to said articles and specifications, and 
to each of them, for the reason that 
they do show that he, this respondent, 
has not committed a misdemeanor in 
office. 

And this respondent insists that for 
all acts done and duties performed or 
omitted as one of said commissioners, 
he ought not to be called upon to 
answer in this honorable Court, be- 
cause he savs that the Legislature of 
this State did, by a Joint resolution, 
approved March 4th, 1870, after a full, 
thorough and complete investigation 
of all the facts pertaining to the trans- 
action of said commissioners, up to 
that date, Ailly endorsed, approved, 
ratified and confirmed, all of the acts, 
doings, and proceedings of said com- 
missioners in the premises, and the 
respondent will ask leave of the Court 
to read said resolution, on the trial of 
this cause. 

And this respondent will also ask 
leave of the Court to read the report 
of the Committee appointed by the 
Legislature to make such investiga- 
tion. 

And finally this respondent, having 
Ailly answered to the merits of all the 
allegations contained in the several 
articles and specifications exhibited 
against him, comes now and submits 
to this honorable Court, whether he 
shall be held to answer anv of said 
articles or specifications, and this re- 
spondent insists that he ought not to 
be held to answer the same, because 
the acts, doings, and omissions com- 
plained of are alleged to have been 
committed or omitted, prior to the 
commencement of his present term of 
office of Governor. 



And this respondent, in submitting 
to this honorable Court, this, his 
answer to the articles of impeachment 
exhibited against him, respectfully 
reserves leave to amend and add to 
the same, from time to time as may 
become necessary or proper and 
when, and as such necessity and pro- 
priety shall appear. 

DAVID BUTLER. 

CLINTON BRIGGS, 
JOHN I. REDICK, 
T. M. MARQUETTE, 

Of Counsel for Respondent. 



On motion the answer was received 
and ordered filed. 

Mr. Gerrard moved that the follow- 
ing order be adopted : 

'^That the Managers on the part of 
the House of Representatives in the 
trial of the impeachment of David 
Butler, Governor of the State of Ne- 
braska, be required to file their repli- 
cation to the answer of said Butler, on 
Friday the 10th of March, 1871, at 10 

A. M. 

That the trial of the impeachment of 
David Butler, Governor of the State 
of Nebraska, dhall proceed on Mon- 
day, March 13th, 1871, at 10 A. M.,and 
shall continue from day to day till the 
same is completed, unless otherwise 
ordered by the Senate. 

Manager Myers said that the Mana- 
gers were wiuing that the first part of 
the order be adopted, fixing to-morrow 
morning for the time of filing their 
replication, but objected to fixing the 
time for the trial to proceed at present. 

Mr. Marquette urged the adoption 
of the order, and said that It was due 
to the respondent, and in accordance 
with all the precedents, that the time 
of the trial should be fixed when the 
issue is made up, and referred to the 
declaration of the Managers, on Tues- 
day, that they were ready to proceed 
to trial without delay. 

lir. Myers denied that the Managers 
wished to delay the trial, but wished 
the order to be deferred till to- 
morrow. 

Manager Doom thought that the 
Managers might not be able to 
file their replication by to-morrow 
morning. 
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Mr. Brip:g8 said tbat the course of 
the respondent in this matter was un- 
precedented in impeachment trials; 
that in all other cases the respondents 
have asked time, but that the counsel 
for the Governor asked no delay, but 
are ready to proceed immediately. 

Mr. Redick said that he was not 
here to make a reputation for himself, 
that he did not want time to ransack 
the libraries for a great speech, but to 
defend David Butler and deliver him 
from the fangs of his pursuers as 
speedily as possible: that he would 
like to go home, and that he had no 
doubt 3ir. Manager Myers would like 
to go home, but that he also wanted 
David Butler to go home. 

Manager Porter reported that the 
Managers were not desirous of delay- 
ing the trial, but they object to haste, 
that they might have an opportunity 
to summon witnesses, &c. 

Mr. Redick said that upon consulta- 
tion with the other counsel he would 
announce that Tuesday at 3 o'clock p. 
M. would be satisfactory. 

The Managers assented to that 
time. 

The question of adopting the order 
being divided, the 1st part was 
adopted. 

Mr. Hascall moved to amend the 2d 
section of the order by inserting Tues- 
day at 3 p. M. instead of ''Monday." 

Mr. Hilton moved to amend by in- 
serting Tuesday at 10 A. m. Lost. 

The amendment of Mr. Hascall was 
adopted. 

The order as amended was, on mo- 
tion, adopted. 

Manager Myers gave notice that 
the Managers had employed Messrs. 
E. Estabrook, E. Wakely, and G. H. 
Roberts, Attorney-General, as counsel. 

The counsel for the Governor and 
the managers asked for an order to 
be made for a precipe to subpoena 
witnesses, which was consented to. 

Manager Doom asked for a rule 
that other persons beside the Sergeant- 
at-Armsbe allowed to serve subpoe- 
nas and orders. 

The chair decided that no such rule 
could be adopted without the consent 
of the Senate. 

Mr, Doom requested that the rules 
be modified so that service could be 
had by other persons. 



Mr. Gerrard moved to insert in the 
last paragraph of section 23, of the 
rules the words "President of the 
Senate." Adopted. 

On motion the Senate sitting as a 
court of impeachment adjourned. 



Senate. 

Friday, March 10. 

Sitting as a court of impeachment 
for the trial of David Butler, Gover- 
nor of Nebraska. 

The Sergeant-at-Arms made the usu- 
al proclamation. 

The Managers of the House appeared 
and read the replication to the answer 
of the respondent, which was put on 
file. Adjourned. 



RBPI^ICATION 
By tine House of BepresentatiTes of 
the State of BTebraakat to the ansifrer 
of I>aTid Bntler, CUivemor of the 
State of Nebraska, to the Artteles of 
Impeaehment afralnet hlm^ by the 
House of RepresentatlTes. 

The House of Representatives of the 
State of Nebraska, have considered the 
several answers of David Butler, €k) v- 
ernor of the State of Nebraska, to the 
several articles of impeachment 
against him, by them exhibited, in the 
name of themselves and of all the peo- 
ple of the State of Nebraska, and 
reserving to themselves all advantage 
of exception to the insufficiency of his 
answers to each and all of the several' 
articles of impeachment exhibited 
against the said David Butler, Gov- 
ernor of the State of Nebraska, do 
deny each and every averment in said 
several answers or either of them, 
which denies or traverses the acts, 
intents or misdemeanors charged 
against said David Butler, in the said 
articles of impeachment, or either of 
them; and for replication to said 
answer, do say that said David Butler, 
Governor of the State of Nebraska, ia 
guiltr of the misdemeanors mentioned 
in said articles, and that the House ot 
Representatives are ready to prove the 
same. G. W. COLLINS, 

Speaker of the House 

of Representatives. 
F. M. MacDonagh, 
Chief Clerk of the 

House of Representatives. 
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IMPEACHMENT TRIAL 



OF DAVID BUTLER. 



First D»]r'fl Proeeedinf^. 

Tuesday, March 14—3 p. m. 

President CUNNINGHAM. The 
hour having arrived, fixed by the Sen- 
ate, for the commencement of the trial 
of the impeachment of David Butler, 
Governor of Nebraska, the Senate 
will resolve itself into a High Court of 
Impeachment, and the Sergeant-at- 
arms will make due proclamation. 

SERGE ANT-AT-AEMS. Hear ye! 
Hear ye I All persons are command- 
ed to keep silence under pain of im- 
prisonment, while the Senate is sitting 
as a Court of Impeachment for the 
trial of David Butler, Governor of Ne- 
braska. 

The Managers of the House of Rep- 
resentatives, the Governor, and his 
counsel, then appeared and were as- 
signed seats in the chamber. 

The secretary read the journal, 
which was approved. 

Manager MYERS. Mr. President, 
— I ask that the secretary read the 
roll of witnesses and the returns made 
thereto, so that we may know who of 
the witnesses are present. 

The secretary called the list, and 
Messrs. Cadman, Chase, Hall, Castle, 
Wood, Queen, Hudson, E. Clark and 
Cropsey, responded to their names. 



Manager MYERS. Mr. President, 
—The Managers on the part of the 
House are not only willing but anx- 
ious to proceed to trial ; but they are. 
unwilling to do so in the absence of 
important witnesses. 

Mr. BRIGGS. Mr. President. It 
is well known sir, that from the first 
the Governor has been desirous of 
having this trial proceed with all con- 
venient dispatch. By his counsel he 
has filed exceptions to the several ar- 
ticles of impeachment preferred 
against him by the House of Repres- 
entatives, and the sufficiency of those 
exceptions are. 

Manager MYERS. Mr. President. 
The counsel for the Governor will un- 
derstand that the question under con- 
sideration now is whether we shall 
proceed to trial in the absence of wit- 
nesses, and it is not proper for him to 
attempt to discuss the merits of the 
exceptions offered in behalf of the 
Governor. 

The President called the attention 
of Senators and the Managers and 
counsel to Senate rule 21. 

Mr. BRIGGS. One word, then, Mr. 
President. There is good reason why 
this trial should proceed. 

Mr. REDICK. Mr. President. I 
suppose, sir, that the rules applied in 
courts of Justice are the same as will 
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be observed for the admission of testi- 
mony in this case. The proposition of 
the House Mana^^ers to adjourn for 
the want of witnesses is not a very- 
satisfactory one. If adopted, such 
proposition would enable them to pro- 
long this trial to an indefinite period. 
They have four or five witnesses here 
now. Let them be examined, and then 
absent witnesses may be reached and 
brought here. Or, if the House Mana- 
gers have affidavits, touching this 
trial, they may be heard. Let the 
House Managers make an affidavit as 
to why they want a continuance, and 
what they expect to prove by witness- 
es now absent, and then we will re- 
serve to ourselves the privilege of ad- 
mission or denial. 

Manager ]\fYERS. If the counsel 
for the Governor are willing to admit 
the testimony of McBird, 811ver and 
others, which was taken before the 
Investigating Committee, the House 
Managers are willing to proceed im- 
mediately with the trial. 

Mr. REDICK. We do not wish to 
be understood as saying that we are 
willing to admit those or any like affi- 
davits. I thhik this trial should be 
conducted as in an ordinary court. If 
witnesses are absent, the counsel 
should give written notice of what 
they expect to prove, and perhaps we 
will admit all you expect to prove. 

Manager DOOM. I am not willing 
to admit all the gentleman for the de- 
fense has to say about this case being 
conducted as an ordinary suit at law. 
If the defense will permit the published 
testimony of 3ir. Silver and 3ir. McBh-d* 
to be read in evidence, we will proceed 
to trial. 

Mr. MARQUETTE cited a certahi 
case recorded, for the purpose of 
showing what is necessary to do in 
order to have a case continued. He 
understood that some of these wit- 



nesses are out of the jurisdiction of 
this court. 

Manager MYERS. We are not pre- 
pared to go to trial without these im- 
portant witnesses. Individually, we 
are ready to go to trial now, but I ap- 
peal to you, Mr. President, Is It doing 
justice to the prosecution to go to trial, 
when two-thirds of our witnesses are 
absent? I think it is unkind and un- 
just to force us to go to trial. I don't 
know where these witnesses are. 
They may be in this State, smd they 
may be in Texas. [Laughter.] It 
seems rather curious that the defense 
should be so obstinate about going to 
trial without these Important wit- 
nesses. I want these witnesses here, 
that they and the Governor may stand 
face to face, and the counsel for the 
defense have the privilege of cross- 
examining them. We don't want them 
to say that they did not have a chance 
to cross-question. 

Mr. REDICK. I really see but lit- 
tle to talk about In this matter. My 
honorable fViend, Myers, I am glad to 
say, Is not a lawyer, or he would take 
a different view of the matter. If the 
prosecution will put in writing what 
they expect to prove by these witness- 
es, then we can say whether we will 
object or not. I am interested in this 
matter. If my client, the Governor, 
is convicted, I want to see upon what 
testimony this is done. Let us see 
what Is necessary to be done in order 
to get a continuance. It is necessary 
to show the names of witnesses; 
where they reside ; what you expect 
to prove by them, and why they are 
not here. It is hinted that we have 
run these witnesses away. We wish 
this charge fairly made that we may 
meet It fairly and squarely. 

Mr. PORTER. The returns show 
that some of the witnesses were not 
found, and some of those who were 
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found have not answered to their 
names. I wish to remark, Mr. Presi- 
dent, that the importance of this suit 
demands a fair and impartial trial, 
and I therefore present the following 
order: ''In the case of the Managers 
on the part of the House of Represen- 
tatives, in the case of the Impeach- 
ment of David Butler, Governor of 
the State of Nebraska, we ask the fol- 
lowing order of the Senate: '-That 
the said trial be continued sixty days 
from this time." If these v/itnesses 
can be found, we believe we can se- 
cure theh' attendance. We believe 
the people of the State cannot be 
justly dealt with, if we are compelled 
to go to trial at the present time. We 
have not been able to secure the at- 
tendance of certain witnesses without * 
whom certain articles will have to go 
by default. The defense argue that it 
is necessary we should bring in, in 
writing, what we expect to prove by 
these witnesses. Now, Mr. President, 
what we expect to prove is a matter of 
record. If they are willing to admit 
the testimony already given by these 
witnesses, we are willing to proceed. 
I have placed the time at sixty days 
for continuance, because I believe that 
if a continuance is granted, it is better 
to ask time enough. Some of the 
gentlemen engaged here have other 
business on hand which should be dis- 
posed of In order for them to give 
their whole t^me to the trial. 

The motion for sixty days' adjourn- 
ment was put by the President. 

Mr. REDICK. I ask permission to 
make two suggestions. The first le- 
gal point we wish to raise in this trial 
before you, gentlemen, Is whether you 
can try Governor Butler and impeach 
him at this time, for acts done during 
the last term of office, and our second 
point is, that the acts were done hi the 
capacity of a Commiflsioner, when it 



took three to act, and not one, and we 
hold you cannot try him for any acts 
done as a Commissioner. If you 
should find our first point well taken, 
we think that would dispose of at least 
two of the articles ; and on the second 
point about five more, leaving about 
.four to be acted upon by this Court. 
It strikes me that if there is any rub- 
bish here to be cleared away, that it 
ought to be done now, and not at the 
end of sixty days. We ask that this 
honorable body will first, before tak- 
ing action upon the question of con- 
tinuance, narrow down these articles 
to what you will try. Take that Chase 
transaction — that we do not want 
struck out. Nor the GriflQr matter, the 
stealing of $600, and the one in which 
Mr. Hall figures as a witness. Mr. 
Hall is here, and we want that matter 
mvestigated. If you vote to try him 
for his acts as a Commissioner, then 
we wUl meet that. If the Governor is 
to be tried on only those on which he 
ought to be tried, the trial can, we 
think, be speedily got along with ; but 
if you decide that you will try the 
whole of these, you need not expect 
to get through before next year. All 
I ask is, that before you pass upon the 
question of continuance you will act 
upon the legal points in the case. 

Manager MYERS. If all the 
speeches of the le&:al gexttleman are to 
be as long in proportion as the pres- 
ent one, we expect this trial may last 
as long as that of Warren Hastings, 
which took several years. When 
these legal questions properly come 
before this court we are prepared to 
meet them. The gentleman has re- 
ferred to the fact that the Managers in 
this trial are not lawyers. We are 
glad of it, for a lawyer has a poor rep- 
utation in this State, if I am to judge 
from the reputation that gentleman 
enjoys. If it strikes in it will certainly 
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kill him. They make lawyers here of 
very cheap material, considering the 
specimens that the Governor has em- 
ployed In his case. Mr. President, I 
will not discuss this legal question 
now, as it is not properly before this 
Court. 

Mr. MAKQUETTE. Mr. President, 
we wish this matter to come properly 
before your honor. These witnesses, 
80 far as weknow,maybedownhere,at 
the hotel, or in the city. If a contin- 
uance is to be granted simply on the 
motion of the gentleman, with just as 
as much ease and elegance they can 
come at the end of sixty days and 
make a motion to continue for two 
years, and so on, until the end of the 
term. 

Manager MYERS. Will the gentle- 
man allow me to interrupt him ? 

Mr. MARQUETTE. Certainly, sb. 

Manager MYERS. We propose to 
let the gentleman know now why we 
ask for a continuance. 

Mr. MARQUETTE. How? By 
your word only? We cannot take 
that. If the Senate will adjourn until 
seven o'clock, we will be prepared to 
return here and show this honorable 
body that fhey need not go into the 
uncertain triid of impeachment in this 
case. 

Mr. REDICK presented the follow- 
ing: 

"Mr. President— The counsel for 
the respondent move the Senate to 
proceed to consider and decide the ex- 
ception contained in the answer rela- 
tive to the case of the (Governor as 
Commissioner, before proceeding to 
the trial or its merits." 

Manager PORTER. It appears to 
me there is a matter before the Senate 
to be first disposed of, embodied in the 
motion made by the Managers on the 
part of the House. I have this to say, 
that if the counsel for the respondent 
desire and insist that we should make, 



in writing, what we expect to prove 
by these witnesses, we are prepared 
with afladavits of that kind. It ap- 
pears to me ratlier unusual in a case 
of this character, where there are 
managers appointed by the House of 
Representatives, that we make this 
statement to the Senate, and that 
statement corroborated by the returns 
of the officers, when we said we ex- 
pect the testimony of those witnesses 
will be important, and we cannot pro- 
ceed to the trial in their absence « 
ought to be regarded as having great 
weight— and if these returns have 
been brought in here, whether it is 
right to grant a continuance in this 
case. I am unwilling to enter into 
the case in its present condition ; and 
I would refuse, under protest, to pro- 
ceed. But if the Senate say so, I 
yield. I think it would be unjust to 
the prosecution to compel them to go 
into trial, and it will be unjust and 
useless to ask for this to be put in on 
affidavit. It is a question for the Sen- 
ate to determine whether or not the 
continuance shall be granted. 

Senator GERRARD offered the fol- 
lowing: ^'Besolved^ that the Senate 
do now retire for fifteen minutes to 
the Supreme Court room, for the pur- 
pose of considering the motions sub- 
mitted by the cousel for the respond- 
ent and by the Managers of the House.'' 

Manager DOOM. I would like to 
know whether they have fully present- 
ed all they desire. 

Manager MYERS. I would say we 
have an affidavit on this point as to 
the "sphiting" away of the witnesses, 
and would like time to get that affida- 
vit here, and show that we have 
cause for a motion of this kind, and 
that we did it with reluctance, and 
that we are to be cheated of our rights 
by our witnesses going beyond the 
Jurisdiction of this court. I would like 
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the Senate to have that document in its 
possession. 

Mr. MARQUETTE. An affidavit 
of that Idnd is entirely unheard of in 
any court, and if there is one, my col- 
leagues and I shall desire to see it, 
and to be heard upon it. 

Manager DOOM. We are perfectly 
at the mercy of the Senate ; but if it is 
the decision to vote down the motion, 
or allow argument upon the exception, 
I would ask that the Senate make no 
final decision upon the motion. 

The PRESIDENT. The question is 
upon the adoption of the motion of 
Senator Gerrard. The Secretary will 
call the roll. 

Those voting in the affirmative were 
— Messrs. Brown, Cropsey, Gerrard, 
Hawke, Hascall, Hilton, Metz, Ken- 
nedy, Sheldon, Thomas, Tucker, Ten- 
nant, and the President.^lS. 

AFTER RECESS. 

The Senators returned to the Cham- 
ber. 

The PRESIDENT. After due de- 
liberation the Senate has agreed to the 
adoption of the following : 

Ordered^ That the Airther consider- 
ation ot the raotiori for a continuance 
submitted by the Managers be post- 
poned, and that the Senate do first 
take up and decide the exceptions 
filed by counsel for respondent. 

Those voting in the affirmative were 
Messrs. Brown, Cropsey, Gerrard, 
Hawke. Hascall, Hilton, Metz, Ken- 
nedy, Sheldon, Thotnas, Tucker, Ten- 
nant and Mr. President. 

None voting in the negative. 

Mr. REDICK. As it is now five 
o'clock, and Judge Briggs and myself 
have just arrived on the train, feeling 
somewhat fatigued, we would desire 
the Senate to take an acUoumment till 
to-morrow morning, or, at least, till 
seven o^dock this evening. This is a 



very important matter, and its consid- 
eration should not be Jumped at on 
the spur of the moment. 

Mr. ESTABROOK. The questions 
or propositions, three in number, com- 
ing from the counsel for the Govern- 
or, are — 

Mr. MARQUETTE. We prefer to 
argue only the proposition as to the 
Governor's responsibility when acting 
as Commissioner, and— 

Senator TENNANT. I move the 
Senate adjourn. 

Agreed to, and the President ad- 
journed the Senate till 10 o'clock to- 
morrow morning. 



second Day's Proeeedlncs. 

Wednesday, 10 a. m. 

The Senate met, and after roll call 
resolved itself into a Court of Im- 
peachment. The following Senators 
answered to their names: Messrs. 
Brown, Cropsey, (Jerrard, Hawke, 
Hascall, Hilton, Metz, Kennedy, Shel- 
don, Thomas, Tucker, Tennant and 
Mr. President 

The Sergeant-at-arms made the us- 
ual proclamation. 

The Impeachment journal was read 
and approved. 

Mr. ESTABROOK. Mr. President, 
—when the Senate took an order for 
adjournment yesterday afternoon, I 
was about making enquiry regarding 
the matters submitted by counsel for 
the respondent. But since that time, 
in private conversation with respond- 
ent's counsel, we have partially con- 
sidered the propriety of arguing but 
one or two of the exceptions, particu- 
larly the one set up by counsel that 
the Governor, when acting as Com- 
missioner, was not to be held respon- 
sible to this Court of Impeachment. 
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To this end I have prepared resolu- 
tions which, I think, meet the 
case in point, and cover all the 
ground necessary to be argued at this 
time. 

Mr. REDICK. I would say to the 
gentleman that we are prepared to 
argue now the questions which the 
Senate, in its order yesterday, decided 
that we should argue. 

The PRESroENT. Under the rul- 
ing of the Senate, yesterday, it was 
decided that the grounds of the excep- 
tions taken by respondent's counsel, 
should be heard in argument. 

Senator HASCALL. The opinion 
of the Senate yesterday was, I think, 
that all of the exceptions should be 
heard in argument. 

Mr. MARQUETTE. My under- 
standing is the same as that of the 
Senator from Douglas, and re- 
spondent's counsel are willing to abide 
by the wishes of the Senate. 

Mr. ESTABROOK. I do not raise 
the point— my resolutions, I thmk, 
reach the merits of the case, but are 
we to go back at all to hear testimony 
on this case which is not properly be- 
fore the Senate? These are my reso- 
lutions, which I wiD read for mforma- 
tion. They are copied, with a simple 
change of names, from a case heard 
before a sister State tribunal : 

Resolved, That this Court on the 
trial of the impeachment now pending, 
have jurisdiction to enquire into 
offenses charged to have been com- 
mitted as well during the former terms 
ofoffice of David Butler, Governor of 
Nebraska, as into offenses charged to 
nave been committed during his pres- 
ent term of his said office. 

Resolved, That the Senate,sitting for 
the trial of the impeachment of David 
Butler, Governor of Nebraska, will 
receive such testimony as may be off- 
ered, touching the charges of misde- 
meanors in office, while acting as 
Ck)mmi8sioner under and by virtue of 



an act entitled "an act to provide for 
the sale of the unsold lots and blocks 
on the town site of Lincoln, and for 
the location and creation of a State 
University and Agricultural College, 
and State Lunatic Asylum, approved 
February 15, 1869," as they are set 
forth in the articles and Specifications, 
exhibited against him before .this 
body. 

Mr. REDICK. Mr. President— I 
have had the pleasure of knowing the 
gentleman on the other side so long 
that I have got familiar with his kind 
of warfare. I think I can see the ob- 
ject of the gentleman in making this 
motion, which is to get the opening 
and closing of the argument on this 
question. We have these exceptions 
properly before this court on the mo- 
tion of yesterday, and it was not 
necessary even to make that motion, 
as our exceptions stand on file before 
this court. On these exceptions and 
our motion we claim the right of 
opening and closing the arguments. 
This motion is made to take advantage 
of the defendant and shift this respon- 
sibility. This is another dodge of the 
gentleman, and one which any com- 
mon lawyer, such as my colleagues, 
Mr. Briggs,and Marquette,and myself 
can see. The gentleman was made by 
God, in his opinion, to prosecute men 
—yes, sir. [He says, yes.] [Laugh- 
ter.] I have no doubt that this idea 
was suggested to him by my friend 
Myers, but I don't care where it comes 
from. We shall ask and insist on the 
opening and closing. We have made 
some preparation in this case, as sug- 
gested by the Senator from Douglas, 
expecting that this court would act 
upon all these exceptions at the same 
time, and now to be compelled to 
take them up one at a time, would, at 
least, put us to considerable incon- 
venience. I hope this court will not 
cut off this defendant from the com- 
mon rights belonging to tlie accused 
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in cases like this. If my friend has 
the closing of an arguments with no- 
body to reply to him, his imagination 
is as fertile as a hill of corn [laugh- 
ter] ; but he is not so good at building 
np when he knows there is some one 
to foUow him with the privilege of 
tearing down. I would ask the gen- 
tleman on^e question: Is not this a 
simUar action as that upon the quash- 
ing of an indictment? 

Mr. KSTABROOK. No sir. 
. Mr; REDICK. He says it is not, 
and so makes issue upon that. We 
think this is similar, and that the rules 
of Courts in such cuses should govern 
this Court in considering the question, 
wliich would be to have the argument 
of the counsel for the defendant, then 
Uiat of the prosecution and the closing 
by the counsel for defendant, and then 
to pass upon the motion to quash, 
either sustaining it in part or as a 
whole, or rejecting it. This would be . 
the mod<$ of proceeding on the trial 
of any criminal, any horse thief. And 
is not the man .vho has had the confi- 
dence of the people so long, in an im- 
portant trial, to have the same rights? 
Tliis case should be governed by some 
of the laud-marks known to the law. 
If the gentleman wants to get down 
to some 6th ward practice in this case, 
then count me out. The laboring oar 
is on us, and in every instance the 
gentlemen know that to be the rule, 
that we should have the opening and 
closing. The ruling of the Courts of 
the United States sustains us in our po- 
sition. When I take the appeal and 
ask for the reversion of what the low- 
er court had done, they recognize 
my right, and this resolution is intro- 
daced in here to shear Mr. Butler of a 
legal right he has. I hope you will not 
permit it, but hold us to the proposi- 
tion you made yesterday. And if the 
pfentleman offers this resolution for 



any other reason, let him be frank 
enough to stand up before the Senate 
and state it. You have to talk to UcXa 
and stand up and face the music like 
David. And if Senators are sworn to 
do Justice to that man (pointing to 
Butler) let it be done. The law is for 
us to show, for us to convince these 
men that we are right; that this man, 
Butler, cannot be impeached only for 
acts committed in his present term of 
office. We are here with our hands 
tied, when our friend on the other 
side has worked himself Into this to 
tighten them up [Laughter]. 

Manager MYEES. Mr. President. 
I object to these personalities. This 
is too solemn a question to be Joked 
upon. 

Mr. REDICK. Yes, I will not be 
any more personal than my friend 
Myers, I will only try and equal him 
in personalities. I humbly beg his 
pardon. I recognize Mr. Myers as 
amonc: the ablest men in this House. 
No man can manage a case of this 
kind as well as he. As a Manager he 
is a success; [Laughter] and I am 
Sony I have not got his ability. He 
has got the case, so far, into pretty 
good shape. I say to my friend, Mr. 
Estabrook, that we shall insist upon 
the opening and closing. 

Mr. ESTABROOK. If the gentle- 
man supposes, by witty monkey shines 
or humorous remarks upoi^ this Board 
of Managers, that he is going to cover 
up this case and prevent a fair hearing 
from this Senate he is mistaken. This 
thing is to be fairly considered in this 
Senate, and if the gentleman has any- 
thing personal against any individual 
it would be in better taste to withhold 
it. This is a simple, plain, proposi- 
tion. He states the motive with which 
I offer it. Sir, I have precedents, and 
I think I will be able to present one 
for nearly every proposition I shall 
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have to make. I shall be able to show 
the Court how these questions have 
hitherto been decided. And we have 
a precedent very near exactly in point 
to the one in this case. I have no mo- 
tive, only simply to get the issue be- 
fore this body. But. coming to the 
other proposition. I insist that the 
opening and closing are with us. It is 
not a motion to quash. It is purely a 
matter of pleading. Suppose we go 
01 and show David Butler did a cer- 
tain thing at a certain time, if shown 
on the other side by proof, by evi- 
dence introduced. If this Court says 
we cannot go back into former terms 
to make our evidence, a large propor- 
tion of the^e charges will fall; and a 
matter which contributes so radically 
to the whole defense as this does, is a 
matter where the prosecution should 
hold the opening and the closing. It 
is a well-settled principle of law that a 
prosecution does hold the opening and 
closing. Here, if it is a matter that 
should go to that extent to abate some 
poition of these proceedings, it is 
clearly a matter where the prosecu- 
tion should hold the opening and clos- 
ing both. T^t me suggest one other 
point. And here we propose to offer 
a paper that will suggest to the Court 
that there may be some doubt as to 
what is meant by *'terms of office." I 
would refer the gentleman to the law 
of 1867, where this whole matter was 
legislated upon, and where the com- 
mencement of the term of office, and 
the conditions by which a term should 
be held, are decided by the law. 

[Upon request of Mr. Estabrook, 
Manager Doom read from t\\e general 
laws of the State, as follows :] 

See. 1. That all State officers elect- 
ed at the June election, in the year 
1867, who have not already taken and 
subscribed to and filed in the office of 
the Secretary of this State, the oath of 



office prescribed in and by the twenty- 
fifth section of article second entitled 
^^Legislative" of the Constitution of 
the State of Nebraska, are hereby re- 
quired to take, subscribe to. and file 
the said official oath in the office of 
the said Secretary of State, within one 
day after the passage of this act. And 
in the event of any person or persons 
so elected to any office at the time 
aforesaid, failing to qualify and 
file the oath as hereinbefore provided, 
and to enter upon the discbarge of the 
official duties pertaining to tne same, 
the office to which the defaulting per- 
son was elected at said election shall 
be deemed vacant. 

Sec. 2. The Governor, Secretary of 
State, Auditor and Treasurer, and 
such other State officers as may be 
provided for by law, elected at the 
general election for State officers, in 
the year A. D. 1868, and at any sub- 
sequent general election for State 
officers thereafter, shall qualify, as di- 
rected by the first section of this act, 
within thirty days alter the time pre- 
scribed by the constitution, at which 
said officers shall enter upon the dis- 
charge of the duties of the office to 
which they were severally elected. 
In the event that any of the officers 
fall to qualify in the time prescribed, 
the office shall be deemed vacant." 

MR. ESTABROOK. Then Gover- 
nor Butler is still in office, from the 
fact of no other gentieman having 
been duly elected and qualified. 
David Butler, you cannot deny, was 
in office three or four years ago, and I 
say he holds this office until his suc- 
cessor is qualified. He holds the po- 
sition of Gk>vemor. because of the oath 
of qualification taken four years ago. 
I will now read you the oath of office 
which David Butler took four years 
ago: 

''I do solemnly swear that I will 
support the Constitutions of the Unit- 
ed States and of this State, and faith- 
fully and impartially perform the du- 
ties of the office of Governor accord- 
ing to law, and to the best of my abil- 
ity, so help me God. 

David Butler. 
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Sworn and subscribed to before me, 
one of tl^ Justices of tlie Supreme 
Court of tWe State of Nebraska at Lin- 
coln on tills 11th day of January, A. 
D. 1869. 

L. Crounsk, 
Associate Judge of the Supreme Court, 

State of > 
Nebraska, > **' 

I, Wm. H. James, Sec'y of the Stat« 
of Nebraska, do hereby certify that I 
have carefully compared the forego- 
ing copy of the oath of office of David 
Butler, Governor of Nebraska, with 
the original now oh file in the Secre- 
tary's office, and that the same is a 
true and perfect copy of said oath of 
office. 
In witness whereof I have hereunto 
sec my hand and affixed the great 
Seal of the State of Nebraska. 
Done at Lincoln this 14th day of 
March, A. D. 1871. 

Wm. H. James, 
Secretary of State," 
Now comes this other document, go- 
ing to show that no official oath of 
David Butler, as Governor, has been 
pQt upon record since. 

State of Nebraska^ Secretary'^a Depart- 
ment. 

I, Wm. H. James, Secretary of State 
for the State of Nebraska, do hereby 
certify that no official oath of David 
Butler, Governor of Nebraska, has 
been filed in this office, since I have 
been Secretary of State. 

In witness whereof I have hereunto 
set my hand and affixed the great seal 
of the State of Nebraska. 

Done at Lincoln this 14th day of 
March. A. D. 1871. 

W. H. James, 
Secretary of State." 
It seems from that, Mr. President, 
there is nothhig appearing since the 
oath taken by Grovernor Butler, in 
1869. 

Manager PORTER. Mr. President. 
The counsel for respondent, if I under- 
stand correctly, have charged that 
there is no precedent for the position 
we have taken In this matter, in refer- 
ence to the introduction of these reso- 
lutions. I have here the report of a 



trial of impeachment in the State of 
Wisconsin, against Levi Hubbell. I 
quote from page 70 of the report : 

"Mr. Knowlton. I have two 
questions which I wish to submit to 
the Court; two legal propositions 
which, as counsel for defendant, I am 
not at libertj'^ to waive. 

1st. Whether this court has the 
constitutional jurisdiction to act upon 
charges of impeachment preferred by 
the Hon, The Assembly ; and 

2d. If it has such general jurisdic- 
tion, whether that jurisdiction must be 
confined to charges of offenses com- 
mitted,or alleged to have been commit- 
ted by the respondent, in or during the 
exercise of the office which he now holds 
or whether It can consider charges for 
ofienses or crimes committed or alleg- 
ec^ to have been committed during the 
existence of his term of office, either 
as a judge of a circuit or supreme 
court, after such term has expired." 

Manager PORTER. Now it seems 
to me that in that trial, a similar po- 
sition was taken to that taken bv the 
counsel In this trial. They allege that 
this court has no right to look into 
acts committed in a former term of 
office. In the case cited, Mr. Dunn 
moved'the following resolutions : 

Besolved^ That this court has the 
constitutional jurisdiction to try an 
impeachment preferred by the Hon. 
*'The Assembly of the State of Wis- 
consin.'^ 

Besolved^ That this court, on the 
trial of the impeachment now pend- 
ing, have jurisdiction to inquire in- 
to ofienses charged to have been 
committed, as well during the former 
term of office of Levi Hubbell, Judge 
of the 2d Judicial Ch-cuitof this State, 
as into ofiences charged to have been 
committed during the present term of 
his said office." 

In the decision of that question, the 
first of the resolutions introduced by 
Mr. Dunn was adopted unanimously ; 
the second, adopted by a vote of 19 to 
5. Now then, Mr. President, how are 
we to decide this question if we go 
into an argument upon the point 
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raised by the question? In the case 
cited, a resolution was adopted by the 
Senate, touching this point, and we 
claim the merit and force of the pre- 
cedent. 

Mr. MARQUETTE. In the case of 
Blount, in the United States Senate, 
the whole merits of the case were 
argued on the opening of the case on 
a plea put in by respondent that he 
was not then a Senator; ^'that, 
although true it is, that he, the said 
Wm. Blount, was a Senator of the 
United States from the State of Ten- 
nessee, at the several periods in the 
said articles of impeachment referred 
to; yet that he, the said Wm. Blount, 
is not now aSenator,andi8notnor was 
at the several periods referred to, an 
officer of the United States ; nor is he, 
in and by the said articles, charged 
with having committed any crime or 
misdemeanor in the execution of any 
civil office held under the United 
States, or with any malconduct in any 
civil office, or in tJie abuse of any 
public trust in the execution thereof. 

Mr. ESTABROOK. The plea set 
forth in the Dunn case, which my 
Mend alludes to, was one of general 
denial. 

Mr. MARQUETTE. I am not going 
to say now, whether David Butler 
was elected or not. I would not so 
insult.the intelligence of the members 
of the Legislature, who were present 
and heard David Butler qualified. 
The records of your body show that 
to be true. The filing of the oath in 
the Secretary's office is simply 
directory, and that written proof may 
be preserved of the fact that the Gov- 
ernor has been duly qualified and in- 
ducted into office. The Managers of 
the House, in coming in at this early 
hour with this declaration, are prov- 
ing too much. They would prove 
til at DaviU Butler is not now (Gov- 



ernor, and as a consequence, they 
would turn him out of thi^ tribunal, 
for certainly it could have i\o jurisdic- 
tion over him. [Mr. Marquette again 
read the plea put in by Senator 
Blount.] In that case there was no 
contention as to who should open and 
close the argument. 

Mr. ESTABROOK. Will the gen- 
tleman say who opened the case? 

Mr. MARQUEITE. The Managers. 
But the counsel for the respondent 
offered no objection, perhaps not 
deeming the point of any magnitude. 
In this case, however, the respond- 
ent's counsel will yield no right to 
which they feel themselves entitled. 

Mr. BRIGGS. I would ask the 
gentlemen managing the trial of the 
impeachment of the Governor,whether 
the whole question of law is not 
already presented without a resort to 
the expedient they bring up this 
morning? In their propositions they 
refer to acts alleged to have been 
committed by David Butler when 
Governor in 1869. Now, sir, in all 
courts of justice there are certain 
matters of which official notice is 
taken. For instance, the courts take 
official notice of the executive officers 
who administer the state government ; 
of boundary lines, and other subjects 
of which thei*e is wiitten record. 

Mr. ESTABROOK. I would like to 
ask Uie respondent's counsel [Mr. Mar- 
quette] just here, if he deems it a suf- 
ficient compliance with the provision 
of the constitution which requires that 
the '' Governor shall take and sub- 
scribe an oath," to simply hold up his 
hand and swear? The case referred 
to by the gentlemen is an unfortunate 
one. When Judge Blount was on trial 
there were giants in those days. One 
I of them, Mr. Baird, the chairman of 
the Committee of Managers, was a 
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man of intellect— a man to whonj 
Story in his commentaries, and Kawle 
had awarded the credit of beiii^ h\f[\\ 
authority, although his speecJi was ex^ 
parte. Judge Briggs, I think, is too 
shrewd a lawyer to say that a plea 
put in will give any defendant the 
right to open and close the argument. 
I wish the gentleman would continue 
to Airnish his authorities. The decis- 
ion in the Blount case referred* to, 
supports us, and if that is to be taken 
ill this case it gives to us the right of 
opening and closing. It seems to me, 
may it please this honorable Senate, 
that it is authority directly in point, 
and concludes this question. 

The PRESIDENT. The Secretary 
will Yead the resolutions offered by the 
Managers. (Resolutions read). 

Senator HASCALL. Mr. President, I 
move that the Senate retire 15 minutes 
for the consideration of the resolutions. 

Tlie motion was sustained, the fol- 
lowing Senators voting In the affirma- 
tive: Brown, Cropsey, Gerrard, 
Uawke, Hascall, Hilton, Metz. Kenne- 
dy, Sheldon, Thomas, Tucker, Ten- 
nant and Mr. President. None In the 
negative. 

ITic PRESIDENT. The Senate will 
retire 15 ndnutes for consultation. 

AFTER RECESS 

Uie Senate returned to the Senate 
Cliaoiber. 

The PRESIDENT. The Senate will 
come to order. Gentleujen the Senate 
have had under consideration the ap- 
plication submitted by the Managers 
and have adopted the following order :. 

** Ordered. That the parties proceed to 
argue the exceptions In the case as or- 
dered upon yesterday, and that the 
ooonsel for Uie respoudant have the 
opening and closing.*' 

Senator HASCALL. Mr. President, 
I move that the Senate adjourn until 
*i P. M. Adopted. 



The PRESIDENT. The Senate will 
take a recess until 2 p. m. 

APTERKOON SESSION. 

At 2 P. M. the Senate was called to 
order. Present.— Senators Brown, 
Cropsey. Gerrard, Hawke, Hascall, 
Hilton. Metz. Kennedy, Sheldon, 
Thomas, Tucker and Mr. President. 

Absent .—Senator Tennant. 

The PRESIDENT. Gentiemen, 
under the order adopted by the Senate, 
the Senate will hear and decide upon 
the exceptions filed by the counsel for 
the respondent, on the articles of im- 
peachment. The chah- will call the 
attention of the gentlemen to the 19th 
rule, which reads as follows : *'A11 
preliminary or interlocutory questions 
and all motions, shall be argued for 
not exceeding one hour on each side, 
unless the Senate shall, by order, ex- 
tend the time.'' 

Mr. BRIGGS. Mr. President, I 
hardly think tliatthe rule should apply 
in the argument of this question. which 
involves the points at issue in this 
case. I think the time ought to be ex- 
tended to the counsel on both sides. I 
intend to be brief myself, but before I 
proceed.I would like ifthe Senate would 
extend the time to two or three hours. 

Mr. REDICK. Under that rule, if 
the articles were taken up one at a 
time, we would certainly have an hour 
on each, and when considered togeth- 
er we ought to have at least three 
hours on either side. I would beglad 
if the Senators would extend the time. 

Senator HASCAIJ^. I move the time 
be extended one half hour. 

(Motion stated by the chair.) 

Senator TUCKER. Mr. President, 
I move to amend so that they will be 
allowed three hours on each siae. 

The PRESIDENT. The question 
is on the amendment of the gentleman 
from Johnson. 

I.: 
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Senator THOMAS. I understand 
the motion applies to this particular 
question, and of course does not set 
aside tlie rule. 

Senator HASCALL. My motion is 
that the time in this particular case be 
extended one half hour. 

The PRESroENT. The Chair re- 
quests the gentleman from Johnson to 
send up his motion in writing. The 
Secretary will please read the amend- 
ment. 

The Secretary read the following 
amendment : 

Ordered that in the argument of the 
exceptions, the Counsel and Managers 
have such time as they may deem 
necessary, not exceeding three hours 
each. 

Roll was called, the following Sen- 
ators voting in the affirmative: 
Brown, Cropsey, Gerrard, Hawke, 
Hilton, Thomas, Tucker and Mr. 
President. And the following voting 
in the negative : Hascall, Metz, Ken- 
nedy and Sheldon. 

The PRESIDENT. On the motion, 
eight Senators voting in the affirma- 
tive, and four in the negative, the 
amendment is adopted. The question 
is now on the motion as amended. 

Roll called, the following Senators 
voting in the affirmative : Messrs. 
Brown, Cropsey, Gerrard, Hawke, 
Hascall, Hilton, Metz, Sheldon, 
'Thomas, Tucker and Mr. President. 
Mr. Kennedy voting in the negative. 

The PRESIDENT. Eleven Sena- 
tors having voted in thd affirmative 
and one in the negative, the motion is 
adopted as amended. 

MR. BRIGGS. Mr. President, it is 
hardly necessary for me to state to 
you that I am fully impressed with 
the importance of the work that has 
been assigned to me by my colleagues 
in opening this case ; but without in- 
dulging in any intioduotory or pre- 



Ittninary remarks, I propose to pro- 
ceed at once to the consideration of 
the exceptions which are interposed 
by our answer; and if the Senators 
will pardon me, I will take the last 
exception contained in the answer 
instead of in the order in which they 
are printed. I will read :— 

*^And finally this respondent, hav- 
ing . fiiiallv answered to the merits of 
all the allegations contained in the 
several articles, and specifications 
exhibited against him, comes now and 
submits to this honorable Court, 
whether he shall be held to answer 
any of said articles or specifications, 
and this respondent insists that he 
ought not to be held to answer the 
same, because the acts, doings and 
omissions complained of and alleged 
to have been committed, or omitted, 
prior to the commencement of his 
present term of office of Governor.'* 

The reason why I desire to consider 
this exception first, is, that it really 
should have been put first in order in 
the answer ; because if this exception 
is well taken, the other exceptions he- 
come immaterial. This exception 
covers the acts which are alleged to 
have been committed by the respond- 
ent prior to his present term of office, 
as also the acts alleged against him in 
his capacity as Commissioner, I cer- 
tainly am thankful to Senators for 
having extended the time beyond the 
hour limited by the rules. I do not 
expect, however, on my part, nor the 
gentlemen associated with me, will 
consume the time which has been al- 
lotted to us. But we feel, in view of 
the Importance of the question we 
have to consider, that we ought, at 
least, to have ample time to do justice 
to the subject as far as we are capa- 
ble. The Constitution of this State, 
of course, must be our guide, and I 
will read two sections of the Consti- 
tution, which invest this Senate with 
power and jurisdiction to try the 
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same. I read sections 28 and 29, 
page 8:— 

**^c. 28. The House of Represen- 
tatives shall have the sole power of 
impeachment, but a majority of the 
members elected must concur therein. 
Impeachment shall be tried by the 
Senate; and the Senators, when sit- 
ting for that purpose, shall be on oath 
or affirmation to do justice accordinir 
to law and evidence. No person shall 
be convicted without the concurrence 
of two thirds of the Senators. 

*-Sec. 29. The Governor, Secretarv 
of State, Auditor, Treasurer, and 
Judges of the Supreme and District 
Ck>urt8, shall be liable to impeachment 
for any misdemeanors in office ; but 
judgment in such cases shall extend 
only to removal fVom office, and dls- 
qnalification to hold any office of 
honor, ti'ust, or profit under this State ; 
but the party convicted or acquitted, 
shall, nevertheless, be liable to indict- 
ment, trial and punishment, according 
to law. All other civil officers shall 
be tried for misdemeanors in office in 
such manner as the Legislature may 
provide." 

We have filed, it is true, an answer 
to the merits of this case. We have 
answered each and every article and 
specification exhibited against us, for 
the reputation of the respondent, as a 
man, demanded this. We have an- 
swered to the law involved in each of 
these answers and specifications. It 
WAS his duty to do this because of the 
fact that he was Governor of the State 
of Nebraska. He would be unworthy 
of the high trust which has been im- 
posed in hhn, did he not, when his 
right to hold the position was called 
in question, avail himself of the law to 
protect his office. He must not yield 
simply because he is assailed; he 
must, if retired, do so in obedience to 
law. It will be our duty to consider 
the nature of this impeachment. It 
seems to me that we must all of us, 
have a vague and indefinite idea upon 
this subject— an idea mainly derived 
from English precedent. We have 



heard of the famous trial of Warren 
Hastings, that most celebrated trial, 
and having the most wide-spread no- 
toriety of any State trial that has oc- 
curred in the history of any nation. 
Fi om that case the position is sought 
to be deduced that a person can be 
impeached for misdemeanors or for 
high crimes just as well when he is 
out of office as when he is in. For we 
are told, Warren Hastings had ceased 
to be Governor General of India be- 
fore the articles of impeachment were 
presented against him, and that is 
given as a precedent to show that In 
this country and this State any man 
who has once held an office, if he has 
committed misdemeanors in that office, 
can be called in to answer for them ; 
although, at the time the House of 
Representatives prefers the articles 
against him and at the time of the 
trial, he be only a private citizen, now 
we stand here to controvert that posi- 
tion. While that was so in England 
it is not so in this country. And we 
propose to show, by the authorities, 
that the position I have taken cannot 
be successfblly assailed. llien, 
again, the case of Lord Bacon is cited, 
where he had been impeached. Why 
is this? Because in England, as you 
gentlemen know, every subject of the 
realm was subject to impeachment 
whether an officer or not The object 
of the proceeding was not for the pur- 
pose of removing a man Arom office, 
but the sole pnrpose, and the princi- 
pal and primary object was punish- 
ment. And if you take the trouble to 
examine the cases, (I think the first 
one occurred in 1350, the case of Rog- 
er Mortimer), down to the case of 
Queen Caroline, in 1820, the principal 
object in view was to punish the offen- 
der. And the punishment inflicted 
was of the most extraordinary, and 
sometimes, the most severe character. 
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Death was a very common penalty. 
Cases can be cited where men have 
passed from the judgment of the 
House of Lords to the scaffold, and 
then, not only was the penalty of 
death inflicted, but an object beyond 
that was attained— the property of 
the accused was conflscated; not 
only was this done, but his children 
could not Inherit the property. In 
England, punishment was the object; 
punishment of the most vindictive 
kind. There it was not, as in this 
country, simply a removal from office. 
Let me just read the form of a judg- 
ment of the House of Lords in En- 
gland : 

"Floyd was adjudged to be degrad- 
ed from his gentility, and to be held 
an infamous person ; his testimony not 
to be received ; to ride from the Fleet 
to Cheapslde on horseback without a 
saddle, with his face to the horse^s 
tall and the tall in his hand, and then 
to stand two hours in the pillory, and 
to be branded In the forehead with the 
letter *K ;' to ride four days afterward 
In the same manner to Westminster, 
and there to stand two hours more In 
the pillory, with words on a paper in 
his hat showing his offense ; to be whip- 
ped at a cartas tall from the Fleet to 
Westminster Hall ; to pay £5,000 fine 
and to be a prisoner at Newgate dur- 
ing life." 

This judgment was pronounced dur- 
ing the reign of James the flrst. 

I am not going to take up the time 
of the Senate with these precedents, 
but I wish to call your especial atten- 
tion to this fact. When the Constitu- 
tion of the United States was Aramed, 
all these bloody annals were before 
the framers of that Instrument, and 
ftesh in their recollection. And what 
did they do? Our fathers, In the or- 
ganic law of the nation, placed this 
matter especially, so that It could not 
be mistaken, providing that judgment 
because of impeachment should ex- 
tend only to removal from office and 



disqualification f^om holding office. 
Now can there be any question about 
this ? Are we not justifled in throwing 
aside these English precedents bear- 
ing upon these questions? We will be 
told by the other side, of the famous 
case of Warren Hastings. But It was 
really the splendid talents of Edmund 
Burke which made this case so fa- 
mous, for the accused was acquitted of 
each and every one of the articles of 
impeachment brought against him. 
But this is general reasoning. I have 
not read you any authority. Of course 
I do not expect my simple word to 
amonnt to much, for I am an attorney 
in the case ; but I am prepared to re- 
fer you to the writings of a man famil- 
iar to you all, especially the attorneys 
In this case — Judge Story. I quote : 

Sec. 782. LStonr on the Constitu- 
tion.] In England, the judgment up- 
on impeachments Is not confined to 
mere removal ft*om office; but ex- 
tends to the whole punishment at- 
tached by law to the offence. The 
House of Ix>rds, therefore, upon a 
conviction, ma^r, by its sentence, in- 
ffict capital punishment, or perpetual 
banishment; or forfeiture of good-i 
and lands; or fine and ransom; or 
imprisonment; as well as reinovnl 
from office, and iucapacicy to hold of- 
fice, according to the nature and ag- 
gravation of the offence." 

Senators will understand that I am 
discussing this point now, not exactly 
In the order of the exceptions, but be- 
cause I desire to reply to the assertion 
of the Managers that the €k>vernor 
was not In office at the time the al- 
leged misdemeanors were charged to 
have been committed. It should be 
remembered that the language of our 
constitution on the question of im- 
peachment, is identical with that of 
the constitution of the United States ; 
and It Is plain that no private citizen 
can be held to answer in inipeach- 
ment. I read again from Story : 
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The fourth section of the second ar- 
ticle is as follows : "The President, 
Vice-President, and all civil officers of 
the United States, shall be remoTed 
ftom office on impeachment, for and 
conviction of treason, bribery, or oth- 
er high crimes and misdemeanors.^' 

From this clause it appears that the 
remedy by impeachment is strictly 
confined to civil officers of the U. S., 
including: the President and Vice- 
President. In this respect it differs 
materially fh>m the law and practice 
of Great Britain. In that kingdom, 
all the king's subjects, whether Peers 
or Commoners, are Impeachable in 
Parliament; though it is asserted that 
Oommonors cannot now be impeached 
for capital offenses, but for misde- 
meanors only. Such kind of mis- 
deeds, however, as peculiarly ii\|ure 
the commonwealth by the abuse of 
high offices of trust, are the most 
proper, and have been the most usual 
grounds for this kind of prosecution In 
parliament. There seems a peculiar 
propriety, in a republican government 
at least, In confining the impeaching 
power to persons holding office. In 
such a government all persons are 
equal, and ought to have the same 
security of a trial by jury for all 
crimes and offenses laid to their 
charge when not holding any official 
character. To subject them to Im- 
peachment would not only be ex- 
tremely oppressive and expensive, but 
would endanger their lives and liber- 
ties, by exposing them against their 
wills to prosecution for their conduct 
in exercising their political rights and 
privileges. Now a moment fljrther 
on this point before 1 proceed directly 
to a consideration of the questions at 
issue. It is unnecessary for me to 
consume your time by denying or 
arguing the assumptions of the Man- 
agers In this trial. It has been gen- ' 
erally asserted, perhaps not in this 
s 



Senate, but by othei" parties, that a 
man may be impeached for offenses or 
misdemeanors in offiee <eommitted 
years previous. This Is a mistaken 
premise. The constitution of Ne- 
braska on this subject reads as fol* 
lows: 

Sec. 39. The Governor, Secretary 
of State, Auditor, Treasurer, and 
Judges of the Supreme and District 
Courts, shall be liable to impeachment 
for anv misdemeanor In office; but 
judgment In such cases shall extend 
only to removal fh)m office, and dis- 
qualification to hold any office of hon- 
or, trust, or profit under this State ; 
but the party convicted or acquitted, 
shall, nevertheless, be liable to Indict- 
ment, trial and punishment, according 
to law. All other civil officers shall 
be tried for misdemeanors In office in 
such manner as the Legislature may 
provide. 

Not any other officer or private citi- 
zen. It has also been said that this 
Senate has the power to pronounce 
sentence of removal ftom office and 
disqualification, or either, if it see 
proper. Such a proposition, I pro- 
nounce untenable. There are three 
forms of sentence only, which the 
Senate can order. First, a removal 
ft*om office ; second, removal and dis- 
qualification ; and third, a judgment 
of acquittal. There can be no fourth 
form. Any other would be to assume 
that the Senate had a jurisdiction. That, 
I maintain, belongs exclusively to the 
people. If the Senate rendered such 
a decision, it would have the effect of 
holding a respondent to answer in 
after years before another and a dif- 
ferent court. I challenge the Mana- 
gers to show where, in any case In the 
United States, a judgment of disquali- 
fication has been separate and distinct 
from a removal trom office. We 
have examined, I believe, nearly 
all of the cases which have been 
tried by the Senate of the United 
States since the organization of the 
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Government. The flrst case, I believe, 
is the one referred to by the honora- 
ble Managers and was that of Senator 
Blount, in 1799. After the House had 
preferred the articles of impeachment, 
and before the trial, Mr. Blount was 
expelled by the Senate, and on the 
trial this question came up which we 
raise here, that he was not an officer 
of the United States at the time. The 
next case was that of Piclcerlng, In 
1804, charj^ed with drunkenness. He 
was found guilty, but pleaded insani- 
ty. Congress considered, under the 
plea, that he was not fit for office and 
was therefore dismissed from office, 
but not disquaHfled. Then we have in 
1805 the case of Samuel Chase, one of 
the associate Justices of the Supreme 
C/Ourt of the Unted States. It was 
the first case that was considered ftiUy 
in our history. Now I wish to read 
f^ora that case. First I will read a 
paragraph IVom one of the counsel for 
Mr. Chase, in order to show the appli- 
cation. Martin in this case says : 

•'In the first article, section third, of 
the constitution,itis declared that Judg- 
ment Iq all cases of impeachment, 
shall not extend further than removal 
from office, and disqualification to 
hold any office of honor or trust, or 
profit, under the United States. This 
clearly evinces, that no persons but 
those who hold office are liable to im- 
peachment. They are to lose their 
office ; and, having misbehaved them- 
selves in such a manner as to lose 
their offices, are, with propriety, to be 
rendered ineligible thereatler." 

Now we will turn and read what 
one of the ablest Managers on the 
part of the House, said in reply to 
what was said by Mr. Martin ; and to 
show that we must entirely discard 
these English precedents. He says : 

'^Those conversant with the judicial 
history of England, or who have studied 
her political annals must be sensible 
of the deplorable situation to which 
that country has been reduced, at dif- 




ferent periods, by the abuse of the 
power of impeachment. The revenge- 
ful exercise of this authority has too 
often deluged the scrtflbld with blood* 
In that country the proceeding by im- 
peachment for any ofi*ense supersedes 
all other modes. The person accused, 
whether he be acquitted or condemn- 
ed, cannot afterwards be indicted for 
the same ofiience, or called to an ac- 
count before the ordinary tribunals* 
The former course is a complete bar 
to the latter. To prevent those conse- 
quences fiowing ft*om a proceeding by 
impeachment under the constitution, 
those who framed that instrument, at 
the same time that they limited the 
punishment, have expressly declared 
it shall have no effect to bar a trial be- 
fore the ordinary cou. ts, but that the 
party shall be liable to indictment and 
punishment according to law.^^ 

Without this positive provision,a8 we 
are almost as much in the habit of draw- 
ing on England for law as our mer- 
I chants are on her bank for cash or 
credit, we might have incorporated a 
principle into our code totally repuii:- 
nant to the system. The Constitution 
has drawn the true line on this subject. 
From a mere reprimand or temporary 
su^pen8ion, the court may ascend the 
scale of punishment to removal and 
disqualification. But thus far can 
they go, and no farther. They cannot 
pass the Rubicon. If the crime de- 
serves a more exemplary sentence, 
recourse must be had to the ordinary 
mode of proceeding, and then their 
judgment is not pleadable in bar to an 
indictment. By this means adequate 
punishment may in all cases be Infiict- 
ed. I wish to dwell somewhat at length 
on this matter, for the reason that this 
impeachment trial is not for punish- 
ment, but that the person is still liable 
to indictment and punishment. Then 
this Manager goes on and says : 

'*In England every person.in a public 
or private capacity, either as an officer 
or an individual, is liable to be pro- 
ceeded against by impeachment. In 
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Chis couDtiy the sphere of ioipeach- 
meiit is properly limited. The Attor- 
ney General of Maryland has taken a 
long, tedious and circuitous march to 
arrive at this point, wliich I would 
readily have yielded without an argu- 
ment. I do not recollect that any of 
my colleagues contended for Uie po- 
sition that every man in this country, 
in bis individual capacity, might be an 
object of impeachment. For myself 
I utterly disclaim tlie idea. Admit- 
tins^ as I do, in its fullest extent, this 
wide distinction between the power 
delegated by the Constitution and that 
exercised in England, which embraces 
every subject of that Kingdom, how 
doe<i it bear on the case to affect the 
argument? After laboring for a con- 
fiiderable time, and employing all his 
talents, and that fund of legal knowl- 
edge which is inexhaustible, to prove 
that the House of Represent atives can- 
not impeach every citizen indiscrimi- 
Dately, the learued Attorney General 
has not favored us with any applica- 
tion of his principle to the present 
cause. It proves certainly one among 
many other broad lines of difference 
which exists between the British doo- 
trines on the subject of Impeachment, 
and the Ck>nstitutional provisions of 
this country. In this respect it adds 
to the weight of our scale. It shows 
how cautious we should be in bo\iing 
down to British precedents which can- 
not be perfectly applicable.'^ 

Now, I ynll call attention a moment 
to another authority. Mr. Thaddeus 
Stevens ougtit to be good authority 
with these honorable Managers on the 
sabject of impeachment. I believe he 
died with the word '^impeachment^' 
upon his lips. So it seems to me they 
cannot object to him as authority. I 
read from the second volume of the 
^^Impeachment of Andrew Johnson'' : 

^^he offices of impeachment In Eng- 
land and America are very different 
from each other in the uses made of 
them for the punishment of offenses ; 
and he will greatly err who undertakes 
to make out an analogy between them, 
either in the mode of trial or the final 
result. In England, the highest 
crimes may be tried before the high 
eonrt of impeachment, and the sever- 



est punishments, even to imprison- 
ment, fine and death, may be inflicted." 

When our Constitution was fhtmed 
all these personal punishments were 
excluded fVom the judgment, and 
the defendant was to be deait with 
just so far as the public safety re- 
quired, and no farther. Hence it was 
made to apply simply to political 
offenses , to persons holding political 
positions, either by appointment or 
election by the people. Now, I 
will toke the liberty of refer- 
ring to one of the members of the 
Court, and one of the Senators who 
pronounced Judgment In that cele- 
brated case ; and I will not refer to 
Mr. Trumbull or Mr. Hendricks ; but 
I will take Charles Sumner, one of the 
greatest names, perhaps, in America ; 
one of the most favorable to impeach- 
ment, and about as anxious on this 
subject as Mr. Stevens. I will read 
from the third volume, page 249 : 

•*A8 we discern the true character 
of impeachment under our constitu- 
tion, we shall be constrained to confess 
that it is a political proceeding before 
a political body, with political pur- 
poses ; that it is founded on political 
offenses proper for the consideration 
of a political body, and subject to a 
political judgment only. Even in 
cases of treason and bribery, the judg- 
ment is political, and nothing more. 
If I were to sum up in one word the 
object of impeachment under our con- 
stitution, meaning that which it has 
especially in view, and to which it is 
practically limited, I should say% Ex- 
pulsion from Office." 

You cannot put a man out of office 
unless he is in. I know they say 
David Butler is in office now, but that 
is a point I will reach soon. I wish at 
the first to place it beyond a possible 
question that a private citizen is not 
subject to the Jurisdiction of this Sen- 
ate sitting as a court of impeachment 
for offenses he may have sometime 
committed while occupying some 
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office, perhaps that of Justice of the 
Peace, or that of State Treasurer, or 
as one of the Judj^es of the Supreme 
Court, or as Secretary of State. Sup- 
pose that the Secretary of State, or 
oue of our Judges, be, ten years from 
now, elevated to the office of Gov- 
ernor. Suppose the House of Repre- 
sentatives, not being pleased with the 
(Governor, should conclude to im- 
peach him. What for? Not for 
offenses committed in the term of 
office he is holding, but while he was 
Secretary ten or fifteen years pre- 
vious. In a case of that Icind nobody 
would doubt that this court had not 
jurisdiction. Suppose that he had 
been (Governor instead of Secretary of 
State, ten years ago, can you now ask 
this court of impeachment to try him 
for offenses committed during that 
term ten years ago, with an interval 
of perhaps five or six years, and not 
in any other office? I think not. I 
wish now to come more directly to the 
consideration of a question you are 
anxious to hear me upon, believing, 
as I do, that I have established beyond 
a possibility of doubt the proposition 
that officers and nobody else are sub- 
ject to impeachment. The question 
now is, is Uiis respondent in office in 
view of the Constitution as to offenses 
committed prior to the commence- 
ment of his present term? This is 
precisely the question ; and if I have 
succeeded in removing this English 
theory of impeachment and convincing 
you that a private individual is not 
liable to impeachment for acts com- 
mitted in any other office, I believe 
my future task will be comparatively 
easy. Pardon me a moment, Sen- 
ators, if I indulge in considering a few 
plain propositions which, of course, 
we all understand very well. But I 
wish to remind you that in American 
governments there are three co- 



ordinate departments, each havings 
delegated to it specific, limited and 
defined powers, and I wish to brin^ 
your minds particularly to the consid- 
eration of that subjtct. Here is ^e 
Executive having his duties clearly 
and fully defined, and so with the 
Legislative and Judicial departments, 
and above and over all is the great 
constituent assembly of the people. 
They reserve to themselves some 
powers and rights. Among the rights 
reserved to the people, the most sa- 
cred one is that of choosing their own 
rulers. The Constitution provides that 
a Governor shall be elected for two 
years ; it provides that all powers not 
herein delegated are reserved to the 
people, following the language of the 
Federal Constitution in thia regard. 
But it is not material to consider that 
question. Now the Legislature has its 
specific Ainctions and powers. The 
Executive has the same. The Judi- 
cial also has its peculiar sphere. Have 
the people by this constitution dele- 
gated that power and right to the 
legislature — the right to enquire into 
the acts of the respondent prior to the 
commencement of his present term? 
Last October the people, as they had 
a right to, assembled in their respect>- 
ive precincts to vote for their State 
officers, among whom was the Gov- 
ernor. At the same time they voted 
for a Secretary of State and Treas- 
urer. At the same time, by the same 
method, the Legislature was chosen 
—members of the House of Rep- 
resentatives ^nd members of 
the Senate— all chosen on the 
second Tuesday of October. Now, 
was it not within the exclusive 
jurisdiction of the people to make 
these selections? and is there any ap- 
peal from that? No. I insist the 
people have a right to chooee whom 
they please to represent them, and 
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whether they choose wisely or not 
does not affect this question. Of late 
years we do not always choose wisely 
in officers to manage our affairs. But 
that does not affect the position for 
which I am contending— that the peo- 
ple have the right to control this mat- 
ter, and have not delegated to any 
one the right to set aside tlieir action. 
Now, I come to another question. 
On the JBecond Monday of January, 
1871, our Governor is sworn in and 
takes upon himself the duties of the 
office. The people have sent him to 
do their work for the next two years, 
and they have no power, in their orlg- 
hial capacity, to get him out of office 
for two years. What do they say? 
* Now, Mr. Legislators, you watch 
this man, and see that he performs his 
duties.'' The people have passed up- 
on his acts. "But," says some, "he 
has done acts of which the people 
know nothing." But that does not 
affect the matter. The people took 
this man as he stood at that time, 
morally and politically, and you have 
no right to go behind that action. But 
when you come here, they have dele- 
gated power to you to act for them. 
To try him for offenses committed, is 
where your jurisdiction commences. 
Why should you be elected Legisla- 
tors at the same time he is elected 
Governor, for the purpose of impeach- 
ing the said Governor? Why could 
not all the expense of this trial have 
been saved in the first instance by the 
election of Mr. James or somebody 
else? Now, it is for offenses commit- 
ted in this term of office that the Gov- 
ernor might be impeached. You are 
not to Inquire whether the people have 
acted wisely or unwisely. **But," it 
will be said in reply to all this, "if 
your theory is correct you cannot im- 
peach the €k>vernor.'' Now this sim- 
ply argues that our Constitution should 



be changed, or that our Legislature 
should be convened at some other 
time than that when the Governor is 
to be inaugurated. This theory 
of impeachment is that punish- 
ment or disqualification should be 
made to reach persons who were 
to hold office for long periods of time. 
In the United States cases alluded to, 
the incumbents were appointed to 
hold for life. Therefore, the reasons 
for their removal were potent. If I 
am correct in this position, that the 
people have the whole right to elect 
their officers, then this respondent 
should not be held to answer for offenses 
alleged to have been committed under 
and during a former term of office. 
And believing that I am correct^ it 
only remains to affirm that all of the 
eleven articles of impeachment except 
the sixth, fall to the ground. Why, 
then, put the State to the expense and 
inconvenience of examining two or 
three hundred witnesses, for the ac- 
complishment of no good purpose? 
The sixth article,it will be seen, charg- 
es the respondent with having commit- 
ted a misdemeanor in office during his 
present term. I very much question 
whether, under our Constitution, the 
Legislature has any authority for con- 
ferring such powers or duties upon 
the Grovemor. The Secretary, Audi- 
tor and Treasurer, are required, in ad- 
dition to their regular duties, to per- 
form such other duties as shall ft-om 
time to time be prescribed by law. 
But the Executive is not anywhere in- 
cluded in such direction. Nor are the 
duties of a Commissioner for the sale 
of town lots, in any way connected 
with or belonging to the office of 
Grovemor. 

Manager PORTER. Mr. President, 
and Gentlemen of the Senate—It was 
not my intention to argue this ques- 
tion, but in order to secure a fair divi- 
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sion of the time. I will make a few re- 
marks upon the position taken by the 
counsel for the respondent who has 
Just addressed you. I don^t think his 
position agrees with the position taken 
by his colleague at another time. 
Now I claim, Mr. President, that this 
tribunal Is a peculiar one ; that it has 
different powers than those granted 
to other tribunals, and I think we are 
to take the precedents on trials of im- 
peachment to govern us on this trial. 
And we do contend that the English 
authorities, when the person to be im- 
peached is not in office, are not to be 
considered. It is true, in the case of 
Warren Hastings, that he bad resigned 
his position, and his impeachment was 
had one year after his resignation. 
But, Mr. President, if we look into the 
reports of impeachment courts in our 
own States, we flud there the Hubbell 
case, where he was tried after his term 
of office had expired—I read from the 
trial of Hubbell, page 70: 

'* Whether this court has the consti- 
tutional jurisdiction to act upon 
charges of impeachment, preferred by 
the Assembly, and if it has such gen- 
eral jurisdiction, whether that juris- 
diction muse be confined to charges of 
offenses committed, or alleged to have 
been committed by the respondent in, 
or during, the exercise of the office 
which he now holds, or whether it can 
consider charges fo.r offenses, or 
crimes committed, or alleged to liave 
been committed during the existence 
of a term of office, either as a Judge of 
the Circuit or Supreme Court, after 
such term expired." 

We insist, Mr. President, that this Is 
a case in hand where the person was 
brought before the court of impeach- 
ment and where the rules of England 
were acted upon. And on this very 
point that court adopted the following 
resolutions : 

^^Besolved^ That this Court has the 
constitutional jurisdiction to try an 
impeachment preferred by the Hon. 



" The Assembly of the State of Wis- 
consin." 

Besolved, That this Court on the 
trial of the impeachment now pend- 
liig, have jurisdiction to inquire iuto 
offenses charged to have been com- 
mitted as well during the former term 
of office of Ijevi Hubbell, Judge of 
the 2d Judicial Circuit of this State, as 
into offenses charged to have been 
committed duHng the present term of 
his said office." 

Now, I apprehend, Mr. President, 
that until the gentlemen can brin^ 
into this Court some one case where 
this question has been squarely dA^id- 
ed different fVom this case, they 
should be stopped from raising that 
question here ; and with these remarks 
I shall dismiss that exception. In 
reference to another exception raised 
in their answer, that the Qovemor 
should not be impeached for any acts 
done by him in any other capacity 
than that of Governor, it appears to 
me that this is a discrimination alto- 
gether too nice to be considered by 
this Court. I understand that a trial 
of impeachment is a punishment, not- 
withstandhig the argument of the 
counsel on the other side. That the 
people through their Representatives 
may impeach and remove from office ; 
and, also, may follow it up by dis- 
qualifying him from holding office 
hereafler. I submit, further, that the 
respondent in this case was made by 
virtue of his office as Governor, an 
ex-(»fficio member of the Board of Com- 
missioners of public buildings; that 
this office became attached to and part 
of his duties as a Governor, and ceased 
whenever he ceased to be a Governor. 
The exercise of his powers as Land 
Commissioner was the same as that of 
vetoing a bill. Before I leave this 
point, I will read fi-om page 131, vol. 
1, of the impeachment of Andrew- 
Johnson, first note : 
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•• Oil the trial of Chase, Mr. Nichol- 
son said: You. Mr. President, as 
Vice President of the United States, 
together with the Secretary of the 
Treasury, the Chief Justice and the 
Attorney General, as commissioners 
of tlie sinking fund have annually at 
your disposal $8,000,000 for the pur- 
pose of paying the national debt. If, 
instead of applying it to this public 
use, you should divert It to another 
channel, or convert It to your own 
private uses, I ask If there Is a man 
in the world who would hesitate to 
say that you ought to be Impeached 
for this misconduct? And yet, there 
18 no couit In this country In which 
you could be Indicted for it. Nay, 
sir. it would amount to nothing more 
than a breach of trust, and would not 
be Indictable under the favoiite com- 
mon law. If a jud^e should order a 
case to be tried with eleven jurors 
only, surely he might bt Impeached 
for it; and yet I believe there Is no 
court in which he could be indicted.'^ 

There are many other authorities 
and cases cited, referring to the same 
point, and it shows that as a Commis- 
sioner he was acting as such Commis- 
sioner by reason of his being Gover- 
nor of this State. In reference to an- 
other point raised by the gentleman 
In bis argument, that the object of Im- 
peachment was to expel from office, 
to remove a person who, by reason of 
his conduct In office, had rendered 
himself unfit to hold the office. In 
this view I agree with the gentleman, 
but still believe that such disqualifica- 
tion must result in punishment. Now, 
it is not a fact that we have organized 
here a court of impeachment? Is It 
not equally a fact that we have ar- 
raigned before us as the respondent, 
Governor Butler, In this State, who, 
at this time, is in office as Governor of 
the State? And cannot all of the 
penalties provided by the constitution, 
in cases of conviction of irapeachment, 
be pronounced against him? In other 
words, are you not, as a Court of im- 
peachment in tills case, able to remove 



ft-om, and disqualify from holding, 
office in the future? If you so deter- 
mine, I cannot understand why they 
should uisist upon these technicalities, 
these finely drawn distinctions, in or- 
der to throw this case practically out 
of Court. It looks like weakness, and 
as though they were afraid the ver- 
dict would be against them. I have 
simply made these remarks in order 
that the counsel for the people may 
have an opportunity to have the ar- 
gument of the counsel for the respon- 
dent before him, before he closes the 
argument in behalf of the Managers. 
Manager DOOM. I merely wish, at 
the request of Senators, to call atten- 
tion to a question that might be raised, 
of a resolution having been passed by 
the called session, which, in the opin- 
ion of the counsel for the respondent, 
exonerates and acquits his Excellency, 
the Governor, of all misdemeanors he 
may have committed previous to that 
time. Now, Mr. President and Sena- 
tors, I would ask your attention to the 
peculiar provisions of our Constitu- 
tion, and I would ask Senators to take 
this Idea into consideration. You are 
aware of the peculiar construction of 
our government. According to the 
Constitution, our Governor is inaug- 
urated on the first Monday of January. 
The regular session of the legislature 
meets at that time. The Legislature 
holds forty days. At the expi- 
ration of that time the regular session 
expires. The Legislature cannot 
meet agahi, except at the call of the 
Governor. That being the case, the 
Legislature comes in at the beginning 
of this term. We will suppose that 
the Legislature enacted laws for the 
protection of the people and the inter- 
ests of the State. At .the expiration of 
forty days, they go home. The Gov- 
ernor remalDs. He then is left perfectly 
at liberty to act as he p1eases,and can 
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violate any law he thinks proper, and 
where is your remedy and where is 
is your redress? I do not wish to 
prejudice your minds. At the session of 
January 1869,the Legislature enacted a 
law for the sale of unsold lots,and to pro- 
vide for the erection of an Asylum and 
a University. That law provided in 
express terms that the Commissioners 
should not expend over fifty thousand 
dollars . The Legislature had scarcely 
got home until the Grovernor exceeds 
the authority given, thus violating 
the Constitution, and enters into a con- 
tract for $88,000 over and ahove what 
the Legislature had ordered. Now 
you are told you can have no remedy. 
It is not a question as to the 
innocence or guilt of David Butler. 
But a question of whether you will es- 
tablish this precedent, that you can 
never hold him accountable after the 
expiration of the particular term of 
office. Again, it is alleged, and will 
be claimed, that the called session of 
1870, enacted a resolution that exon- 
orated the Governor, and acquitted 
him of all crimes, and relieved him of 
all responsibility. Xow, what is the 
history of that session of February, 
1870? and I would ask you, Senators, 
to take the works I cite you, and ex- 
amine them. The proclamation of the 
Governor says : 

Whereas, The constitution of the 
State of Nebraska provides that '*the 
Legislature may. on extraordinary 
occasions, be convened by proclama- 
tion of th« Governor, and when con- 
vened shall transact no business ex- 
cept such as relates to the object for 
which it was so convened, to be stated 
in the proclamation of the Governor." 

Suppose this Senate acquit David 
Butler, the Governor would have two 
years to run. He will tell you, when 
he calls you together, '^You shall not 
legislate or investigate an3rthing ex- 
cept what I tell you in this proclama- 
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tion." This is the power invested in 
him. It was under that proclamation 
that that extra session was convened* 
What do you find again? There was 
a proposition to investigate. It was 
rumored over the country that there 
were irregularities and crimes bein^ 
committed by the Commissioners. 
The proposition was mooted in the 
House of Representatives to investi- 
gate their conduct. And what do you 
find? You will find even the Attor- 
ney General was called in to tell that 
Legislature that they could not legis- 
late upon that subject ; that they had 
no power to examine into the conduct 
of those officers. I care not what 
crimes they may have committed; 
but, gentlemen, your hands are tied. 
But was that all? Far from it. There 
are members in this House who will 
remember the scene in the House of 
Representatives, when he declared he 
would '^prorogue the damned machine 
if they attempted to examine into his 
conduct." It was a disgracefVd scene. 
He charged members of the House 
with crimes simply because they de- 
sired to investigate him. Those men 
stood high, and deservedly so, in the 
estimation of the people. But the 
House was not to be deterred. 
The Senate took it up, and pass- 
ed a joint resolution on the *24th day 
of February, at the called session of 
the Legislature, which will be found 
on page 48 of the Senate Journal, as 
follows : 

*'Al«o S R 6, Joint resolution provid- 
ing tor the appointment of a commit- 
tee to investigate the ofiScial acts of 
the State Commissioners of Public 
Buildings, and recommend that the 
resolution pass ; upon motion of Mr. 
Cunningham the report of the commit- 
tee of the Whole House was adopted.*^ 

Now that was done on the 24th of 
February. Turn to page 61 of the 
same Journal, and you will find that 
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on February 25th the Governor sent 
in his message : 

** When the matter of the investiga- 
tion of the action of tlie Board of Com- 
missioners of Public Buildings, etc., 
was first mooted, believing as I yet 
believe that the best and material in- 
terests of the State would not be pro- 
moted thereby, such investigation met 
with my earnest opposition. I felt 
that the call was a blow aimed at me, 
not only in my ofi9clal character, but 
as a man and a citizen, emanating 
from a personal opponent,based upon 
floating, and uncertain rumor— its in- 
ception based upon a desire to insult 
and debase me by giving prominence 
and substantiability to the veriest gos- 
sip. It is not a matter of surprise 
that smarting under the base attacic, 
I should repel it. I felt that the mere 
call was therefore insulting in the ex- 
treme, and I rejoiced when the House 
of Representatives placed it£ condem- 
nation upon it.*' 

I wish to call the attention of the 
Senators to the cu'cumstances under 
which this resolution was passed. I 
desire to call your attention to page 
49 of the House Journal : 

"Mr. Parmelee rose to a question of 
privilege and submitted the following : 

Inasmuch as the Governor of Ne- 
braslca has, while a guest of this 
House, seen fit to assail my personal 
character, and my character as Rep- 
resentative, I demand that a thorough 
investigation be gone into, and ask 
some member to be kind enough to 
move the appointment of a committee 
for that purpose, and that said com- 
mittee report at the present session of 
the Legislature." 

Now, I wish to call your attention to 
the reports of that committee. 

**Fir8t, That the Commissioners 
have sold the saline lands of the 
State without due regard for the 
law; that they exceeded their au- 
thority under the law by selling 
saline lands without first sell- 
ing aU the Lincoln lots, and by selling 
more of the lands and lots than was 
required to obtain the amount of the 
appropriation made by law. From 
the testimony, we find that said com- 
missloners adveitised extensively 



through the country, that on certain 
days they would sell lots and lands at 
Lincoln, and on other days a good 
many people coming to Lincoln to buy 
lots and lands, and to accommodate 
those who came for the purpose of 
buying lands only, the Commissioners 
sold some of the land. 

'' The Commissioners have been 
somewhat careless, and have paid 
estimates on the erection of the 
asylum, when sufficient work and ma- 
terial were not furnished for the asy- 
lum to justify the estimate at the time 
made. 

^'The contractor of the asylum has 
also contracts for building, in which 
the Governor and Secretary of State 
are interested, and such contractor 
has obtained funds on estimates for 
the asylum, with the view of using the 
funds immediatelv in the furtherance 
of the erection of the houses of the 
Governor and Secretary, and in like 
manner has also obtained fimds from 
said parties on estimates for their 
houses, which applied to the work 
and material of the asylum. The tes- 
timony also shows that there has been 
about ^,000 drawn in excess of the 
work done, and material furnished on 
the contract for the erection of the 
asylum; but, in the opinion of Mr. 
Hunt, one of your committee, who is 
an experienced builder and contractor, 
who examined said work done, and 
material furnished, the state can suf- 
fer in no material interest so far as the 
contract for building the Insane Asy- 
lum is concerned."" 

This report puts the matter in 
very fine language; it reads very 
smoothly, but it is one of the very 
best evidences we have, gentle- 
men. And now. Senators, if you 
decide the point raised, by saying that, 
having passed twelve o'clock of the 
night upon which his term of ofllce 
expires, the Governor is not amenable 
for oflfenses committed during that 
term of office, you have inflicted a ter- 
rible wrong upon this people. Gen- 
tlemen, I am no speaker, and am 
not prepared to speak if I were, 
but this is the question you are called 
upon to decide, and I do ask of you, 
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Senators, as my fellow-citizens of the 
State of Nebraska, not to decide that 
we cannot hold this man responsible 
tor acts committed before his last term 
of office expired. But we claim that 
David Bucler is yet in office. Now 
I would also call attention of Senators 
to the ]an£:uage of Section 2 of the 
Executive Article of the Constitution : 

'*The Governor, Secretary of State, 
and Treasurer, shall hold their office 
for two years; and the Auditor for 
four years. Their terms of office shall 
commence on the second Monday of 
January next after their election, and 
continue until their successors are 
elected and qualified.^' 

Also to Section 25 of same Article : 

^^Members of the Legislature, and 
all officers executive and judicial, 
except such inferior officers as may 
be by law exempted, shall, be- 
fore thev enter upon the respec- 
tive duties of their offices, take and 
subscrible an oath or affirmation to 
support the Constitution of the United 
States, and the Constitution of the 
State of Nebraska, and faithfully dis- 
charge the duties of their respective 
offices to the best of their ability." 

Again, you will find the following in 
public laws for the June session of 
1807, on page 56 : 

Sec. 1. All State officers elected at 
the June election in the year 1866, 
who have not already taken and sub- 
scribed to, and filed In the office of the 
Secretary of State the oath of office 
prescribed in and by the 25th Section 
of Article 2, entitled "Legislative," of 
the Constitution of the State of Ne- 
braska, are hereby required to take, 
subscribe to, and file the said official 
oath in the office of the said Secretaiy 
of State within one day after the pas- 
sage of this act. And in the event of 
any person or persons so elected to 
any office at the time aforesaid, failing 
to quality and to file the oath as here- 
inbefore provided, and to enter upon 
the discharge of the official duties per- 
taining to the office, the office to which 
the defaulting person was elected at 
said election shall be deemed vacant. 

Sec. 2. The Governor, Secretary 
of State, Auditor and Treasurer, and 



such other State officers as may be 
provided for by the law, elected at the 
general election for State officers in 
the year 1868, and at any subsequent 
crenerai election for State officers 
thereafter, shall qualify, as directed 
by the first section of this act, within 
thirty days after the time prescribed 
by the Constitution, at which said 
officers shall enter upon the discharge 
of the duties of the office to which 
they were severally elected. In the 
event that any of the officers shall fail 
to qualify, in the time prescribed, the 
office shall be deemed vacant. 

These sections and authorities cited 
make a case against David Butler. 
He is guilty of impeachable offenses ; 
he has acted without warrant of the 
Constitution, and you. Senators, by 
your oaths, are called upon to do jus- 
tice to the demands of the people whom 
you represent. 

Mr. MARQUETTE. I shall ask the 
attention of the Senators while I reply 
briefly to the argument just heard on 
the part of the Managers, as well as 
to maintain some propositions of law 
which we think will determine as to 
whether the respondent in this case is 
guilty or not. We maintain that the 
Governor cannot be impeached as 
Governor for acts done as land com- 
missioner :— 

1st. That the Senate sitting as a 
court of impeachment sits in a judicial 
capacity and can exercise no author- 
ity except such as is clearly granted 
it by the Constitution of this State. 

2d. That the words "misdemeanor 
in office" mean a misdemeanor com- 
mitted while performing some of the 
duties that the Constitution requires of 
him, either by express words or by 
necessary implication as Governor— 
acts properly done in his official ca- 
pacity. 

3d. That the extraordinary power 
of impeachment should only be re- 
sorted to to get a person out of office 
when there Is no other remedy. 
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I refer you to Coolie^s Oonstitu- 
tional Limitations, page 115, Sec. 2. 
Toa are not sitting here as a legis- 
lative body, but as a Judicial body. In 
this authority he says : 

^*In deciding this question (as to 
the authority of the Governor) le- 
currence must be had to the con- 
stitution. That furnishes the only 
rule by whichthe Court can be gov- 
erned. That is the charter of the 
Governor's authority. All the pow- 
ers delegated to him by or in ac- 
cordance with that instrument, he is 
entitled to exercise, and no others. 
The constitution is a limitation upon 
the powers of the legislative depart- 
ment of the government, but it is to 
be regarded as a grant of powers to 
Uie other departments. Neither the 
executive nor the Judiciary, therefore, 
can exercise any authority or power 
except such as is clearly granted by 
the constitution." 

That is to the judiciary department 
ment and to the executive, llie 
power you have to impeach is granted 
to you by the constitution. Now, 
then, let us see what is granted by 
our constitution : 

" Art. 2, Sec. 29. The Governor, 
Secretary of State, Auditor, Treas- 
. urer, and Judges of the Supreme and 
District Ck)urts, shall be liable to im- 
peachment for any misdemeanor in 
office; but judgment in sucli cases 
shall extend only to removal from 
office, and disqualification to hold any 
office of honor, trust, or profit, under 
this State ; but the party convicted or 
acquitted shall, nevertheless, be liable 
to indictment, trial and punishment, 
according to law. All other civil 
officers shall be tried for misdemean- 
ors in office in such manner as the 
L<^B^lature may provide.-' 

Now I simply say this, that the 
power of impeachment extends no 
further than to those officers which 
the Constitution enumerates. Now 
right here I will answer an authority 
referred to by a Manager and quoted 
by a Manager inthe Chase case, which 

Ij th« w»y Is not good ^qtboritjr, but 



if it is good under the Constitution of 
the United States it may not be under 
ours, for our Constitution is different. 
The Constitution of the United States 
does not limit impeachment to misde- 
meanors in office as ours does. I 
will read from the brief made up by 
the managers in Johnson's trial, what 
is called the Lawrence brief. He re- 
fers to the Constitution of Massachu- 
setts, and says : 

*'By the Constitution of the State 
of Massachusetts the Senate is to 
hear and determine all impeach- 
ments made by the House of Rep- 
resentatives against any officer or 
officers of the commonwealth for mis- 
conduct and mal-administration in 
office." 

'* On the trial of Judge Prescott, in 
1821, Mr. Blake in defense, referring 
to the words misconduct and maJrcidmin- 
istraiion said : ^ What then are the 
legal import and signification of these 
terms?' We answer,precisely the same 
as of crimes and misdemeanors \ that 
they are in every respect equivalent to 
the more familiar terms that are em- 
ployed by the Constitution of Great 
Britain in its description of impeacha- 
ble offences, subject only to the whole- 
some limitation which in this common- 
wealth confines this extraordinary 
method of trial to the official misde- 
meanors of public functionaries. (Pres- 
cott's trial 117, 118). 

The words of the two constitutions 
are precisely alilce ; they both confine 
it to the official acts of the party. It 
must be an act in reference to some of 
his duties conferred upon him by the . 
constitution. The framers of the con- 
stitution could not have had in view 
the appointing of a land commission- 
er, and hence they could never have 
had in view the idea that a man could 
be impeached as a land commissioner. 
I refer to Sedgwick ''oi\ §tat«tory 
^n^ CoRstltnUonal Law :'^ 
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'*Law8 which restrain natural liber- 
ty, as those which prohibit what is not 
of itself illicit, or which derogate oth- 
erwise from common right, Taws fix- 
ing the punishment of crimes and 
offenses, or penalties in matters of a 
civil nature which prescribe formali- 
ties that seem severe, those which per- 
mit parents to disinherit children, and 
others of a similar character, ought to 
be so interpreted as not to extend 
their provisions to cases which they 
do not embrace ; and, on the contrary, 
they should receive all practical miti- 
gation of equity and humanity. Sec. 
15, p. 285. 

**Let the weak have the benefit of a 
doubt, without defeating the general 
object of a law. Let mercy prevail, 
if there is a real doubt. Sec. 14, p. 
287. 

*^The weak (hence the individual ar- 
raigned by the State) ought to have 
the benefit of doubt; doubt ought to 
be construed in mercy, not in severity. 
A law may be rendered milder, but 
not more severe. Sec. 18, p. 289. 

*'And the general rule has been fre- 
quently declared in this country. So 
in New York, it has been said that pe- 
nal statutes, in declaring what acts 
shall constitute an offense, and in pre- 
scribing the punishment to be inflicted, 
are certainly to be construed rigor- 
ously. So, in Massachusetts also, 
penal statutes must be construed 
strictly according to the intention of 
the Legislature as discovered by the 
import of the words, and when not 
remedial are not to be extended by 
equitable principles." pp. 325 and 
326. 

In other words, the Constitution of 
this State says : A Governor may be 
impeached for oflSclal acts or for mis- 
demeanor in office. All the power 
you have is given you by that Consti- 
tution. What did they mean? You 
cannot extend it further than the 
framei-s meant. Did they mean for 
some act as Land Commissioner, or 
some duty hereafter imposed, that he 
could be impeached? They would be 
extending it beyond the meaning of 
those who framed it, which is never 
allowed where rights of any kind ar^ 



to be taken. The statue is to be consid- 
ered strictly where rights are given, 
liberally." The weak (hence the indi- 
vidual arraigned by the State), ought - 
to have the benefit of doubt; doubt 
ought to be construed in mercy ; not in 
severity; a law may be rendered 
milder, but not more severe." Where 
a man is arraigned, as this man is ar- 
raigned, you have a right to say it 
shall be. And it says in all cases of 
this kind you have a right to unfold 
the white flag of Mercy. The consti- 
tution says he may be impeached as 
Governor for acts as Governor. What 
acts? Acts imposed upon him by the 
Constitution. That is the misde- 
meanors in office. Whatever act he 
does as Governor he can be impeached 
for. Here is an act that says '^e 
Governor, Auditor and Secretary of 
the State are hereby appointed Com-, 
missioners.'' There is no one ia 
this Senate who will say the stak-« 
ing ofi" of a town is an official act, 
and that anything committed would 
be a misdemeanor in office or 
offense as far as the Governor ia 
concerned. It Is not made so by 
the Constitution ; cannot be made sa 
by the law, and it is not so made by 
the law. It is true, to get around this 
difficulty, they did make the Governor 
a Commissioner. He gets scarce any 
pay ; not by no means what he ought 
to get ; and in order that he might get 
more thej%make him Land Commis- 
sioner as well as Governor. But 
when he, acts here as Commissioner, 
he acts as Commissioner and not Gov- 
ernor. The offices are distinct unless 
this Legislature, in enacting this law, 
violated the constitution. Why? Be- 
cause that constitution limits the sal- 
ary to $1,000. But the appointing^ 
him Land Commissioner gives him 
another salary. And they cannot do 
a thing indirectly which they cannot 
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do directly. Now, the differenoo be- 
tween those officers is so marked that 
they cannot be considered as one ; one 
is elected by the people, the other is 
appointed by the liC^slature ; one has 
its ori^n in the constitution, the other 
by legrlslative acts ; one by the law is 
forced to give bonds, the other is not ; 
one is for a limited term, the other is 
not. The Legislature can give the 
office of Land Commissioner to any 
one, and that person would have the 
same bond to give ; would have the 
same oath to take ; wpuld have the 
same duties to perform; would be 
liable just the same as the Governor. 
As to the third party, he would be 
liable only under the provision of the 
constitution, which says ^^all other 
civil officers shall be tried for mis- 
demeanor in office in snch manner as 
the Legislature may provide." 

Mr. ESTABROOK. If the Legisla- 
ture enacts a law under that last 
clause, to impeach the Commissioner, 
and he is impeached, who would be 
removed ? 

Mr. :&IARQUETTE. I don't thmk 
the Legislature can make a law to im- 
peach him, but if they did, under that 
clause, they could impeach only the 
Land Commissioner, and not the 
Governor. 

Mr. ESTABROOK. Suppose you 
try him— the Commissioner— and im- 
peach him, who do you remove? 

Mr. MARQUETTE. Why, you re- 
move the Commissioner and not the 
Governor. Under that clause in the 
constitution, you cannot touch the 
Governor, or touch him in his office. 
The Legislature has the right to cut 
off the head of David Butler as Com- 
missioner, in one moment, but they 
could not touch him under this law 
otherwise than by impeachment. The 
powers are distinct. Now then, if 
tbe office of commissioner was in the 



hands of another party to-day, you 
could not impeach him. There would 
be no power that could impeach him. 
You would have to go under the oth- 
er clause of the constitution, and pun- 
ish him as the Legislature would say. 
Because, in another part of this con" 
stitution it says, "except in cases of 
impeachment, the party shall always 
be entitled to a trial by jury," and 
hence. If you make any other law t*) 
punish a Commissioner, it must be by 
a trial by jury. The law would be 
unconstitutional if it did not. Any 
other law, then, than that which would 
give him a trial by jury, would be 
unconstitutional and void. In this 
question as to who shall be impeached, 
it simply tells you who shall not be 
impeached. It simply says that other 
officers shall not be tried any other 
way except by jury. Now what fix 
does that leave you in? Why simply 
that David Butler has not the 
same right that other men have* 
Because David Butler has been honor- 
ed by the people, you mean to deprive 
him of the privilege you allow other 
men ; that is, the right to be tried by a 
jury of his peers. You have here an 
illustration of that well known princi- 
ple, that you can do indirectly what 
you cannot do directly. I cannot see 
why, when we made our Constitution, 
we put the salary of the Governor at 
so low a sum that he could not live 
on it. Then to give . him enough to 
live upon, we eke out his salary by 
making him Land Commissioner, 
and then take from him rights we 
would give any other man as land 
commissioner. Now, for instance, it 
Is frequent, where offices are joined 
together, for one person to hold both 
offices. In our county the same per- 
son holds the office of Register of 
Deeds and Clerk of the District Court. 
The duties and responsibilities of the 
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two offices are the same as though 
they were not johied. When the clerk 
acts as Clerk of the District Ck)urt, his 
acts are the same as any other. When 
he acts as Register of Deeds, his acts 
are the same as those of any other 
person filling that position— his duties 
are precisely the same, no more, no 
less. So here you cannot escape it. 
When Dayid Butler acts as land com- 
missioner, his acts are the same as any 
other man In that position. He has 
given precisely the same honds, and 
where another man cannot he impeach- 
ed for certahi acts here, he ought not 
to he. The great object of impeach- 
ment is to get a man out of office, 
when it cannot be accomplished in any 
other way ; but my friend, one of the 
Managers, has stated that the great 
object is \jQpunWk, a man. A certain 
great writer has said ^^the time will 
soon come when laws will be passed 
simply for protection— not for punish- 
ment.*' I am not here to endorse that 
proposition in full, bnt I am here to 
prevent a man being punished twice 
for the same crime. I read from page 
124 of Johnson's trial: 

^^It is absurd to say that impeach- 
ment is here a mode of procedure for 
tht punUhment of crimen when the con- 
stitution declares its object to be re- 
moval from and disqualification to hold 
office^ and that 'the party convicted 
shall nevertheless be liable and subject 
to indictment, trial, judgment and 
punishment according to law,' for his 
^ crimes,^ " 

I will read again from the same 
brief, a quotation from Curtis' history 
of the constitution. He says : 

' 'Although an impeachment may in- 
volve an inquiry, whether a crime 
against any positive law has been com- 
mitted, yet U is rot necessarily a trial for 
crime^ nor is there any necessity, in 
the case of crimes committed by pub- 
lic officers, for the institution of any 
special proceeding for the infliction of 
tbe punishment presonl^ed by the 




laws, since they, like all other per- 
sons, are amenable to the ordinary ju- 
risdiction of the courts of justice, ia 
respect of offenses against positive 
law. The purposes of an impeachment 
lie wholly beyond the pencUties of the 
statute or the customary law. The object 
of the proceeding is to ascertain whether 
cause exists for removing a public officer 
from offlceJ*^ 

Its object is for the removal from 
office. The idea is an erroneous one, 
where there is some shorter way to 
get a man out of office, to go to the 
uncertain one of impeachment. I have 
already shown, that where you can 
confer the office of land commissioner, 
you can also take it away. Why? I 
ask. Because there is a better and a 
speedier remedy. If, as Commissioner, 
the respondent has committed an im- 
peachable offense, the law can be 
brought into use and justice meted 
out. As my learned fHend repeated 
in his argument, Impeaehment was an 
Invention at a time when officers were 
created by the crown to hold for life, 
and It was the only way derelict offi- 
cials could be reached. Riiwle, on 
the constitution, lays down the same 
proposition. Whatever the respond- 
ent has done as land commissioner is, 
I affirm, entirely separate and distinct 
from what he has done as Governor, 
and if the charges are good and true, 
he can be reached in a moment. The 
argument of counsel on the other side 
partakes more of the nature of a de- 
mand for punishment than of one for 
justice or mercy. The eloquent Sum- 
ner and Thad. Stevens, In the Andrew 
Johnson trial, did not demand but 
rather denied the principle of Impeach- 
ment as reaching to punishment or 
confiscation of property. It Is, Sena- 
tors, no part of the history of America 
that Impeachment and conviction 
should be followed by severe punish- 
ment, disqualifications, and confisca- 
ti<m« of property. It \^ noe^l^si tQ 
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argue that tbe offices of Governor and 
Land Commissioner are separate and 
distinct offices. Nor is there anj con- 
stitutional or legislative prohibition to 
his holding both offices. Why, when 
I first came to Nebraslca in the county 
in which I now reside, one man by the 
name of Joe Brown (well Icnown to 
Gen. Estabrook) held all the county 
offices. I will not say how well he 
filled them, but he drew the pay and 
emoluments. And yet when we pre- 
sent and argue this point from num- 
berless precedents, that the respond- 
ent is not to be held before this court 
for acts committed as Commissioner, 
we are charged by gentlemen of the 
other side of being sticklers for tech- 
nicalities. If it be constitutional, as 
we maintain, we can bear whatever of 
odium attaches to such technicality. 
I am here to defend the constitution 
though it be decried as a technicality. 
Nor is this the first time in the history 
of this country where the constitution 
has been held up as a shield to protect 
tbe innocent. When secession raised 
its hydra head in the Senate of the 
United States, the great Daniel Web- 
ster held up the constitution as a 
shield to the rights of all. 

1 think, Mr. President, that I have 
successfully established the proposi- 
tions that we set out to prove. One 
other word in reply to the Manager 
(DOOK) who has Just spoken. I was 
present in the House of Representa> 
lives when the Governor sent in bis 
message. There may have been lan- 
guage in that message which I would 
not have used, but I am confident that 
at the time the Governor used no pro^ 
liane language in reference to the con* 
duct of the House. It was said that 
tbe report submitted by a committee 
of the House was a ^* whitewashing" 
report. If it was, the people, by their 
votes last fall, endorsed it. '* We may 



perceive," says Rawle p. 208, " in this 
scheme a usefUl mode of removing 
from office him who is unworthy to 
fill it in cases where the people, and 
sometimes the President himself, 
would be unable to accomplish the ob- 
ject." Now if that law is worth any- 
thing it is worth this, that where tbe 
people can accomplish it,impeachment 
is not to be resorted to. If it is a fact 
that this Legislature can go back and 
reverse tbe Judgment of the people, 
why then the sooner we know it the 
better. In the Constitutional Conven- 
tion when the subject of impeachment 
was before it. Governor Morris said. 
*'He can do no criminal act without 
coadjutors who may be punished. In 
case he should be re-elected, that will 
be a sufficient proof of his innocence." 
Now, sir, they all seem to acquisce in 
that view^that when he was re-elected 
that was proof of his innocence. And 
I undertake to say that the authority 
of those men is the best we can get on 
the constitution. They were fresu 
from the revolution. Ho said,in speak- 
ing of impeachment, that the re-elec- 
tion by the people was a decision of 
the question. It is simply saying, as 
my friend has pointedly said, that the 
people are the highest power from 
which there is no appeal. And when 
they say Governor Butler shall be 
their Governor, you cannot go back of 
that decision. You may think he is not 
worthy but they say he is worthy. 
That, gentleman, is the question and in 
the end there must be some one to de- 
cide it. 

In this case it has been decided by 
the people, and when they decide it, 
from them there is no appeal. I have 
another authority on this, and It is 
from the State of Ohio. It appears 
that every State, I believe some day 
or other, has had a fever for impeach- 
ment. Arkansas went into*It last year 
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urged on by some one ready and de- 
sirous to ml the vacant office that 
would be made if the movement was 
Buccessful, but she gave it up. I don't 
Bay this is the case here, but, sirs, I 
expect if you knew all the whisper- 
ings that have sounded through these 
corridors and secret chambers where 
offices are bought and sold> you might 
gather a little of the animus that has 
brought on this trial of impeachment. 
The whole matter], see reported in 
the Western Law Monthly, volume 5 
page 3, June 1863. 

''The first session of the Supreme 
Court (of Ohio,) under the constitu- 
tion was held at Warren, Trumbull 
County, on the first Tuesday of June 
1803. The State was divided into three 
circuits. The Third circuit of the 
State was composed of the counties of 
Washington, Belmont, Jefibrson, Co- 
lumbia and Trumbull. At this session 
of the legislature Mr. Pease was ap- 
pointed President Judge of the Third 
circuit in April 1803, and though 
nearly twenty-seven years old, he was 
very youthful in appearance. He 
held the office until March 4 1810, 
when he sent his resignation to Grovei^ 
nor Huntington. During his term of 
service upon the bench many inter- 
esting questions were presented for 
decision, and among these the consti- 
tutionality of some portion of the act 
of 1805, defining the duties of justices 
of the peace ; and he decided that so 
much of the fifth section as gave jus- 
tices of the peace jurisdiction exceed- 
ing 320, and so much of the twenty- 
ninth section as prevented plaintlfis 
from recovering costs In actions com- 
menced by original writs in the Court 
of Common Pleas, for sums between 
$20 and $50, \^ ere repugnant to the con- 
stitution of the United States and of 
the State of Ohio, and therefore null 
and void." 

The clamor and abuse to which this 
decision gave rise was not In tlie least 
mitigated or diminished by the circum- 
stance that it was concurred in by a 
majority of the judges of the Supreme 
Court, Messrs. Huntington and Todd. 
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At the session of the legislature of 
1807-8 steps were taken to impeach 
him and the judges of the Supreme 
Court who concurred with him ; but 
the resolutions introduced in the HftMe 
were not acted upon during the 9i^ 
sion. But the scheme was not aban- 
doned. At an early day of the next 
session, and with almost indecent 
haste, a committee was appointed to 
inquire into the conduct of the offend- 
ing judges, and with leave to exhibit 
articles of impeachment or report 
otlierwlse as the facts might jus- 
tify. The committee without delay re- 
ported articles of impeachment against 
Messrs. Pease and Todd, but not 
against Huntington. Now, gentle- 
men of the Senate, I am going to ask 
you why they did not report articles of 
impeachment against Huntington ? I 
will tell you. "But not against Hunt- 
ington, who In the meantime had been 
elected Governor of the State." That 
is to say the people in the mean time 
had decided the question as to^Hunting' 
ton. The articles of impeachment were 
preferred by the House of Represerf- 
tatlves on the 23d day of December 
1808. He was summoned at once to 
appear before the senate as a High 
Court of impeachment, and he 
promptly obeyed the summons. The 
Manager ofs the prosecution on the 
part of the House, was Thomas Mor- 
ris, afterwards Senator in Congress 
from Ohio, Joseph Sharp, James Prit- 
chard, Samuel Merritt, and Othneil 
Tooker. Several days were consumed, 
but the trial resulted in the acquittal 
of the Respondent. In a sketch of Hon. 
George Todd August number same vol- 
ume, we learn that at the session of the 
Legislature of 18 08-'9, he was impeach- 
ed for concurring in decisions made by 
Judge Pease, in the counties of Trum- 
bull and Jefferson. That certain pro- 
visions of the act of the Legislature 
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passed in 1805, defining the duties 
of Jasdces of the Peace, were 
in conflict with the constitution of the 
United States and of the State of Ohio, 
and therefore void. And ftirther: 

^*These decisions of the Courts of 
Common Pleas and of the Supreme 
Court, it was insisted were not only 
an assault upon the wisdom and dig^ 
nity, but also upon the supremacy of 
the Legislature which passed the act 
in question. This could not be en- 
dared ; and the popular fury against 
the Judges rose to a very high pitch, 
and the Senator from the county of 
Trumbull, in the Legislature at that 
time, Calvin Cone, Esq. took no pains to 
soothe the ofi'ended dignity of the mem- 
bers of that body, or their sympathis- 
ing constituents, but pressed a con- 
trary line of conduct. The Judges 
must be brought to justice, he insisted 
vehemently, and be punished, so that 
others might be terrified by the exam- 
ple, and deterred fiom committing 
similar offenses in the future. The 
charges against Mr. Todd were sub- 
stantially the same as those against 
Mr. Pease. Mr. Todd was first tried 
and acquitted. The Managers of the 
impeachment, as well as the result, 
were the same in both cases.*' 

This is the cry here ; clamor must 
be brought to terrify or force a con- 
viction. Todd was first tried and ac- 
quitted, and so it will be here; out- 
side clamor can convict no one. I 
think I can state in that case, the Leg- 
islature of Ohio, following the rule 
laid down by the United States Consti- 
tational Convention, released Hunt- 
in£^on from prosecution on the 
^ound that the people, a higher 
court, had passed upon his case and 
declared him innocent. And, gentle- 
men, the state of Ohio speaks to you 
and says that here, as there, the will 
of the people shall be the law of the 
hind. Vox Populi vox Dei—the voice 
of the people is the voice of God. I 
know these Managers claim to speak 
fbr the people ; they claim there is a 
clamor fbr conviction. On the other 



hand, I speak for the people, who 
calmly and silently went to the polls, 
after fUll canvas of very nearly all 
the charges brought against him, and 
elected him Governor of this State. 
And ask you to stand by and declare 
again that the will of the people shall 
be the law of the land. 

Senator TUCKER. Mr. President. 
I now move that this Court adjourn. 

The President put the motion, and 
the Court adjourned till ten o'clock to- 
morrow morning. 



Tblrd IHtjr'^ Proce«dinfl^« 

Thursday, March 16, 1871. 

The Senate as a Court of Impeach- 
ment met at 10 o'clock, A. M. 

The PRESIDENT. Before the 
counsel for the prosecution proceeds 
with his argument, I would state that 
It has been suggested that the official 
reporters be sworn, and I do not know 
but that it is right they should be. 

Thereupon Messrs. J. W. Howard, 
John T. Bell, John Hall and Dan. 
Brown were duly qualified as official 
reporters pending the trial of the Im- 
peachment of David Butler. Governor. 

Mr. ESTABROOK. Mr. President 
and Gentlemen— I believe a portion of 
you are farmers, and as farmers you 
become harvesters, and after doing a 
portion of the harvest you gather In, 
and after doing a portion of the 
threshing you garner It. Perhaps It 
would be well for us to look around 
and see where we stand. This case 
has taken a very extraordinary turn. 
It assumes a more furious position 
than any Impeachment trial ever re- 
corded In the annals of impeachment. 
There are a number of questions which 
have been submitted, and all except 
one, are different from any that were 
ever exhibited before in a Court of this 
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character. They have taken the posi- 
tion, however, of one question before 
this Court, and are to be considered 
by them and reported upon as one 
proposition. Now, it seems to me, 
that ali these questions, if they be de- 
termined one way or the other, may 
be said to determme the whole case. 
Perhaps not. It is not very easy to 
say exactly to what extent they will 
go, and where they will stop. It is 
clear that a portion of them run the 
entire length of all the articles 
of impeachment. Now, in order 
to get a view of the^ position 
we occupy, let us take a 
little historical view of the transaction. 
You will recollect the very extraordi- 
nary remark made by the Honorable 
Judge Briggs in his speech yesterday, 
that there was no remedy,— whatever 
may be the evils and the wrongs that 
the body politic are now suffering in 
consequence of the misdemeanors or 
the malfeasance in office upon the 
part of the individual who occupies 
the position of respondent ; that there 
wasx according to his theory, positive- 
ly no remedy for this people, until the 
years should again roll away, and the 
matter come before them again at the 
polls. It must be clear to every indi- 
vidual that this power which has been 
inserted in the Constitution of our 
State is clearly one entirely useless, 
superogatory, and of no effect. If it 
be true, as the gentleman says, that 
there is no possible relief— no possible 
means of escape— by which the people 
can rid themselves of an individual 
who, having succeeded in covering up 
his tracks to the end of one official 
term, now throws off his guise and de- 
clares himself to be the criminal the 
people have suspected him of being; 
if this be true, it is a matter for seri- 
ous contemplation and consideration 
upon the part of this Senate. But, 



gentlemen, let me assure you that it 
Is not the law, as I will endeavor to 
show you. Let us see as to what par- 
ticular . circumstances these rumors 
applied, and let me suggest that it is 
proper to keep the whole field within 
the range of our view during the en- 
tire consideration of this subject. And 
what is covered by it? It will be rec- 
ollected that some year and a half ago 
there were vague whisperings in and 
around this State that there was some- 
thing peculiar about the five per cent- 
fund ; and that there was sometbincr 
peculiar about the way the money waff 
being expended in building beautlftil 
mansions at the city of Lincoln. There 
was something wrong suspected. It 
was breathed by certain' individuals, 
who had some object In view in mis- 
representing, or who were political 
partlzans^and bent uponbreaklng down 
the administration the people had put 
In power. But a convention was called 
by special proclamation of the Gov- 
ernor ; called to consider certain wants 
and matters that were inserted in ac^ 
cordance with the Constitution. It 
took upon itself the power and pre- 
rogative of considering these vague 
rumors, that found credence through 
the length and breadth of Nebraska. 
It was said, upon the part of the ene- 
mies of Gov. Butler, at the special 
session, that he dared not call such a 
session for fear of something. But, 
nevertheless, he called the sesslon,and 
though It was not legitimate at all, 
this matter passed under review, and 
a part of it is made a record of his^ 
tory, and the balance throutrh the 
newspapers. Such a movement met 
the determined opposition of the Exe- 
cutive of tills State, and he went so 
far as to use the expression used by 
an honorable gentleman yesterday, 
that he would prorogue the Institu- 
tion, using a profane word, -which I 
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will not repeat— usiDjt that very kingly 
term ^*prorogae." He became, as it 
were, an autocrat. But I need not 
dwell in detail upon it for the purpose 
of this argument It is sufficient to 
say that it underwent some sort of in- 
Testigation, and no man on the com- 
mittee dare stand up and say 
Ids record was as it should be. 
No man dare assert he was not violat- 
ing the first article of the Constitution. 
I think it was statec^ by Judge Briggs, 
yesterday, there were occasions where 
it is proper to violate laws. That 
there are times when sworn officers 
are at liberty to violate laws they have 
solemnly pledged themselves to en- 
force and abide by. Well, it is suffi- 
cient for me to say that the first en- 
dorsement, of tbie acts of the GU)vern- 
or, was made by the Legislature in 
their action at the time referred to. 
It was claimed by Mr. Marquette, yes- 
terday, that there was such endorse- 
ment. That there is endorsement, no 
one denies. Time passed along up to 
the time of the last election ; as this 
time was also referred toby my friend, 
the learned counsel, at that time it 
was claimed by the newspapers, that 
Governor Butler had taken $17,000 of 
the school fund and put in that ele- 
gant chateau on the hill yonder, and 
that be had given no security for it ; 
and it was also stated then that there 
was no real authority for this,— no law 
authorizing him even to touch it. The 
Governor was only authorized to 
make arrangements with the authori- 
ties at Washington to secure this mon- 
ey. It is well known what wa« the re- 
sult of this matter finally. David 
Botler borrowed this money ; borrow- 
ed it of whom? Of David Butler I Da- 
vid Butler borrowed it of David But- 
ler, and upon what security? It was 
loaned by David Butler to David But- 
ler upon ftttch security as David But- 



ler chose to give. And it is said that 
the people again endorsed this action. 
Immediately upon hearing this state- 
ment made by the learned counse- 
yesterday, I retired to my room and 
read "Chitty on Notes," in order to 
see about what liability this court will 
assume if it chooses to become the 
third endorser of this transaction. 
But, gentlemen, I will not indulge in 
this sort of general review, for we are 
somewhat limited with regard to time. 
I simply desire to bring the history of 
the matter up to the present time. 
Now a word with regard to the author- 
ity for loaning this $17,000. When the 
inquiry is made as to where the money 
is placed, or what has become of the 
security of this fhnd, he answers to 
the Legislators, "I put it into the State 
Bank ;" and he does this in a very 
lolly manner. A co-ordinate branch 
of the State government is asked by 
another branch of the government for 
certain information, and it is answered 
by a falsehood. And the Governor 
goes about throughout the State mak- 
ing this false representation, previous 
to the election last fall. 

Mr. REDICK. I rise to a point of 
order, Mr. President. I wish the gen- 
tleman to stick to the laws and show 
what he expects to prove, I am not 
able to answer the law advanced by 
the gentleman, and a stump speech 
also, in a speech of forty-six minutes. 

The PRESIDENT. The issue be- 
fore the Court is on the exceptions 
raised by the respondent, and counsel 
will confine themselves to the excep- 
tions. 

Mr. ESTABROOK. Then I will 
confine myself to this matter of the 
"white washed" report which was 
handed in by the Investigating Com- 
mittee. But I was going to call the 
attention of the honorable Senate to 
the fact that so much has been mouth- 
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ed about this 916,881.26 (giving the 
exact amount), that even the women 
and children have come to look at it 
as a sort of matter-of-course, a sort of 
dead duck. I would not wonder if, 
when it gets the endorsement of this 
body, it will be as the poet says : 

'*Yice is a monster of hideous meln : 
To be hated needs only to be seen. 
Bat often seen ; ftunillar with its fhce ; 
We first endure, then pfty, then embrace.^ 

And we have reached the embrac- 
ing period, oi nearly so. It will be 
when this body shall say that no crime 
has been committed. Let me say as 
an introduction to the law I am about 
to quote : There is enough in this case 
to make at least six of the ordinary 
old-fashioned impeachment trials. It 
will not be very strange if in the trial 
of a case of impeachment, the author- 
ities are not found abundant upon any 
proposition that may arise, and for 
the reason, that in the Senate of the 
United States there have been no less 
than six impeachment trials altogeth- 
er, and no less a number In the differ- 
ent States. Before we introduce our 
authorities it is well to inquire where 
we need to separate, and on what 
points we agree. We agree that by 
the English Common Law there was 
the power to try offenders by impeach- 
ment outside of the office, and espe- 
cially to try them while in office. I 
think we need not go across the wa- 
ters for authority. I think there is 
plenty of authority under the common 
law in our own States, for inquiring 
not only into the offenses of the term 
of the trial, but also in a former term ; 
and further, that there is abundant 
authority to warrant a trial after the 
person has retired from office, when 
he is a private citizen. If you will ex- 
amine all the rejports from the time of 
the first inauguration of this kind of 
trial down to the time these articles 



were passed upon by the House, there 
is but one rule, and that Is that these 
offenses having been committed when 
in office, that take him where you may 
find him, he is liable to be impeached 
at any time, whether In or out of 
office. It has been claimed that the 
Constitution of the United States is 
different from our Constitution on this 
question. But I will endeavor to show 
that It is precisely the same. And 
let me state here that in the 
different trials had, it is held that 
under the same law any individual 
can be impeached. Section 6 reads r 

^^The Senate shall have the sole 
power to try all impeachments. When 
sitting for that purpose, they shall be 
on oath or affirmation. When the 
President of the United States is tried^ 
the Chief Justice shall preside; and 
no person shall be convicted without 
the concurrence of two-thirds of the 
members present." 

Then comes section 7 : 

^ ^Judgment, In cases of Impeach- 
ment, snail not extend farther than 
removal from office, and disqualifica- 
tion to hold and enjoy any office of 
honor, trust, or profit, under the 
United States ; but the party convicted 
shall, nevertheless, be liable and sub- 
ject to indictment, trial, judgment and 
punishment, according to law." 

I will read the Constitution of the 
United States, In order that you may 
better understand the authorities that 
were presented yesterday, and show 
how it is that there should be some 
doubt expressed by Judge Story in 
his commentaries, as to whether a 
party in office at the time could be 
impeached. Section 4, article 2, of 
the Constitution says : 

**The President, Vice Presldent,and 
all civil officers of the United States^ 
ishall be removed from office, on iin-* 
peachment for, and conviction of^ 
treason, bribery, or other high crimes 
and misdemeanors." 

That word ''shall" has been the 
stumbling block; and without it no 
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commentator would, for an instant, 
say that there was no instance where 
a person committed a crime in or out 
of oflSice, any more than a State would 
in rec^ard to one of its officers. I will 
show you the parallel runs side by 
- Bide all the way: 

"The President, Vice President,and 
all other civil officers of the United 
States shall be removed." 

Now you will see the difference be- 
tween that and our own. Our Consti- 
tution reads thus : 

"Sec. 28. The House of Represen- 
tatives shall have the sole power of 
impeachment, but a majority of the 
members elected must concur therein. 
Impeachment stiall be tried by the 
Senate, and the Senators, when sittinjif 
for that purpose, shall be upon oath 
or affirmation to do justice according: 
to law and evidence. No person sball 
be convicted without the concurrence 
of two-thirds of the Senators." 

This is almost precisely lilce the first 
section of the first clause in the Con- 
stitution of the United States. Then 
comes section 29. 

"The Governor, Secretary of State, 
Auditor, Treasurer, and Judges of the 
Supreme and District Courts, sball be 
liable to impeachment for any misde- 
meanor in office; but judgment in 
such cases shall extend only to re- 
moval from office, and disqualification 
to hold any office of honor, trust, or 
profit under this State ; but the party 
convict^ or acquitted, shall, never- 
Uieless, be liable to indictment, trial 
and punishment, according to law. 
All other civil officers shall be tried 
for misdemeanors in office in such 
manner as the Legislature may pro- 
vide." 

How? What, gentlemen, about 
that? Shall these be impeached? No. 
That is not the language. The lan- 
guage is that these "shall be liable to 
impeachment" for misdemeanors of 
their office. I admit that the differ- 
ence would not be material. It would 
not change it materially, but then 
more itccur»tely in accordance with 



the intention here, that is to say that 
an individual who holds any one of 
these responsible offices may, while 
holding them, incur the liability to be 
impeached ; and this is in accordance 
with the true intent and spirit of the 
provision of the Constitution, that if a 
man shall demean himself as to gain 
the approbation of the people on the 
one hand, he would gain the plaudit 
"well done good and faithful ser- 
vant;" and on the other hand if he 
was guilty of misdemeanors in office 
he shall have hanging over him the 
sword of justice, saying to him "if you 
dare to depart one hair^s breadth from 
the Constitution you shall be liable to 
be impeached." 

"The Governor, Secretary of State, 
Auditor, Treasurer, and Judges of the 
Supreme and District Courts shall be 
liable to impeachment for any misde- 
meanor in office ; but judgment in such 
cases shall extend only — " 

Here is another thing, and Judge 
Briggs did not dwell upon it as I sup- 
posed he would. And then the Judge 
quotes Story upon the Constitution, 
That is not so ; it is simply a limitation 
of your power. And within that lim- ^ 
itation your power is absolute and 
supreme, as it were, over the common 
law. And within that limit you can 
do anything you please. Judge Briggs 
said, in response to that proposition in 
the paper, that it could not be 
done. Lask him if he will drop down 
off his stilus and tell me the provision 
violated ; whether it extended beyond 
removal and disqualification, and if it 
did not, what was the matter with it? 
I undertake to say you can do Just 
what you please within the limit. You 
may say disqualification or removal 
or vice versa. It is so settled distinctly 
by abundance of authorities. I wish 
to call your attention to one proposi- 
tion, and that is, that it is a criminal 
offense. To be sure, the punishment 
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is not of the same nature as that in- 
flicted upon criminals of ordinary 
character, yet it is surely a punish- 
ment,— a punishment that is as surely 
inflicted. I quote from section 12 of 
our Constitution : 

*'The GoTemor shall have power, 
after conviction, to j^rant reprieves, 
commutations and pardons, for all 
crimes and offenses, except treason 
and cases of Impeachment, upon such 
conditions as he may think proper/* 

Again, in section 8, we flnd that 

''No person shall be held to answer 

for a criminal offense unless on the 

presentment or indictment of a grand 

Jury, except in cases of impeachment/' 

So I show you authority to prove 
that this is not only a crime, hut that 
it is to be treated in the manner we 
treat other crimes ; to he punished as 
other crimes are to be punished. If 
this be so, I ask what is the difference 
between a trial before this tribunal 
and other tribunals. In our general 
laws we flnd the following with re- 
gard to the punishment of Judsres of 
election for malfeasance in office. I 
quote from page 108 : 
Sec. 44.— Any judge of the eleo- 
' tion who shall, after the opening of 
the polls, put a ballot or ticket Into 
the oallot-Dox, except his own, or 
such as may be received in the regular 
discharge of his duty, shall, on con- 
viction thereof, be Imprisoned In the 
penitentiary not less than two years 
nor more than five years. 

I read from the laws of 1869, page 
207, section 76 : 

"If any Countv Treasurer shall wil- 
fhlly and negligently fail to settle 
with the State Treasurer at the time 
and In the manner above prescribed 
by law, he shall forfeit to the use of 
the State the sum of $500, which sum 
may be recovered of him or his sure- 
ties, on suit brought by the State 
Treasurer In any court of this State, 
having Jurisdiction; or, in case of 
failure of the State Treasurer to bring 
such suit, then any citizen of the State 
may bring the same." 



Now, for the benefit of the honorar 
ble gentlemen on the part of the re- 
spondent, I read from page 214, sec- 
tion 103 of the same laws : 

''If any County Treasurer or otiber 
officer or person charged with the col- 
lection, receipt, safe keeping, transfer, 
or disbursement of the public money, 
or any part thereof bclongiiig to the 
State, or any county, precinct, dis- 
trict, city, town or school district, in 
this State, shall convert to his own 
use, or to the use of any other person 
or persons, body corporate, associa- 
tion, or party whatever ; or shall use 
by way of investment in any kind 
of security, stocks, loan,' property, 
land or merchandise, or in any other 
manner or form whatever; or shall 
loan, with or without interest, to any 
company, corporation, association or 
individual, any portion of the public 
money or other funds, property, 
bonds, securities, assets or ef- 
fects of any kind received, col- 
lected or held by him for safe keep- 
ing,transfer or disbur8ement,or in any 
other way or manner, or for any other 
purpose ; or. If any person shall advise, 
aid. or in any maner participate in 
such act, everv sucli act shall be 
deemed and held In the law to be an 
embezzlement of so much of said 
monies, or other property as aforesaid, 
as shall be thus converted, used, in- 
vested, loaned, deposited or paid out 
as aforesaid, which is hereby declared 
to be a high crime and misdemeanor, 
and upon prosecution, trial by indicts 
ment, and conviction thereof, before 
any court of competent Jurisdiction in 
this State, such County Treasurer or 
other officer or person shall be sen- 
tenced to Imprisonment in the peniten- 
tiary, and kept at hard labor for a 
term of not less than one year, nor 
more than twenty-one vears, accord- 
ing to the magnitude of the embezzle- 
ment, and also to pay a fine equal to 
double the amount of money or other 
property so embezzled as aforesaid, 
which fine shall operate as a Judg- 
ment at law on all the estate of the 
party so convicted and sentenced, and 
shall be enforced by execution or oth- 
er process, for the use only of the 
party or parties whose money or other 
funds, property, bonds or securities, 
assetts or effects of any kind as a(bre« 
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said, have been so embezzled ; and in 
all cases, such fines, so operating as a 
judgment, shall only be released, or 
entered as satisfied by the party or 
parties in interest, as aforesaid. '' 

Now suppose that the Governor of 
this State, wi^o is charged here with 
having taken a portion of the school 
money, that portion which by our laws 
belong to the school fund, coming 
from the 6 per cent, due us from the 
sale of lands within this State, was 
now before the ordinary criminal 
tribunals for the offense provided for 
in the section Just read, and it should 
be claimed in his defense that the em* 
bezzlement was performed while in a 
former term, then, could not the same 
defense be set up, as well in a case of 
indictments as ie a case of im- 
peachment? But I have said 
enough on that point to show yon the 
complete parallel between the two. 
Now let us see a little about this stum- 
bling block that the Judge lays in our 
path. He tells you that it is an able 
aathority, and we know it is so be- 
cause Judge Story is good authority. 
I read from Story's commentaries on 
the Constitution, Vol; 2. It begins at 
Section 799. The Judge did not ask us 
to go back so far as that, but we will 
see what Story says. 

''Another inquiry, growing out of 
this subject, is, whether, under the 
Constitution, any acts are impeach- 
able, except such as are committed 
under color of office." 

That is the first question, and his 
reason, I will show directly, applies 
to that other branch, because he goes 
on to state that the individual while 
he is in office may commit ofienses 
that are not exactly connected with 
that office, but which are unbecoming 
in a person holding such office; of- 
fenses, such as gross drunkeness, are 
fmpeaohable. He adds : 



"And whether the party can be im- 
peached therefor, after he has ceased 
to hold office." 

That comes right to the point, I 
take it. Anii now, then, what does he 
say further. 

"A learned commentator seems to 
have taken it for granted, that the 
liability to impeachment extends to 
all, who have been, as well as to all 
who are in public office." 

Story took the question kind of by 
instinct. If he could have attended 
this trial, he would have no doubt re- 
vised his commentaries on the Consti^ 
tution. He had not studied Bedick 
and Briggs on the Constitution. In 
section 800 he says : 

"It does not appear that either of 
these points has been judicially settled 
by the Court having, properly, cogni- 
zance of them. And in the case of Wil- 
liam Blount, the plea of the defendant 
expressly put both of them as excep- 
tions to the jurisdiction, alleging that 
at the time of the impeachment, he, 
Blount, was not a Senator, (though he 
was at the time of the charges laid 
against him,) and that he was not by 
the articles of impeachment, charged 
with having committed any crime, or 
misdemeanor, in the execution of any 
civil office held under the United 
States, nor with any malconduct in a 
civil office." 

Now then in section 801 : 

"If then there must be a judgment 
of removal from office, it wouljl seem 
to follow, that the Constitution con- 
templated that the party was still in 
office at the time of impeachment. If 
he was not, his offense was still liable 
to be tried and punished in the ordi- 
nary tribunals of iustice. And it 
might be argued with some force, that 
it would be a vain exercise of authori- 
ty to try a delinquent for an impeach- 
able ofrense, when the most important 
object, for which the remedy was 
given, was no longer necessary, or 
attainable. And although a judgment 
of disqualification might still be pro- 
nounced, the language of the Con- 
stitution may create some doubt, 
whether it can be pro- 
nounced without being coupled with 
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a removal from office. There is also 
much force in the remark, that im- 
peachment is a proceeding purely of a 
political nature. It is not so much de- 
sii^ed to puuish an offender, as to se- 
cure the State afiralnst gboss official 
misdemeanors. It touches neither his 
person, nor his property. But simply 
divests him of his political capacity." 

And now he says in section 803, 
page 273 : 

*'It is not intended to express any 
opinion in these commentaries, as to 
which is the true exposition of the 
Constitution on the points above stat- 
ed. They are brought before the 
learned reader, as matters still sub 
jttdice^ the final decision of which may 
be reasonably left to the high tribunal 
constituting the Court of Impeach- 
ment, when the occasion shall arise." 

That is his conclusion on the subject. 
Now then in the case of Blount : 

^^That although true it i8,that he the 
said Wm. Blount, was a Senator of 
the United States from the State of 
Tennessee, at the several periods in 
the said articles of impeachment re- 
ferred to ; yet, that he, the said Wil- 
liam Blount, is not now a Senator, 
and is not, nor was at the several pe- 
riods, so as aforesaid referred to, an 
officer of the United States. I observe 
it is stated in the plea that Wm. 
Blount was not an officer of the U. S. 
at the time of the act done charged in 
the articles of impeachment. This 
objection is removed if either of the 
grounds which we have taken be 
maintainable: 1st. That impeach- 
ment is not confined to officers, but 
extends to every citizen ; 2d. That a 
Senator is an officer of the U. S. It is 
also alleged in the plea that the partv 
impeached is not now a Senator. It 
is enough that he was a Senator at 
the time the articles were preferred. 
If the impeachment were regular and 
maintainable, when preferred, I Ap- 
prehend no subsequent event, ground- 
ed on the wilful act, or caused hy the 
delinquency of the party, can vitiate 
to obstruct the proceeding ; otherwise 
the party, by resignation or the com- 
mission of some offense which merited 
and occasioned his expulsion, might 
secure his impunity. This is against 
one of the sagest maxims of the law, 



which does not allow a man to derive 
a benefit from his own wrong."— -4n- 
naUof Cong.p, 2261. 

That is what Bayard says on the 
part of the Managers. Then followed 
the argument of Dallas and IngersoU, 
and they were interested in maintainr 
ing the proposition that a party not 
now in office could be impeached. 
This, you will remark, was the first 
case ever brought before a court of 
impeachment, and the first time the 
question w/is ever raised, approxi- 
mately or remotely, before the Senate 
of the U. S. At the conclusion of Mr. 
Bayard^s speech, Mr. Dallas address^ 
ed the court. He said : 

'* That there was room for ar^- 
ment, whether an officer could be im- 
peached after he was out of office ; 
not by a voluntary resignation to 
evade prosecution, but by an adversa- 
ry expulsion. 

This is the best he has to say upon 
the subject. ' Mr. Dallas, a very noted 
lawyer of his day, instead of spend- 
ing two whole days in arguing this 
question on the part of the prosecu- 
tion, says there was room for arjicu- 
ment, whether either under the Con- 
stitution of the United States an ofiOL- 
cer could be impeached after he was 
out of office. That is what he says, 
and he is interested in maintaining the 
decision. Then comes the argument 
of Mr. IngersoU who is interested on 
the same side, and in maintaining 
these propositions : 

'*I recur, then, fortified by these 

feneral refiections to the words of the 
th section of the 2d article. My po- 
sition is, that the clause in question 
was intended, and operates for the 
purpose of designating the extent of 
the power of impeachment, both as to 
the offenses and the persons liable to 
be thus proceeded against. It will be 
ot use here to recollect, that the con- 
stitution had previously provided for 
the purity of the legislature in the 2d 
clause of the 5th section of the 1st ar^ 
tide by empowering each house to 
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punish its members for disorderly be- 
havior, and, with the concurrence of 
two-thirds, to expel a member. No 
clause similar to that which is intro- 
duced into some of the State Constitu- 
tions (that a member expelled and 
then returned, is not liable to be ex- 
pelled again for (he same offense) is 
to be met with in the Federal Consti- 
tution ; and therefore the Senate has 
an unlimited power to expel any mem- ' 
ber they shall deem unworthy their 
society. — Annals of Cong, vol, 2, p. 



Aii:ain from the same authority : 
**In a previous paragraph to-wit: 
the 7th clause of the 3d section of the 
1st article, it is provided that Judgment 
in cases of impeachment, shall not ex- 
tend further than to removal from 
office and disqualification to hold and 
enjoy any office of honor, trust, or 

grofit, under the United States ; that 
I. Judgment must be either — 1st, 
Bemoval from office; or 2d, Removal 
and disqualification ; or 3d, Dlsqualiil- 
catipn x^ithout removal, where the 
person convicted is not an officer." 

He had not, up to thfittime, referred 
to this 4th section oT the 2d article, 
and he says it must then be disqual- 
iflcatiqn without removal where the 
person convicted is not an officer. 
What else does he acknowledge? and 
he is here, as I daresay, are the gentle- 
men for the respondent, to maintain 
the proposition. 

'*! acknowledge,-' he says, ''that 
the argument is connected with its 
respecnve principle on each side, and 
that unless there is a restriction of the 
power of proceeding by impeachment, 
by this 4th section of the 2d article, it 
is without limit, both as to offenders 
and offenses." 

A veiy able lawyer arguing this, 
the first impeachment ever brought 
before the United States, and arguing 
that there could be no impeachment 
oat of office, because, he said, there 
should be impeachment, but says that 
without section 4 of article 2 they 
would be absolutely Tisithout limit, 
both as to offender and offenses. 
Please to put that in your pipe and 



smoke it. I will undertake to say that 
in all the authorities shown, not one 
single authority shows or tends to 
show, the position that was assumed, 
and why? Because I will undertake 
to say, once more, in all the range of 
Juridicial literature, touching this 
question of impeachment, in England 
or America, there is nothing that re- 
buts the proposition I have presented 
to you. The authority is simply this, 
nothing more or less, that where* 
ver the point has been reached it is 
precisely the same, and made to run 
parallel with similar transactions, and 
that it is punishable whether he be in 
office or not. In reply to this, I quote 
from Annals of Cong., Vol. 2, page 
2,300: 

''The use of the law of impeach- 
ment is to punish, and thereby pre- 
vent, offenses which are of such a 
nature as to endanger the safety or 
injure the interests of the Unltc^l 
States ; and the object of the Federal 
constitution was to provide for that 
safety and to protect those interests. 
Such offenses may be committed, as 
well by persons out ot, as by persons 
fn office ; and although the punishment 
can go no farther than removal and 
and disqualification, which restriction 
was, perhaps, wisely introduced in 
order to prevent those abuses of the 
power of impeachment which had 
taken place in another country, yet 
it may often be extremely impoitant 
to prevent such offenders from getting 
into office as well as to remove them 
when they are in." 

Now, for instance, we will suppose 
that some person is brought before 
you, some scallawag of a fellow who 
had got into office, and, wliile he was 
in office had behaved himself so 
badly that it was considered neces- 
sary to remove him from his office, 
and declare him disqualified fr^m 
holding office, you would not stop at 
merely removing him from office, for 
if he is not disqualified, there is noth- 
ing to prevent his being re-elected to 
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precifleljr the same place from which 
he has been removed. I can cite you 
to a recent case where a member of 
Congress was removed from office, 
who went back home, and before his 
seat was fabrly cold, was again elect- 
ed and sent back to Congress. 
Is there not some reason to say that 
you should be able to disqualify a 
man who is out of office, Arom holding 
office, the same as if he were In office? 
Ponder that, gentlemen, and see if 
there is not substance in it. Gentle- 
men, there are but thirteen of you— 
the smallest impeaching body ever as- 
sembled in the world. The House of 
Commons, sitting during the seven 
years of the trial of Warren Hastings, 
numbered several hundred. I believe 
at the close of the trial there were 
sixty-nine members. Nevertheless, 
gentlemen, your responsibility be- 
comes even greater than if there were 
more of you. Few of you have 
had occasion to examine the law to 
any great extent, but you are to take 
the responsibility upon you of settling 
great questions of law. I point now 
to the trial of Judge Hubbell, as per- 
haps one of the latest State impeach- 
ments. Searching this book through, 
you will find that ic is all through in 
the same general direction of the pre- 
cedents established in similar cases. 
Something has been said about your 
making history ; but it seems to me you 
are called upon simply to add to history 
—taAti^Vfhi^ltlaa been done in similar 
casean^fiad td^bHoW e^tliblished prece- 
denteU //If <|I >eAh ' '8hbW,^'kentleroen, 
upoanthfclilkripdi-tihV' t^il^tio^V^ that 
thero*akI%«ttii blttt'dhie^' cki^nt'iHia^ 
that-ki»>f^ii> HVithtiftit » a -rtpljl^i t^ei^'' 
have'ibtett'«i'i*^^^ttx)ii8f ATrfd H6w'' 
are ywai ttili»feeh''toeh )gioliig':,to '^^.t*! 
asid^: tttei" ek^lsri^nc^' bf ' y^at*^ ' add ' ' 
mak«<ii laWlfbr ykWii-^^ftieit -^rhl^ fca^^y\ 
that^t^cj^nK^^bebUk^d'ibiMiit'tin^-''' 



teen years ago in Wisconsin. It found 
the accused holding an office, as this 
case found the Respondent holding an 
office ; and the point was raised, not 
vauntingly, not as points have been 
raised here, because there was some lit- 
tXepunciUlio there, and the question was 
submittedhvithout argument, and why ? 
Because they did not choose to resort 
to villianous tricks,— they did not 
want to go into the thieves practice. 
There is a difference in the way- 
things are done and the way we look 
at them, whether we are down the 
river or up the nver. Such a defense 
as this is the most unheard of since 
Faust invented letters ; to say that a 
man, when in office, and having cer- 
tain duties laid upon him in connection 
with the other duties of his office, is 
not to be held accountable for his acts. 
Snch defense used to be conducted: 
with some detrree of punctillio. Yqih 
understand that, don't you? (To JBCri 
Redick.) (Laughter.) On tha tirial 
of Judge Hubbell,page 70, Mr.KmowK 
ton said : 

"I have two questions which 1 wish 
to submit to the Court, two legal 
propositions, which, as counsel for 
the defendant, I am at liberty to 
waive." 

He does it under constraint— under 
difficulty : 

'•Whether this court has the consti- 
tutional Jurisdiction to act upon 
charges of Impeachment preferred by 
the Hon. ''The Assembly." He 
raised that point In the first place that 
the House of Representatives only 
had the power to bring articles of Im- 
peachment, and not as the Assembly." 

A point Infinitely stronger than the 
commissioner point. His second 
' proposition was : 

' "ff tt'iaS such general jurisdiction, 
^•whelli^tthlAt jttrlsdlctlon must be con- 
I (fined tdfchargeffol' offenses committed, 
,.or aliflgfld tft(hftYf> b^enrtSMnmltted by 

else of the office which he. now holds* 
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or whether it can consider charges 
for offenses, or crimes committed, or 
alleged to have been committed dur- 
ing the existence of term of office, 
either as a Judge of the Circuit or 
Supreme Court after such term has 
exph^ed.*' 

I think that puts it in pretty square, 
don't It? Pretty near as we have got 
it, I think. Whether we can impeach 
the goTemor for anything done before 
the hand of the dock passed the hour 
of 12, midnight on the 18th day of 
January last. On page 77, Mr. Dunn 
moved to amend the propositions of- 
fered by the defense, by the adoption 
of the following resolutions : 

''''Betolvtd^ That this court has the . 
constitutional jurisdiction to try an 
impeachment preferred by the Hon. 
*-The Assembly of the State of Wis- 
consin. 

Besolved, That this court, on 
Uie trial of the impeachment now 
pending, have jurisdiction to inquire 
into offenses charged to have been 
committed, as well during the former 
term of office of Levi Hubbell, Judge 
of the Second Judicial Circuit of this 
State, as into offenses charged to have 
been committed during the present 
term of his said office." 

That puts it pretty square again, I 
think. And now, on page 79, Mr. 
Donn says : 

'*In order togive distinctness to the 
propositions offered by the counsel for 
the defense, I will offer the resolutions 
I introduced, and withdrew this morn- 
ing." 

*'The vote was now taken upon the 
first resolution of Mr. Dunn, and it 
vras adopted unanimously. The court 
then voted upon the second proposi- 
tion, and adopted it 19 to 5." 

That is pretty square again ; that is 
the way we look at it. Now then, in 
the final argument by Mr. Byan, on 
the part of the managers he says : 

^*The first of these defenses, Mr. 
President, which covers a large part 
of this prosecution, but not the whole 
of it, is, that the defendant is not sub- 
ject to impeachment for acts done dur- 
in£^ bis former term of office. That 



question was started, sir, in the begin- 
ning of this trial. 

3^. Knowlton .—It was not argued 
by us. 

Mr, Byan :— I apprehend it was ar- 
gued by Jonathan E. Arnold. I can- 
not say whether or not he is included 
in "hs." 

Judge EuM)ell: — I will relieve the 
gentleman from the necessity of dis- 
cussing that defense, I rejoice that 
this inquiry has gone the whole length 
of my judicial course. 

Mr. Knowlton: — The point was 
was raised by me, but was not argued 
on our side. 

Mr. Byan .'—You are mistaken. 

Mr. Knowlton : — Mr. Arnold argued 
it more than once, and his arguments 
are before me here in print, as report- 
ed. 

Judge Hubbell .-—It was not raised, 
or argued by my desire." 

Mr. ESTABROOK. Now what 
do you think of the making of 
two lengthy arguments for the Gov- 
ernor on these questions here? If it 
had been a case of larceny before a 
justice of the peace, tried by some 
pettifogging lawyers, I would expect 
it. But, sirs, when we come into a 
high court here, and he brings in 
honorable attorneys for his defense, 
and they resort to this little pettifog- 
ging, it does not look well on the rec- 
ord, at least. But, gentlemen, I have 
argued this question as though the 
offender was out of office. This is not 
the case. This same man, David 
Butler, is still in the office which he 
has held for five or six years. He is 
still in office, from which you can re- 
move him. Is it reasonable to hold 
that the mere swinging of the pendu- 
lum past a certain hour, on a certain 
day, is to determine this matter? Let 
us see what would be the effect of 
that. Suppose that you say for any- 
thing committed at the eleventh hour 
—suppose prior to that time he had 
committed these offenses and it had 
never been known, he had so adroitly 
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covered his tracks an4 manipulated 
investigating committees, and adroitly 
n^anipulated people at the polls, and 
say that of the whole business -up to that 
time nothing was known of the deri- 
Uotions and misdemeanors in oflSce 
that are the subject of this complaint. 
Are you going to say, one minute after 
the hour of midnight i^ll those sins 
are atoned for; that he has now 
sought and found the City of Refuge, 
and there throws himself up to inspec* 
tlon and says, ^^Gentlemen, I have 
got your school money, help your- 
selves as you may.*' Does it work 
such a change as that? It would be 
wonderful if it did. Then we will 
suppose there is nothing against him, 
only telling a palpable falsehood when 
he is charged with it by a minor officer. 
Jt is not a case of drunkenness, such 
fts was brought before the impeach- 
ment court of Congress. But it is 
simply a giving of false information 
when he is asked to tell the truth 
about a very important interest. Sup- 
pose he is on trial, and by some little 
manipulation or invitation to partake 
of hospitality , he finds out that eight 
or nine of the members of this court 
are going to pronounce him guilty ; 
and don't you see now that he is not 
only charged with the crime, but is to 
befbnnd guilty of it? Pon'tyou see 
that all he has to do is to walk in be- 
fore the honoiable President of this 
Senate and say ; *' Sir, here is my res- 
ignation. How do you like the thing 
as far as it has gone?" He is now no 
longer in office, and according to the 
decision here you have no Jurisdiction 
over him. He is simply an ex-officer. 
Is this the way to construe your crim- 
inal laws, and this the view to take of 
your important rule that is. to control 
the action of a body like this? It en- 
ables a party to do that which, accor- 
ding to simple A B and €, no man is 



allowed to do— to take advantage of 
his own wrong. 

Manager MYERS. I would ask that 
the Senate adjourn. The counsel is 
exhausted. 

Mr. REDICK. I shall interpose my 
objection. We want this thing fin- 
ished now, without an acyoumment. 
We don't want to waste a day. I 
would like to hear the gentleman. He 
is not exhausted. He is able to talk a 
week. He has only half an hour of 
time left. 

Mr. ESTABROOK. There is no 
use, he says, in wasting a day. It 
may savor of confidence In one's in- 
nocence — and knowing that perhaps 
many witnesses are absent, and know- 
ing best how they came to be absent — 
to be constantly keeping us under 
whip and spur. But I ^do not intend 
to be kept under whip and spur. I 
am not used to it. I shall take my 
own time in this matter, and I don*t 
propose to be constantly harrassed. 

Senator GERRARD. I move that 
the court take a recess until three 
o'clock, as a special order of the Gil- 
lespie case has to be called at 2 
o'clock. 

Senator HASCALL. 1 hope that 
motion will not prevaU. It will not 
take us five minutes to dispose of that 
business, and I move to amend by fix- 
ing a quarter past two. 

The amendment prevailed and the 
President declared the court adjourn- 
ed until that time. 

AFTERNOON SESSION. 

The Senate met at 2:15 p. M. All 
the Senators answered to their names : 

Mr. ESTABROOK. Mr. President, 
Senators and Managers, I desire to 
call your attention to a few other 
points. I will read you what Storv 
says. I read from section 807. ^^Story 
on the Constitution." 
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''If he does not appear in person, or 
by attorney, his default is recorded, 
and the Senate may proceed ex parte 
to the trial of impeaohment. If he 
does i^»pear in person, or by attorney, 
his appearance is recorded. Counsel 
for the parties are admitted to ap- 
pear, and to be heard upon an im- 
peachment.*' 

I think I have now passed oyer the 
entire ground without regard to the 
last proposition. The point of the ex- 
ceptions seems to be that David But- 
ler, acting in the capacity of Gover- 
nor of the State, and having had com- 
mitted to his care, in conjunction with 
other officers of the State, certain 
other interests of the State, and there- 
by having become a Commissioner, 
and having entered upon and ac- 
cepted the position, he <Ud these acts 
as Commissioner, and not as Gover- 
nor. It will be remarlced that the 
Statutes read like this : 

'•That the Governor, Secretary of 
State and Auditor, be, and are hereby 
appointed Commissioners to sell lands, 
erect Public Buildings." etc. 

Now it will, in the first place, be re- 
marked that it is not David Butler, 
mentioned as Commissioner, but it is 
an officer under the Constitution of 
this State to whom is committed 
these additional interests and, in con- 
Junction with other officers is ap- 
pointed Commissioner to transact 
this business. It will be seen by our 
Constitution that other officers of the 
State may be tried and excluded from 
office as the Senate directs. Now sup- 
pose one of the commissioners of Pub- 
lic Lands Is impeached, and the par- 
ticular Commissioner named as the 
Governor, and that he be tried there- 
on and convicted, and suppose that 
th^ Court should declare that in con- 
sequence of his misdemeanors, he 
should be removed; now I ask you 
who would be removed? This brings 
to vSew all the principles In this question . 



Now I have here the report of the 
commissioners of public buildings, 
and I ask you to bear with me while 
I refer to it. On the 24th of Feb., 1869, 
these commissioners advertised for 
architects to put in bids for the con- 
struction of a State University and 
Agricultural College. By reference 
to that notice you will see that it is 
signed *'Dayid Butler, Governor ,T. P. 
Kennard, Secretary of State, Commis- 
sioners." On the 23d day of June fol- 
lowing D. J. Silver and^on, being the 
lowest bidders, were awarded the 
above contract and it was approved 
by "David Butler, Governor, and 
John Gillespie, Auditor, Commission- 
ers for the location and erection of 
public buildings." On the 13th day 
of August, 1869, sealed proposals were 
asked for the completion of the State 
University and Agricultural College 
and also for the State Lunatic Asylum. 
Who issued this advertisement? ''Da- 
vid Butler, T. P. Kennard and John 
Gillespie, Commissioners." This time 
failing to sign himself as Governor. 
But on the 18th of August, 1869, '*Da- 
vid Butler, Governor," is again found 
recorded in the commissioners report. 
So, then, I can understand the confu- 
sion of the gentleman (Mr. Mar- 
quette) when I asked him yesterday 
'*if the commissioner was removed, 
who would be removed?" Certainly * 
it would be David Butler, Governor- 
Commissioner. There are some things 
that are exceedingly difficult to ar- 
gue. If a man should ask me to make 
an elaborate argnment on the sun- 
light now shining through that win- 
dow, it would be hard for me to do it. 
So it is with this question. When this 
thing was first proposed I thought it 
was a Joke. Nx>w, then, we will pass 
to a question that has not been touched 
by the honorable gentleman : that is 
in reference to this wbltcwaablng 
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transaction. I referred to that a little 
at the beginning of my argument. 
I may gay as to that, It Is nothing 
more than any other gentlemen would 
have done who had been gathered at 
the sumptuous board of the Executive 
at his magnificent chateau on the hill 
yonder. This act takes the pardoning 
power entirely out of the hands of the 
Executive, at this called session, par- 
ticularly when setting over on '*yankee 
hill." Gentlemen, It used to be that a 
pardon could not be granted, even by 
the Governor himself, until the party 
has been convicted. But they, 
without trial, say to the Execu- 
tive, you can go unwhlpped not 
only for the past but for all that 
may be done — everything whatever 
that may be done or said by him. 
Why, if this Senate could come to 
that conclusion asked by these gentle- 
men, It seems to me It would be an 
Idle thing to consider any of these 
propositions before you. I may simply 
close now by referring to the points 
we have made. All the cases cited 
show that the same course has been 
pursued here as in similar courts in 
England. All the decisions are clear 
and explicit that you can go back and' 
inquire Into acts done during the for- 
mer term of office. And we have 
/ made the other matter clear. I think, 
by showing you how he himself re- 
garded It ; that is, that he had done 
these acts in every instance as a Gov- 
ernor. He was Commissioner ex- 
officio. Tell me whether there is to- 
day any Commissioner? If so. Is it 
not Mr. James, by reason of his hold- 
ing the oflSce of Governor now? The 
Governor himself says here In his 
proclamation :— 

^^And when so convened, shall trans- 
act no business except such as relates 
to the object for which it was so con- 
vened ; to be stated in the proclama* 
tlon of the Governor," &c. 




Xow, then, I don't know what may 
be the result of the action of this 
body upon this question. As a mat- 
ter of course it is one of considerable 
moment. If this Senate shall say that 
these exceptions are well taken, I 
don't know what the Managers may 
think, but I shall be satlslied, for it 
seems to me that tt cannot be made 
more plain, though one should raise 
from the dead and proclaim our posi- 
tion. 

Mr. EEDICK. Mr. President and 
Senators : You must pardon me if I 
should exhibit warmth upon this cold- 
blooded legal question, over which, in 
a court of law, there would be no sym- 
pathy. But I designed to stand np 
like a man and argue the pure legal 
question, as the gentleman who pre- 
ceded me should have done— to say 
whether these exceptions are well 
taken or not. But when I see. Sena- 
tors, the disposition that Is manifested 
by the counsel given in charge of this 
case, to hear at this late hour state- 
ments that will add another sore to 
the punishment and public opinion 
that has already been manufactured, 
and to follow David Butler during his 
life, and his children after him, I have 
the right to say that after the false- 
hoods that have been perpetrated upon 
him by the mouth of the gentleman 
who has just sat down, they can take 
up our side and read that as a stand- 
off. This, then, is my apology for go- 
ing outside of the legal question. I 
have been Estabrook's friend when he 
had none but myself left. I attack 
him not as a personal enemy as he 
has shown himself of the Grovernor, 
but as a lawyer. As little as I regard 
my reputation I would not have the 
record of that gentleman's legal prop- 
ositions oent broadcast over the world 
for all the school fund you [turning te 
Estabrook] wish you l^ad lu your 
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pocket. If I had the chauce or time 
to go at and show the naked proposi- 
tion, the fallacy and pettifogging of 
my friend on the right, I would do it. 
But, thank God, I am called upon only 
to answer the last one. Before din- 
ner, my friend had made no point that 
i consider worthy of an answer ; but 
bidw he is filled with a good dinner 
^btidned at the Tichenor House, and 
<conie8 heX^ with another point on the 
Commissioners. But no. Senators, he 
has not attempted to tear down the 
legal propositions of Mr. Briggs or Mr. 
ifarquette. But on the Commissioner 
qu eetlon he has made some pertinent 
rem.vks. Let me say to you what is 
recognized in you as a body, and what 
is required of you in this defense. 
Mr. Story, the able commentator, an 
authority we all take, when speaking 
on the Constitution, says the great ob- 
jects to be attained in the selection of 
a tribunal for the trial of impeach- 
ments are— impartiality, integrity and 
intelligence. If either of these are 
wanting the trial must be radically 
imperfect* Now, is there any doubt 
of this honorable court, which I am 
addressing, being possessed of all 
these qualifications? I believe they 
do possess them^ and I have every 
confidence in thenf. Story is author- 
ity we all take ; we do not go to En- 
gland for our law, but take him as be- 
ing the highest authority to be pro- 
duced. He says in a trial of this kind 
there are several elements required in 
order that the Government and the 
:accused may have a fair and impartial 
<rlal. I have every confidence this 
court has two of these elements above 
all others prominent— integrity and 
independence. He goes on to tell and 
vara you against public pressure, 
fle jBAys when a man is accused of 
- crime, ibe accuser and his friends will 
^AuinuJEacturie things to sustain the 



charge and tear down the accused. 
To accomplish that end, the entire 
press of the party of politics opposite 
to the accused is brought to bear, and 
columns are filled with false state- 
ments and loose rumors against the 
accused, thereby shaping, if possible, 
public opinion, and bringing a pres- 
sure to bear upon this high and hon- 
orable court, if possible, to frighten 
and Induce them to do what, if left to 
their own convictions, they would con- 
sider a gross injustice to the indi- 
vidual accused. And David Butler, 
in this case is situated exactly as Hub- 
bell was in Wisconsin, for the reason 
that there there was a fight in the 
Democratic party. Is this not true of 
the case of David Butler? Three 
months ago, he was elected to the 
high position he now occupies, by a 
large majority of the votes of the 
people, but since these charges 
were preferred against him, many of 
his own political friends have aband- 
oned him, and Joined in the hue and 
cry of Impeach him I Impeach him I 
Impeach him! And, imtii quite lately 
David Butler has stood almost alone, 
with no paper, save and excepting 
one, the State Journal^ in Lincoln, 
that had manhood and independence 
enough to demand, before they con- 
victed him by public sentiment, a fair 
and impartial trial. And David But- 
ler, knowing and believing his inten- 
tions to be good, and depending upon 
the good heart of his neighbors, and 
those who knew him best, went on, 
and by so doing he has got himself 
here in the fangs of these gentlemen — 
disappointed men. It seems miracu- 
lous that from the date that Mr. Rob- 
inson was appointed Attorney Gene- 
ral of the state, my friend. Experience, 
has had his mouth open like a dutch 
chest aisainst David Butler ; for be 
expected the position. I l^now my 
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friend on the right does not permit 
such little things to trouble him. He 
is one of those noble lellows who 
never allow things to trouble them. 
For his taxes are all paid, and he lives 
easy and expects to die happy. We 
have been persecuted and abused, and 
it was unkind of my friend [Mr. Doom] 
to get up and mali:e false charges. It 
would be treating an enemy wrong to 
have it made public that he did that, 
if it was untrue. David Butler went 
into the Legislature and protested 
against the investigation being had, 
because it was not embraced in the 
call, he believing they intended to 
ruin him. He went in as he ought to 
have done, and said, ^'if this is the 
spirit you manifest, I have nghts, and 
I am here to maintain them.'' He 
asked th%t the law might be vindicated 
and nothing more. And yet .the gen- 
tleman says he made a profane 
speech. After all this they appointed 
an investigating committee of his ene- 
mies, and they come out and report 
that while he had done Ju3t, what his 
answer says here, they; find he had 
done it for the best interests of the 
State, and in perfect good faith. As 
the report says, "to build up 
Lincoln, and thereby promote 
the interests of the whole State." 
The committee appointed to investi- 
gate his acts found that everything he 
had done— while he had violated some 
of the technicalities of the law— had 
been done for the best interests of the 
State, and so he was exonerated fVom 
blame. I wish to reply to Mr. Esta- 
brook simply. I shall not reply to 
Q%n, Estabrook's pecnliar ■ read- 
ing of the Constitution. Now 
the Constitution provides for the 
election of Governor, Secretary of 
State and Auditor, and provides what 
the duties of these officers shall be? 
as follows : 



Sec. 7. He may require informa- 
tion, in writing, f^om the officers in 
the executive department, upon any 
subject relating to the duties of their 
respective offices ; and shall see that 
the laws are faithfhlly executed. 

That is number one. 

Sec. 8. He shall communicate at 
every session, by message to the Leg- 
islature, the condition of theState^ 
and recommend such measures as he 
shall deem expedient. 

That is number two, and here is 
number three : 

Sec. 10. In case of disagreement 
between the two Houses in respect to 
the time of adlournment, he shall 
have power to aqjoum the Legislature 
to such time as he may deem proper, 
but not beyond the regular meetings 
thereof. 

Now, Senators, those are the duties 
imposed upon him. The first section, 
under the head of "executive," pro- 
vides for the election of an Auditor 
and Treasurer. Now, then, drop 
down to section 20, and what does it 
say there? Why, that "the Secretary, 
Auditor, and Treasurer of State, shall 
severally perform such duties as shall 
be prescribed by law." Buf there is 
nothing said about tlie Governor. 
Now, then, what is tfie conclusion? 
Wljy, the proof fa overwhelming that 
when the Legislature passed that res- 
olution making Governor Butler Oom- 
mlssloner, they exceeded their author- 
ity ; for we find nowhere in the Con- 
stitution any authority iariven them by 
which they can, impose additioti- 
al duties upon the Governor, 
other than those clearly defined 
as belonging to the position. 
I ask. Senators, that you read that 
carefully, and you will find that is the 
truth In the matter ; and every paper 
the Governor has signed in the ca- 
pacity of Commissioner Is null and 
vpid ; and every one having his signa- 
ture to It Is no better than if It were 
Mr. Doom's, here. But the other two 
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gave it authority. The Governor 
could have refused to accept if he 
wanted to, but he chose to accept the 
position; yet his name is worth noth- 
ing to those deeds. So now that 
sweeps this gentleman, it seems to me, 
entirely out of the question on the 
Commissioner subject. This gentle- ' 
man on my ri*fht (Mr. Estabrooli) 
says that when Governor Butler was 
suspended, Mr. James becomes Com- 
missioner because he is Governor; 
then, after taking another leap, he 
comes round and says Tom Ken- 
nard is the only Commissioner. 
Then, after talcing another turn, 
he says that James is Gov- 
ernor, Secretary of State, and 
Land Commissioner all in one. 
Now that is a good deal for so small a 
man as James to take upon himself. 
Suppose the law had said : I appoint 
as Secretary,or Auditor, Sheriff Hoile, 
of Douglas county, or the Sheriff of 
Lincoln county, or the Slieriff of Otoe 
county. Is it not a mere description 
of the man? It is simply calling them 
by their official name. But it is idle 
for me to argue this question, if I am 
right in my first position. What the gen- 
tleman has read from the Hubbell case 
is only rambling discussion between 
the lawyers. Judge Hubbell himself 
not concurring in it. The gentleman 
then laughs and asks us why we do 
notdoas Judge Hubbell did? I will 
ten you. We want to stand on our 
rights here and the merits of this case. 
And if you will take it on its merits 
we will beat you so bad you wont 
know what State 5'ou come from. 
[Laughter.] That is no legal opinion, 
Mr. Senators, nor authority, any more 
than the '*8ay so" of lawyers would 
be to bang a man. Story on tile ('on- 
etitutiott, page 279, speaking on the 
subject of re-election says : 
7 



*'Case8 may be imagined, where a 
momentary delusion might induce a 
majority of the people to re-elect a 
corrupt chief magistrate, and thus the 
remedy would be at once distant and 
.uncertain." 

Xow this is our case right here. We 
are re-elected by the people ; but he 
don'ji care, he says, like his friend 
Doc. Miller up there ; impeach him on 
the broad guage anyhow. Let me tell 
you what is true. In that long trial 
of Andrew Johnson, so ably tried,and 
in all such courts since the trial of 
Judge Hubbell, not one lawyer cites 
the Hubbell case. But these gentle- 
men have cited it trom the beginning 
of this trial. In fact, they have fbl- 
lowed that case throughout ; they have 
the same number of articles and speci- 
fications. This trial was one had in a 
sister State in her infancy. I believe 
at that time there was a certain 
gentleman, ^ the Attorney General 
of the State, whose business it was 
to conduct that trial. I think 
his name was Experience Estabrook. 
Were you the man? *'Yessir,"he6ay8. 
He was the proper person to try 
Judge Hubbell, but for some reason he 
did not do it, Our law says that Gov- 
ernor Butler, if impeached, can be re- 
moved from office and disqualified to 
hold office, but Mr. Estabrook, s^ys 
it is a crime and punishable as such. 
If so, we are entitled, before this 
Court, to the benefit of every doubt 
that may arise in the case. But we 
think it is not a crime, but simply a 
political offense, for which he is to be 
tried before this Court, and if 
this Court should find against 
him he would still be liable to 
trial and punishment on an indict- 
ment for the same acts. And I un- 
derstand the House has ordered 
the Attorney General to com- 
mence suits against all these parties. 
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They live in the same city,— Mr. Gil- 
lespie, Mr. Kennard, Mr. Butler and 
Mr. Sweet, the treasurer. Here they 
were ; the ohject of the act for the lo- 
cation of the capitol at Lincoln had hut 
one object in view, and that was 
to remoye the capitol from Omaha, 
locate it at this point and build up the 
South Platte country. And to insure 
success,they gave to the Governor and 
commissioners almost plenary powers. 
The object was a success. The peo- 
ple had so much confidence in the 
Governor, and in the Secretary and 
the Auditor, and they said, ''We will 
make you commissioners; you shall 
take the capitol from Omaha, and 
build it at Lincoln, and we will trust 
you with the whole thing." They 
have built the capitol at Lincoln, and 
erected an ornament that shall stand 
up to speak for David Butler. You 
owe all to him. And after you have 
got all these thinifs; after, you have 
got all these public buildings erected 
you now propose to impeach the man 
that has been the head and front of 
you. The man who has made Lincoln 
all she is. Oh! Ingratitude! If there 
is anything in the human soul I detest, 
it is that ! And, Senators, David But- 
ler—you know him better than I do. 
He will show for himsef what he has 
done. If there had been anything 
wrong in him why, sir, there is an- 
other man in this outfit; a still, quiet 
man who says nothing ; goes along, 
coolly and deliberately, taking care of 
himself, but depending on the Gover- 
nor to lead off In every move to ad- 
vance the interests and carry out 
the original idea and scheme. 
Why, sir, General Estabrook, 
talked about stealing the school 
fund, and is mad because ho has 
not got it in his own pocket. Why, 
Sir, read the answer we made to him ; 
it speaks for itself. The answer ad- 
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mits we borrowed the money firom 
James Sweet, Treasurer, that man 
who bears the pretty name '*Sweet;" 
so sweet that Butler could not turn 
the comer of a street withont smelling 
the sweetness of his blossoms; so 
sweet I did not want any of his sweets 
Qess about me. He stands back and 
lets David fight the whole alone. 
David Butler stands here impeached 
before this Senate to-day, for acts done 
as Commissioner, when it took three 
to do them, even if he had any author- 
ity to act as Commissioner. They held 
him up and made him answer for the 
sins of ''Honest John" and that, man. 
Sweet. I know Governor Butler has 
done nothing here but in the best of 
faith to carry out the scheme ; and be- 
lievmg that to be true, I, will stand up 
always for him ; and I will ask this 
Senate, in passing upon this— as Esta- 
brook says, to keep the whole thing 
in view. See what Governor Butler 
has done. Look at the men who were 
engaged with him ; and ask who was 
the spirit that went out in this enter- 
prise, and built up this South Platte 
country. It was David Butler from 
the beginning to the end. If it had 
not been for him we should not now 
have this beautiful edifice in which to 
try this important case. Now, they 
propose to depose him and substitute 
somebody else — 

Senator HASCALL. Mr. President, 
I rise to remind the gentleman his 
time has expired. 

Senator GERRARD. I move that 
the Senate now retire to take into con- 
sideration the matter submitted to 
them by the counsel for the respond- 
ent, and the Managers on the part of 
the House of Representatives. 

The PRESIDENT. The question 
now is upon the adoption of the mo-' 
tion of the Senator ftrom Platte. 
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. The following was the result : 

Ayes — Brown, Cropsey, Gerrard, 
Hawke, Hascall, Hilton, Metz, Ken- 
endy, Sheldon, Thomas, Tucker, Ten- 
nant, Mr. President. Total, 13. 
The Senate then retired. 



Foartb Day's Prooeedlnffs. 

Friday, 10, a. m. 

The Senate sitting as a Court of 
Impeachment, was called to order hy 
the President. All the Senators pres- 
ent. 

The PRESIDENT. The Senate on 
yesterday evening, duly considered 
the exceptions taken, and have adopt- 
ed the following, which the Secretary 
will read : 

Ordered. That the exceptions last 
mentioned in respondent's answer, 
whereby respondent submits whether 
be shall be held to answer any of the 
said articles or specifications, because 
he insists that he ought not to be held 
to answer the same on account of the 
acts, doings and omissions complained 
of being, or alleged to have been 
oommitted or omitted prior to the 
commencement of his present term of 
office of Governor, be and the same is 
hereby overruled. 

Ordered. That the remaining ex- 
ceptions filed by the respondent in 
this case and contained in respondent's 
answer, herein be, and the same are 
hereby, overruled. 

Senatar GERBAKD. The question 
remains npon the motion for continu- 
ance filed by the Managers. Do the 
Managers still wish to entertain the 
motion? 

Mr. ESTABROOK. The motion 
for continuance is still pending, and I 
have therefore prepared a motion for 
continuance for cause, for sixty days. 
I ask it upon affidavits, and also oral 
testimony which will be presented be- 
fore this court. 

Senator HASCALL. Mr. President, 
the order adopted by the court prior 



to the argument of the exceptions, in- 
definitely postponed the motion at 
that time pending, for a continuance 
of the case sixty days. 

The PRESIDENT. The position 
taken by Senator Hascallis sustained, 
and the chair rules that the order re- 
ferred to, indefinitely postponed the 
motion heretofore made, for a contin- 
uance. 

Manager PORTER. I was under 
the impression that the motion asked 
for by the Managers, was simply _held 
in abeyance, to be acted upon, after 
the argument produced by the re- 
spondent be acted upon. 

Manager MYERS. The motion 
that was made for a continuance was 
superceded by the action of the Sen- 
ate, requiring immediate decisions of 
the exceptions. A motion will now 
be in order. 

Manager PORTER. In behalf of 
the Managers, I would state that we 
desire that the list of witnesses sub- 
poenaed in this case be read. 

The PRESIDENT. The Clerk will 
read the returns made on subpoenaes. 

[Returns were read showing ser- 
vice had on the following named wit- 
nesses: Thomas L. Griffy, N. C. 
Brock, J. Cadman, M. A. McPherson. 
W. D. Fields, J. N. Cassell, J. W. 
Wood, James Quinn, James M. Rid- 
dle, L. Crounse, Elam Clark, Jessie 
T. Davis, Thomas F. Hall, C. S. 
Chase, E. T. Hudson, E. Veits, D. M. 
Baker, John Gillespie, Seth Robhison, 
John R. Patrick, A. J. Cropsey, Jas. 
Sweet, Charles C. Crowell. Also 
returns showing that the witnesses, 
R. D, Silver snd M. J. McBird were 
not found. 

The following return on the McBird 
subpoena was read : ^^I called at the 
house of M. J. McBird, in Council 
Bluffs; saw the wife of said McBird; 
on being questioned, the said wife of 
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the said McBlrd stated that McBlrd 
left home on the 3d day of March, 
1871 ; that she did not know when he 
would return; could not tell where he 
was at, or what his business was ; that 
he telegraphed to her last week from 
Sioux City, stating that she, the said 
wife of the said McBird, need not be 
uneasy about him, the said McBird; 
that he expected to be away for sever- 
al weeks." [Laughter.] 

Mr. ESTABROOK. Now, Mr. 
President, I would like to have a list 
of the names of those witnesses who 
have been served, read. 

The PRESIDENT. The Secretary 
will read the names of the witnesses, 
as requested. 

[Names read, and the witnesses 
• present answered to their names. 
Present, 10. 22 served.] 

Mr. ESTABROOK. Mr. President, 
it seems out of 22 witnesses served, 
there are but ten present to answer to 
their names. This begets the necessi- 
ty for us to ask that an attachment is- 
sue for the absent witnesses ; this at- 
tachment will have to be returned on 
a day certain, and that would necessi- 
tate an adjournment of this case until 
such attachment can be returned. 
Particularly would we ask a continu- 
ance for the reason that one M. J. 
McBlrd and R. P. Silver, important 
witnesses, are absent; and that, too, 
under very peculiar and suspicious 
circumstances. This appears on the 
return of the Sergeant-at-Arms. and I 
don*t see where the laugh came in on 
the reading of the return on the 
McBlrd subpoena, nor why any one 
should sniffle, or hold their nose while 
reading it. We are prepared to show 
this on affidavit, and by witnesses 
brought before the bar of this Senate. 
We will show that this witness has 
been slept with, as a witness says, sig- 
nificantly ^'stayed with." We will 
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state, in affidavit, what we will prove 
by this witness ; but I may perhaps 
state to the Court that we expect to 
prove by this witness, and by this Mrit- 
ness alone« one of the blackest and 
most damning of the charges, and. 
we shall claim that because of the ex- 
traordinary efforts that have been 
made to get rid of this important wit- 
ness. 

Manager PORTER. Mr. Presi- 
dent in behalf of the Managers we 
would offer this motion. 

*'In the matter of the impeachment 
of David Butler, Governor of Ne- 
braska, the Managers on the part of 
the House of Representatives, now 
come and move the Hon. Senate that 
they make an order to adjourn the 
further hearing of this case sixty days 
from date." 

Mr. MARQUETTE. Mr. President. 
I hope before that motion Is filed, that 
we may have the opportunity to see 
the affidavits filed by the counsel for 
the Managers. And we shall urge 
that this continuance be asked on the 
usual form under law by filing affida- 
vits, showing what they expect to 
prove by the absent >vitnesses. As 
we desire to be heard on the motion 
when it comes properly before this 
Court, we will not speak on it now. 

Mr. ESTABROOK. I desire to have 
testimony taken at the bar. 

Mr. MARQUETTE. We desire to 
have it in black and white. 

Mr. ESTABROOK. We shall be 
compelled to ask that an attachment 
be Issued, and to constrain the attend- 
ance of witnesses here before we pro- 
ceed. 

Senator GERRARD. Do I under- 
stand that the counsel for the Mana- 
gers have filed an affidavit for a con- 
tinuance? 

The PRESIDENT. They have of- 
fered ode. 

Senator GERRARD. I desire to 
heai- it read* 
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Itfr. ESTABROOK. The affidavit 
sets forth what is expected to be prov- 
ed. And if the honorable Senators de- 
sire that we should make our affida- 
vit in writing, setting forth our rea- 
sons, we will do it. We state we can- 
not proceed at the present time for 
the want of a witness, McBird, who 
is absent, and by whom we expect to 
prove certain things, contained in the 
articles of impeachment. 

Mr. REDICK. The honorable Sen- 
ator from Platte suggests the very 
idea we claim. That is that the gen- 
tleman put on paper all he expects to 
sustain his motion with, so that we 
may be prepared to contradict in our 
answer. We are not here to contra- 
dict A. B. and C. Mr. Estabroolc 
knows an affidavit is not made in that 
way. The motion made by Manager 
Porter is supported by that affidavit. 
Ifthat Isso we areready. But if you 
have any other proof outside of that 
we insist that you file it at the same 
time. 

Mr. ESTABROOK. We have the 
return of the officer. 

Mr. REDICK. Well, file that. 

Mr. ESTABROOK. We have the 
file of witnesses. 

Mr. REDICK. That we shaU ob- 
ject to. We object to persons testi- 
fying verbally. When we see all they 
have to show upon paper, then we are 
in a condition to say whether we can 
contradict apon a cross-affidavit. But 
we can not file a cross-affidavit upon a 
verbal statement. And I trust honor- 
able Senators will hold us on both 
sides, and make us commit all to 
writing. You have the trial before 
you ; the motion for a continuance, 
and the affidavit supporting, and the 
cross-affidavit contradicting ; and you 
then say who has the credit. As Mr. 
Marquette says, this is no time to ask 
for a continuance, and we protest. 



And all we ask is so that we may have 
a fair hearing ; and that these gentle- 
men put these things in writing. Then 
we are ready to discuss this question 
of continuance. If they can draw in 
David Butler in this thing, I want to 
see it on paper. 

Manager PORTER. Mr. President : 
In the question we are now discussing 
I believe the Managers understand 
pertectly well that in an ordinal^ 
case, where an application for contin- 
uance is made, it is supported by an 
affidavit. If a reason is asked, we 
answer by reason of the absence of 
certain witnesses it is necessary we 
should prove what is to be testified to 
by them, and that we should 
have them before we can proceed to 
trial. The only question is, is this 
one of those cases where we shall be 
required to do this? We filed our ap- 
plication for a continuance before the 
question was brought up in the res- 
pondent's answer. The ground we 
took then was that this whole question 
was before this court. They were as 
well acquainted with the facts as we. 
The return of the officers shows that 
we have used proper diligence in issu- 
ing orders for witnesses. And when 
their names are called we find some 
ten very important witnesses are ab- 
sent. And we could shortly make an 
affidavit setting forth who are absent, 
and what we expect to prove by them. 
If it win relieve the gentleman we can 
doit. 

Mr. MARQUETTE. If there is any 
truth in that charge let it be met, 
placed here In black and white, that 
we may meet it fairly and squarely. 
I have no doubt we will prove it is 
false, as the statement made yester- 
day, that th& Grovernor used profane 
language in the opening of the Hoase. 
We do not cast implication upon the 
Managers. Probably they thinlc they 
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are doing their duty, but we want it 
placed in that kind of manner, and 
when 80 placed we are ready to meet 
it. Here they i^et up and make a 
Bpeech, and charge that such and 
such is done. I have this to say, that 
the men who can be bought to run 
away, can be bought to say anything 
against Governor Butler. But I hardly 
think this. McBlrd, according to their 
showing, is without the furlsdictlon of 
this Court. If they get a continuance 
they could not get him here. This 
State has no power beyond her boun- 
dary. She is sworn in that boundary* 
and within It only has she control. 
But it does look to me a little like as 
if it was on the other hand— he is said 
to be on a tour— it looks to me very 
much as though this man, like many 
others, can say something In the dark, 
and behind Governor Butler's back, 
that he dai*e not say to his face ; and 
that this tour around to see 
his fHends Is because now he 
is called on to face the music. 
Hence we simply ask that this be 
placed fairly In black and white like 
motions are generally made for a con- 
tinuance, so that we may have an op- 
portunity to meet It. I do not know 
but what we are prepared to meet this 
affidavit now. I have not examined 
It. 

Senator THOMAS. Mr. President, 
I desire to present the following or- 
der. 

Ordered, That if the Managers de- 
sire to apply for a continuance, they 
do so In the manner prescribed by law 
for application for continuance In 
Courts of Record. 

The PRESIDENT. The question is 
upon the adoption of the order. 
[Upon the clerk calling the names of 
the Senators, the order was unani- 
mously adopted.] 

Mr. ESTABROOK. Mr. President, 
we are not ready rn the Instant, to fill 



all the papers in form. It will take at 
least a few minutes to make up the 
necessary papers. I ask that the 
Court take a recess for half an hour. 

The PRESIDENT. WUl some 
member of the Senate make a motion 
to that effect? 

Senator GERRARD. I move that 
the Senate sitting as a Court of Im- 
peachment do now adjourn until 2 
o'clock this afternoon to allow the 
Managers time to prepare their affida- 
vits. 

Senator HASCALL. Do they de- 
sire that length of time? 

Mr. ESTABROOK. We prefer that 
length of time. 

Mr. MARQUETTE. I ask that the 
Managers file their affidavits by half 
past twelve, so that we may have time 
to examine them before the meeting 
of the Senate. 

Mr. ESTABROOK. We wUl do so. 

The motion for adjournment was 
now put and carried. 

AFTERNOON SESSION. 

2 :15 F. M. Senate called to order 
by the President. Present, all the 
Senators, the Managers and their 
counsel, and the Governor and his 
counsel. 

Manager MYERS. Mr. President^ 
When the roll of witnesses was called 
this morning C. S. Chase was absent. 
I desire to say that he had leave of 
absence from the Board of Managers. 
He has now returned. 

The PRESIDENT. Gentlemen, the 
question is on the motion of the Mana- 
gers for a continuance of sixty days. 
Have the Managers anything farther 
to offer? 

Mr. ESTABROOK. Mr. President, 
I am directed on the part of the Man- 
agers to say that, if it is agreeable to 
the respondent, we will comply with 
the general rules for filing affidavits, 
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by simply reading them without argu- 
ment. What do you say? 

Mr. REDICK. We think the matter 
of too great importance to pass it 
without argument. 

Mr. MARQUETTE. We claim that 
the affidavit would be insufficient in a 
court of law, and we desire to state 
our views whj' it is. 

Mr. ESTABROOK. I proposed to 
submit this point without argument at 
all, but I will read it, and simply 
malce a few remarks. 

^^In the matter of the impeachment 
•of David Butler, Governor of Nebras- 
ka. And now comes J. C. Myers, 
^chairman of the Board of Managers 
herein, and being duly sworn, says 
that the said Board cannot now safely 
proceed to the trial of this cause for 
the reason of the absence of one M. J. 
McBird, who is a material witness 
herein. And he further saith that he 
expects to prove by said witness the 
facts set forth in the first and second 
n>eclfication8 of article two of the ar- 
tusles of impeachment filed herein. 
And he further saith that said McBird 
is a resident of Council Blufis« Iowa, 
that he came willingly before the 
Joint investiirating Committee of the 
Legislative Assembly and gave his 
testimony in substance as hereinabove 
stated, and as this affiant is informed 
and believes, he gave assurance that 
he would come to the city of Lincoln 
and repeat said testimony whenever 
he should be thereunto requested. 
That the Sergeant-at^Arms of this Sen- 
ate called at his the said McBlrd's 
house with the subpcena of this Senate 
and found said McBird absent IVom 
from home. That according to the 
promise and assurance given by the 
said McBird he has reason to, 
and does expect and believe 
that if a continuance be had for 
sixty days, the said Board of 
Managers will be able to procure 
said witness in time to be used at said 
trial. And said affidavit further saith, 
that one Robert D. Sliver Is an Impor- 
tant witness, without whose testimony 
the Managers cannot now safely pro- 
ceed to the trial of this cause. And 
iie further saith that he expects to 



prove by said witness, the facts set 
forth and contained in Article 2, spec- 
ification 3d, of Articles of Impeach- 
ment filed herein. That said Silver is 
a resident of the city of Lincoln in 
this State, but, as this affiant has been 
informed and believes, is detained 
away by the siclcness of his father in 
the city of St. liouls. lliat a subp<B- 
ena has been issued for said witness, 
and the same has been served by leav- 
ing a copy of the same at his place of 
residence, and that the same could not 
be served personally by reason of the 
absence of said Silver. And this affi- 
ant says that if a continuance of this 
cause be had for sixty days, that the 
Managers will be able to procure his 
testimony in time for this trial ; and 
further he saith not. 

rsigned,] JOHN C. MYERS. 

Sworn to and subscribed to in my 
presence this 17th day of March, 1871. 
E. E. CUNNINGHAM. 
President of the Senate. 

And, beside that, gentlemen, I will 
refer you to the affidavit already filed, 
and to the return that was made by 
the Sergeant-at-Arms, which is on file, 
and forms a part of the affidavit of 
the Hon. Managers. So much for the 
affidavits. Now, I will simply state 
in regard to compliance to the rules I 
hardly know to what that may refer. 
There is nothing that relates to crimi- 
nal causes at all. The Judge in his 
rules, generally requires certain things 
to be stated. Because, in civil cases.a 
continuance may be had by either par- 
ty at the first term. The gentleman 
shakes his head ; he thinks that is not 
the rule, but I will show him 
that It is. And at the sepond 
term the courts require affidavits. 
This is in regard to the continuance in 
criminal cases. There is no rule what- 
ever, and each court determines rules 
to suit itself. Our Court in the Sec- 
ond Judicial District, provides that 
a motion shall not be argued. It has 
laid down a rule to that effect. But 
in all cases, whether it be In oar 
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statutes or otherwise, in every case 
brou£:ht Into court at the first term of 
the Court, the term at which process 
is returnable, with a less amount of 
evidence to induce the court to grant 
a continuance, is rendered necessary. 
That, I say, gentlemen, is the rule in 
ordinary cases before local tribu- 
lials. We, in ordinary criminal 
cases, brought, for instance, in the 
count}"^ of Lancaster, before the Dis- 
trict Court, if it should be known that 
by usin^: reasonable diligence, even 
where the offense was committed in 
the county, and where the indictment 
was to be tried ; reasonable diligence 
has been used and they have failed, 
the court will always grant a continu- 
ance to the party makhig the applica- 
tion. In this case, we come here, and 
it may be emphatically said this is the 
return day of the process of thisCourt. 
And it is only three or four days after 
the day that they fixed when the pro- 
cess should be returned. That being 
the case, then, in a local tribunal, to 
give the parties an opportunity to 
make out the case upon one side or 
the other, it should be more em- 
phatically so in a case like this, where 
parties are required to send to differ- 
ent portions of the State, into the dif- 
ferent counties of the State, and even 
across the line, to get witnesses here 
to make their statements good. 1 cei> 
tainly think no argument is necessary 
to satisfy this tribunal that upon such 
a showing as this, this case, at 
this time, under these circumstances, 
there should be no hesitation in grant- 
ing this continuance. Section 325 of 
article 8 of the Revised Statutes says : 

*' In any civil action wherein the de- 
fendant shall answer or demur on or 
betbro the first day of the term next 

tittcli Ur?it term sJiuEl by tlie Jipjieur- 
iinee tenu, mul such eiujj^f? eluiU be 
Dl^Itfiied^ un ttte npijllcutton of either 



party, to the next term, at which time 
the same shall be trled^ unless for 
good cause the court shall continue 
the same." 

Mr. REDICK. Mr. President and 
gentlemen, the law he has just readi 
has been repealed for the past three 
or four years, and perhaps six. That 
statute is never used in a court. I do 
not know what Judge Mason would 
say. 

Mr. ESTABEOOK. The statute 
was enacted in 1866. 

Mr. REDICK. I do not think Mr. 
Estabrook claims that he practiced 
sufficiently in our courts to make him- 
self thoroughly acquainted with our 
rules of practice. The practice is 
that when a case is brouglit into the 
District Court, it is brought in and put 
upon the calendar and numbered for 
trial, if the plaintiff shows he has 
good reason for a continuance by an 
affidavit, if it is demanded by the 
other side, and the rule is if he makes 
it he must follow the statute. That is 
the practice on our side of the river; I 
am not familiar with the practice iu 
Judge Mason's court. Permit me to 
say, gentlemen, that this question of 
adjournment is almost as vital as the 
main case to my client. This sixty 
days continuence is almost as 
bad as a conviction. He don't want 
to be suspended from office for sixty 
days. Ever since the commencement 
of this trial we have argned against 
continuance. Now why do they ask 
for coniinuance? Why to secure the 
witnesses, Silver and McBird? "VVhy 
this man McBird is out of the jurisdic- 
tion of this Court? I read from the 
affidavit of Manager Myers. 

*'Said McBird is a resident of Coun- 
cil Bluft's, Iowa, that he came willing- 
ly bi^lbre the Joint Committee of this 
Le^iUlative Assembly, and gave his 
testimony in substance, as herein- 
above stated." 
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He says be came before tbe commit- 
tee willingly. Now I know tbis to be 
a mistake. I was informed by Elam 
Clark, who was one of tbe committee, 
that McBird was brougbt before a 
"Railroad-' Committee, and after his 
attendance had been secured in this 
way, his testimony was taken. He 
said he would not come to Lincoln, 
and they do not pretend to say that be 
will come, but they believe he will 
come. As far as this man McBird is 
concerned, I say it is useless to grant a 
continuance, for McBird has said he 
don't want to come to Lincoln— that 
he wQl not come to Lincoln, and he is 
beyond tbe jurisdiction of the Court. 
I read again from the affidavit : 

"And as this affiant is informed 
and believes, he gave assurance that 
be would come to the city of Lincoln 
and repeat said testimony whenever 
he should be thereunto required ; that 
the Sergeant-at^Arms of this Senate 
called at his, the said McBird's bouse 
with the subpoena of this House, and 
found said McBird absent from home ; 
that according to the prominse and as- 
surance given by said McBird, he has 
reason to, and does expect and believe 
.♦bat If a continuance be had for sixty 
d.Hys the said Board of Manaij:ers will 
be able to procure said witness in time 
to hy? used at said trial.'' 

Is not ^^^ statement contradicted 
by the fa. "5^^ McBird has taken him- 
self away, ^^^^^ showing that he does 
not want to .appear before this court, 
and there is n ^ reason to believe that 
he wUl come hv^re in sixty days. Now 
we come down to Silver. He says R. 
D. Silver is an imj-^ortant witness, and 
he expects to prove by said Silver : 

"The facts set forth .^nd contained in 
Article two, specification" three, of the 
Articles of Impeachment Aled herein. 
That said Silver is a resi dent of the 
city of Lincoln, In tbis State, but as 
this affiant has been inforniv'id and be- 
lieves is detained away by the sick- 
ness of bis father in St. Louis.'' 
a 



How different that sounds from tbe 
speeches they made here yesterday 
and day before. Then they claimed 
that Governor Butler bad spirited 
away these witnesses, but when the 
honorable Manager comes to put this 
statement on paper and swear to it, 
be draws back, and substitutes an- 
other, to the effect that R. D. Silver is 
at St. Louis, having been called 
there by tbe sickness of bis father. 
That is tbe substance of the affidavit 
on the subject of these two witnesses. 
The affidavit is defective. It must 
appear on an affidavit asking for a 
continuance on account of the ab- 
sence of material witnesses, that 
you know of no other 
witnesses by whom these 
facts can be proved. But here Is a 
document which should be learned by 
every little girl, and played upon the 
piano. This Is what my friend Esta- 
brcok has to say in bis affidavit. He 
says: 

"When I called at the office of 

McBird, I found there one 

Fletcher, who informed this affiant 
that he was a joint occupant of said 
office with said McBird, each paying 
one-half the rent." 

Now, that Is an important item. It 
is of the utmost importance that we 
should be told that Fletcher and 
McBird occupy an office together, and 
that each one pays half the rent. I 
read again from Estabrook's affidavit : 

"That said McBird left Council Bluffb 
on the 3d day of March, 1871 ; that he 
requested him, the said Fletcher, to 
say nothing about his, the said Mo- 
Blrd'S, departure; that he did not 
know where said McBird had gone, 
nor when he would return ; that, dur- ^ 
Ing the conversation with this said af- 
fiant, said Fletcher made the remark, 
in substance, that he guessed be, the 
said McBird bad got even with the 
Governor of Nebraska." 

"Made the remark In substance." 
Now, why not say just what Fletcher 
did say? 
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"That, In conclusion of the conver- 
sation, he, this affiant, asked said 
Fletcher if he did not Itnow that said 
McBird liad gone away to avoid being 
a witness in this case? And that after 
some hesitation the said Fletcher re- 
plied that he had rather not answer 
the question ; that he had promised to 
say nothing; tliat he was sorry he had 
told anything, and that if he were un- 
der oath he would be compelled to tell 
all helinew." 

Why, I have no doubt in God's 
world that he went away to avoid be- 
ing a witness in this case. For if he 
should come here and tell the whole 
truth you would find that he and Sil- 
ver have got this money instead of 
Governor Butler. I state this because 
I know we could prove it. 

"And this affiant further saith, that 
from the office of said Fletcher and 
McBird, he went directly to the resi- 
dence of said McBird." 

Following this up, looking up testi- 
mony here, and cross-examiniug the 
witness before he comes on the stand. 

" That he there met a lady who de- 
clared herself to be the wife of the 
said McBird." 

How did she come to "declare" her- 
self the wife of McBird ? Why did that 
lady say "I am a married woman?" 
He don't say what he had said to that 
lady in the absence of her husband 
that made it necessary for her to pro- 
tect herself by this declaration, but 
there he stops. 

" That in response to the inquiries 
of this affiant, said Mrs. McBird in- 
formed this affiant that said McBird 
went away on Friday, the 3d inst. ; 
that on leaving lie had told her not to 
be alarmed if she did not hear from 
him for a month or more; that she 
had not heard from him since, and 
did not know where he was ; that he 
had told her he might visit Texas be- 
fore he returned; and she farther 
stated, that Mr. Silver was there and 
left with him, the said McBird." 

Ah, Senators, what was Silver do- 
ing up there? The honorable Man- 



ager in his affidavit says he has gone 
to St. Louis on account of the sick-^ 
ness of his father. The truth is, that 
he went to Council Bluff's and run off 
his partner. Silver is the man who 
has got this money, as we will prove 
before you are through. But it is not 
for us to show whether this is true or 
not, because it has been said he has 
been seen here since McBird left. 
Gentlemen, what is the object of this 
motion? Here is Governor Butler out 
of office, and will have to remain so 
until this trial is concluded, and now 
if you adjourn sixty days, it is proba- 
ble you will not get a quorum again, 
and so keep him out of his office dur- 
ing the entire term for which he has 
been elected— just what those persons 
whom we claim have conspired against 
him, designed. We want a speedy 
and fair trial, and we shall insi3t upon 
that as long as this Senate is open to 
hear us. All that we iusist upon is a 
trial now, br as soon as we can get it ; 
two or three days delay will make no 
difference, but, give us a trial as guar- 
anteed to us by the Constitution and 
the law, and let Governor Butler have 
a chance for his life, and not disgraoe 
him forever without any chance to 
vindicate his character before the peo- 
ple. 

Mr. MARQUETTE. I doubt very 
much whether this body will hold that 
continuance can be had without a 
showing, such as is required in our 
Courts; but if they should hold that it 
could, we will simply say there is one 
at least fatal error in that affidavit, 
and that is this : That it must appear 
by that affidavit that there is no other 
witness within reach of this Court by 
which these same facts can be proved. 
If it come under the head claimed by 
the counsel on thie other side — crim- 
inal—there is no power by which you 
can take a deposition of the witness, 
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and If he is beyond the power of this 
Court, and has absented himself for 
the sole reason of Retting away, tlien 
at the end of sixty days you cannot 
get him, no more than you could 
now, unless he comes at his own will. 
He will probably rel\i8e at the end of 
8kty days, the same as he does now, 
and I do not see that we would gain 
anything by this. I suppose that 
both parties of witnesses have been 
summoned here, coming perhaps a 
hundred miles, and at great expense, 
and I think it is the duty of this Court 
to proceed immediately in trying this 
cause. I am satisfied myself that the 
statute in reference to appearance 
term has been repealed. But I shall 
not claim it, as I cannot tlnd the stat- 
ute. 

Mr. ESTABROOK. Mr. Redick 
can find it, because he has much more 
practice than I have. 

Mr. 3IARQUE'rrE. It has been 
held that the first term was not an ap- 
pearance term ; that it was set down 
for trial. I think, in this case, by 
your rule, that the prosecution is 
right. Commence and continue from 
day to day until this trial is over, and 
with that rule I think the trial ought 
to be conducted. We ask this thing in 
good faith. We have no doubt the 
Managers may not think this neces- 
sary, but we think substantial justice 
requires that this case now proceed. 

Manager MYERS. Mr. President, 
and Senators : I \\ \A\ to say a few 
words as to the propriety of granting 
our request for a continuation. We 
make our request on the ground that 
important witnesses are absent ; wit- 
nesses that will prove, if they are 
here, certain facts of whicli they have 
only themselves personal knowledge. 
If we had other persons who could 
pwear to those facts ; if other persons 
to tljes? transactions had been admt-. 



ted to the august presence of Gov* 
ernor Butler, when these occurrences 
took place In his private apartment,^ 
we would have no difficulty in getting 
the proper witnesses before this Court. 
McBird was one of the Governor's par- 
ticular confidants ; he was the architect 
of the University— the recipient of his 
favors ; and it would be doing injus- 
tice to the Governor's sagacity for any 
one to suppose that when these things 
were transpiring he would admit a 
host of witnessess into his presence. 
We made every effort In our 
power to secure his presence here, 
both by summons and attachment. 
We regarded this case as important, 
and recognizing that importance, re- 
sorted to extraordinary efforts to en- 
deavor and have him here. He did go 
to the city of Omaha, and offer his tes- 
timony before that Investigating Com- 
mittee of his own free will and ac- 
cord. We had no power to drive him 
from Council Bluffs. He came before 
the railroad committee and offered his 
evidence without compulsion or pro- 
cess. We could not reach him. He 
was a resident of Iowa. He waited 
for the appearance of that Committee. 
While we were making these exertions 
to get this man here, the other side 
were equally as anxious to get him 
away from this court, its officers, or 
its process. An individual, cheek by 
by jowl to the Governor, — holding a 
prominent position here as contractor, 
and subject to his control, and willing , 
to perform any friendly service, made 
his appearance at Council Bluffs on 
that day. They sent Mr. Stout, or 
somebody sent him, or somebody, to 
us unknown, sent him there, and he 
went on that mission, and on the very 
day McBird disappeared. Stout was 
there himself. And now he is away 
from the jurisdiction of this court. If 
Mr, Stout was here, as bis duties r^ ^ 
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quire him. to attend to his peniten- 
tiary affairs ; to attend and vindicate 
the State and the Governor from these 
charges ; but he, too, has gone, so we 
are obliged to ask for a continuance in 
order that we may prove our aelega- 
tions when they are here. If we can 
get them, we will have them, here ; and 
then be able to judge whether their testi- 
mony is reliable or not ; notby pre-judg- 
ing them. They are not on trial here. 
We are made to believe that they are 
the criminals before the bar of this 
Senate, when it is unnecessary for me 
to say who is the real criminal here. 
If every witness is to be accused by 
the counsel, I ask is that the way Jus- 
tice is to be administered here, by de- 
nouncing the witnesses of the prose- 
cution? Is every witness we propose 
to bring here, to be denounced in ad- 
vance as a scoundrel, not to be believ- 
ed on oath? Now, Mr. President, we 
ask this in good faith. We do not 
propose to carry on this case in the 
absence of necessary and important 
witnesses, which we have reason to 
believe are carried away by a pre-con- 
certed action on the part of the accus- 
ed. Therefore, in order to have an 
opportunity to get them here, we ask 
a continuance of sixty days, and I 
pledge myself, on the part of my fel- 
low Managers, to go on without them 
if we do not secure these witnesses by 
that time. But we are satisfied that if 
they were here we could prove every 
one of these allegations. 

Senator THOMAS. I move the 
Senate adjourn to consider the order 
for sixty day's continuance. 

Mr. REDICK. Iwish to inform Mr. 
Estabrook that I find the law which I 
stated to him just now has been re- 
pealed. 

The PRESIDENT now put the mo- 
tion to retire for consiUtatlon, which 
WM omrried. 



After a short absence the Senate re- 
turned to the senate chamber. 

The PRESIDENT. The Senate 
will come to order,. Gentlemen : The 
Senate haye had under consideration 
the motion of the Managers for a con- 
tinuance of sixty days, and have adop- 
ted the following order : 

'* Ordered, That the application for 
a continuance filed by the Managers, 
be and the same is hereby overruled." 

Manager DOOM. I wish to state 
that as we are forced into this trial, I 
have one favor to ask of the PresI* 
dent; if, during the trial, a material 
witness is absent, we will ask for a 
short adjournment in order to get 
him. 

The PRESIDENT. Unless there i a 
some order adopted by the Senate the 
trial will proceed. 

Mr. ESTABROOK. I ask that ali- 
ases be served upon witnesses that 
have not yet been found, and an at* 
tachment be served upon witnesses 
who have not answered their sum- 
mons, and I ask for an adjournment 
until to-morrow. 

Mr. MARQUETTE. There are sev- 
eral witnesses who are complain- 
ing about their being detained her e 
without being examined. I think we 
should proceed without further delay. 

Senator THOMAS. I would like to 
know if the Managers desire an ad-( 
journnient? If so, they should put the 
motion in writinsr. There may be 
witnesses here in town who are ready 
to appear. 

The PRESIDENT. Any motion the 
counsel require, they will reduce to 
writing. 

Mr. ESTABROOK. I wish to have 
the names of witnesses again called, 
and proclamation made that those an- 
swering shall be present to-morrow 
morping. ^ 
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Mr. MARQUETTE. I would like 
to ask if the Managers propose making 
an opening address? If so, tliey miglit 
proceed with that. I understand that 
they have the privilege to do so. 

Mr. ESTABROOK. We are, of 
course, expecting to address the court ; 
but the chairman of the Board of 
Managers is not prepared to open just 
now. His references, authorities, &c., 
are not in shape to be used Just now. 
Everything will be in readiness to 
move right along to-morrow morning. 
I would ask, or if the President deems 
it necessary, have some member put 
the motion in writing, that the Senate 
adjourn until to-morrow morning. 

Senator TEXNAXT. I move the 
Senate, sitting as a Court of Impeach- 
ment, adjourn. 

Senator THOMAS. I suggest that 
the Senator fix the hour of 9 o'clock 
to-morrow morhing. 

The amendment was accepted, and 
the President adjourned the Senate. 



Fifth Bays Proceedlii{|ft« 

Saturday— 9 a. m. 

Senate called to order. Prayer by 
the chaplain. 

The PRESIDENT. The hour hav- 
ing arrived Axed by the Senate sitting 
as a Ck)urt of Impeachment for the 
trial of David Butler, Governor of the 
;State of Nebraska, the Sergeant-at- 
Arms will make the usual proclama- 
tion. CProclamation made.) 

The PRESIDENT. The Secretary 
will call the roll of the Senate. 

Present.— Senators Brown, Crop- 
sey. Hawke, Hascall, Hilton, Metz, 
Sheldon, Thomas, Tucker, Tennant 
and Mr. President. Absent, Senators 
Gerrard and Kennedy. 

The Journal of yesterday was read 
and approved. 



The PRESIDENT. Gentlemen 
Managers, the Senate sitting as a 
Court of Impeachment for the trial of 
David Butler, Governor of Nebraska, 
is ready to hear you in the presenting 
of this case. You may now proceed. 

Manager HUDSON. Mr. Presi- 
dent, I suggest that one of the Sena- 
tors is not yet in his seat, and it is not 
proper to proceed. 

The PRESIDENT. The chair is of 
the opinion that it is not requisite that 
all the Senators should be present 
and in their seats. 

Manager MYERS. Mr. President 
and gentlemen of the Senate, I have 
been deputized by the Managers in 
this case, to appear before you in sup- 
port of the articles of impeachment 
that have been preferred against Da- 
vid Butler, Governor of the State of 
Nebraska. I have accepted this duty 
-with a doubt of my ability to do Jus- 
tice, not only to the prosecution of 
this case, but also to those who have 
conferred this responsible position 
upon me, and I am impressed with the 
importance of the case and the over- 
whelming results to come from its 
final hearing. But not wishing to re- 
tire from a case that requires the as- 
sistance of the ablest minds, although 
surprised that it should have been put 
on me by the House of Representa- 
tives, I did not consider myself justi- 
fied in avoiding any of the responsi- 
bilities of the case. It is certainly a 
strange and remarkable circumstance 
that Nebraska should, among all the 
States of the Union, be the first to pre- 
sent her Governor before an impeach- 
ment Court for embezzlement of pub- 
lic funds. I know of only one case in 
the history of any foreign country 
with which we are familiar, and that 
is Warren Hastings, the Governor- 
General of India, who was brought 
before the Impeachment Court of 
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EnjB^land some eighty or ninety years 
ago. In that case an officer 
was charged with high crimes 
and misdemeanors, who had been 
commissioned by the Crown of Eng- 
land as Governor-General of her vast 
possessions in India. He was clothed 
with unlhnited power; sent as the 
representative of the power of Great 
Britain In the person of one of her 
purest, one of her ablest, and one of 
the noblest representatives of English 
nobility. He was sent there to im- 
press the unchristianized heathen 
with the majesty and power of the 
Crown of England, and to assert her 
dominion over some sixty millions of 
people. A man thus distinguished ; a 
man placed in that position of human 
grandeur, It was to be supposed, 
would be above the ordinary seduc- 
tions of life ; that a man having the 
destiny of a vast empire placed within 
his control, that covetousnesa would 
be the last vice that would attract 
him from his high position. And, al- 
though after a long and tedious trial 
of seven j-ears, in which names ap- 
pear that are now immortal ; In which 
the name of Hastings has gone down 
disgraced; in which the name of 
Burlce appears as a name that has not 
been excelled by ancient orators, as 
Demosthenes — and has only been 
equalled by Webster in our own coun- 
try—while that name towers as a 
monument of human greatness, an 
achievement of mental power, the 
memory of Warren Hastings lives on- 
ly in the hate of mankind. And in 
the case of Francis Bacon, wliose 
name has rolled around the world as 
one who stands eminent in human 
knowledge — that man who stood at 
the head of the jurisprudence of tlie 
world; who, as a philosopher, was 
further advanced than any of the 
ancients conspicuous upon tlio pages 



of history— that name, although im- 
mortal. Is covered with everlasting- 
disgrace. I think, gentlemen Seua^ 
tors, having these examples before us 
in the history of European nations, it 
Is not a singular fact that the State 
of Nebraska, pure and undetlled as 
God made her; an infant in the sister- 
hood of States ; should, in the early 
progress of her career, be compelled 
to institute articles of impeachment 
against her Governor, for the same 
reasons which expelled Hasthigs from 
India, and which sent her great legal 
and moral luminary to the tower. Is 
It not a remarkable fact that, a State 
which springs almost from the bosom 
of the Creator pure as an infant on 
its mother's breast, should, in this 
early stage of its life, hand down its 
name to posterity, which few 
of us will regard with pride. I 
sincerely hope that these charges 
may prove to be untrue ; that it may 
be shown that these allegations against 
the ruler of this State are not true ; 
that the facts are not as represented ; 
that the Governor stands here, an hi- 
jured man. Mr. President, I had 
drawn a parallel between the Gover- 
nor of this State in relation to the ar- 
ticles of Impeachment, as bearing 
strong similarity to the same charges 
preferred against Sir Francis Bacon — 
a man that was noted for possessing 
all the strength of Intellect God 
ever bestowed upon a human 
being ; who was pronounced 
by Byron to bo the greatest, and it 
must be confessed, the meanest man 
who ever lived. I will request my 
friend, ^lanager Hudson, to read from 
page 7G1 of the Hubbell trial tlie con- 
fession of Sir Francis Bacon : 
(Manager Hudson reads.) 

'•To the iirst article of the charge, 
viz: In tlie cause between Sir Row- 
land Kgerton and Edward E^^erton, 
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the Lord Chancellor received £300 ou 
the part of Sir Rowland E<jerton, be- 
fore he had decreed the cause. I 
do confess and declare that upon 
a reference from hu? majesty of all 
suits and controversies between 8ir 
Rowland E^rerton and Edward E<rer- 
ton, both parties submitted themselves 
to my award by recognizances recip- 
rocal in 10,000 marks apiece. There- 
upon, after divers hearings, I made my 
award with the advice and consent of 
my Lord Hobart. The award was 
perfected, and published to the 
parties which was in February. 
Then some days after, £300, mentioned 
in the charge, were delivered unto 
me." A^ain, the second article of 
the cfaarjice, viz : ' In the same cause, 
he received from Edward Egerton 
£400.' *•£ confess and declare, that 
soon after my first coming to the seal, 
being a time when I was presented by 
many, the £400 mentioned in said 
charges was delivered unto me in a 
purse, and as I now call to mind from 
Edward Etjerton, but as far as I can 
remember, it was expressed by tliera 
that brought it, to be for favors past, 
and not in respect of favors to come." 
Again, the third article of the charge, 
viz: In the case between Body & 
Hody, he received a dozen buttons of 
the value of £50, about a fortnight 
after the cause was ruled.' **I con- 
fess and declare that as it is laid in the 
charge above, about a fortnight after 
the case was ehded. it being a suit for 
a great Inheritance, there were gold 
buttons, about tlie value of £50 as is 
mentioned in the charge presented to 
me, as I remember by Sir Thomas 
Perrot, and the party himself." So of 
the fifth article against hhn :— *^To the 
fifth article of the charge, viz : 'In Sir 
Thomas Monk's causes, he received 
from Sir Thomas Monk, by the hands 
of Sir Henry Holmes, £110, but this 
was three-quarters of a year after this 
suit was ended.' I confess It to be 
true that I received 100 pieces, but it 
was long after the suit ended, as is 
contained in the charges." And so of 
the seventh article against him : '*To 
the seventh article of the charges, viz : 
' In the cause between Ilolman and 
Young he received of Young £100 
after the decree made for him :' •'*1 
conf^s and declare, that as I remem- 
ber, and good while after the cause 



ended, I received £100, either by Mr. 
Tobey Mathew or from Young, him- 
self. Again : To the eighth article of 
the charge, *'In the cause between 
Fisher and Wrenham, tlie Lord Chan- 
celloi, after the decree passed, re- 
ceived a suit of hangings, worth £160 
and better, which Fisher gave him by 
advice of Mr. Shute :' **I confess and 
declare, that some time after the de- 
cree passed, 1 being at that upon re- 
move to York-house, I did receive a 
suit of hangings of the value. I think, 
mentioned in the charge by Mr. 
Shute, as from Mr. Edward Fisher, 
towards furnishing of my house as 
some others that were in no way suit- 
ors, did present me with the like about 
that time." 

Had Sir Francis gone, down into the 
depths of Infamy, on the charge of 
having interfered with the rights of 
his fellow-citizens, so far as the admin-^ 
Istration of justice was concerned ; had 
he been incapable, or a victim to drun- 
kenness, or insanity, the world would 
have hid its eyes, and looked upon his 
actions with charity. But Sir Francis 
Bacon went to the lowest depths for 
trampling upon the laws of honor and 
of duty committed to his keeping in 
the position he occupied. He fell a 
viciim to his love for the almighty 
dollar. It was the same seductive 
power which laid David Butler in the 
dust. It was the almighty dollar, 
gentlemen, for which David Butler 
grasped, as we shall endeavor to show 
here, by undoubted proof; such as- 
will convince the people of Nebraska 
that they have been betrayed by a maa 
whom they once loved ; by one Uiey 
once esteemed ; the man who reported 
in his message to the Legislature, that 
there was ^77,000 in the Slate Treasu- 
ry, yet -there was not foimd a single 
dollar In our cofiers. But I drop the* 
parallel I have been drawing between 
Francis Bacon and David Butler. Da- 
vid Butler is ai'raigned before this Sen- 
ate to be tried on the merits of the 
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ease. We do not ask you to accept as 
final the articles and speciiications 
which have been prepared against 
him by the House ot Representatives. 
Bather would we hold before you the 
scales of justice equally poised. And 
if we do not prove every one of the al- 
legations, it will be because the wit- 
nesses who are cognizant of the facts 
are beyond the jurisdiction of this 
Court. It is true, we believe, that for 
years there has been a settled plan on 
the part of David Butler to demand 
money from every man who has been 
employed in doing work for the State 
public buildings. We shall present 
evidence here to substantiate these 
and other material allegations. Now, 
in reference to the first article, to 
which I will call the attention of the 
Senate; in reference to the school 
fund, we may have a few observations 
to make. It appears that the Govern- 
ment of the United States had opened 
its purse and been very liberal in as- 
sisting in the building up of the inter- 
est of new States ; and so profuse and 
lavish in fostering her educational in- 
terests that she has set apart a certain 
amount received from the sales 
of public lands, for the use and 
benefit of the people of those States. 
It would seem that previous to the 
admission of this State into the Union 
an act was passed granting Nebraska 
five per cent, of the proceeds of the 
sales of the public lands of the United 
States, within the State x)f Nebraska. 
This amounted to #16,881.26. The 
Legislature by joint resolution author- 
ized the Governor to secure the same, 
to be paid over to the Treasurer of the 
State at as early a day as possible. 
He proceeded to the city of Washing- 
ton and procured the amount audited 
to be paid over to him, by a warrant 
issued for the same, payable: to the or- 
der of David Butler. I believe that 



warrant was brought to Omaha by^ 
one E. B. Taylor, and deposited in the 
First National Bank of that city, sub- 
ject to the order of David Butler, Gov- 
ernor of Nebraska. It remained in 
that institution for a short time, when 
the Governor took steps to get it into 
his possession, and gave a power of 
attorney to Nelson C. Brock to en- 
dorse the warrant and draw the money 
on it, and that Mr. Brock obtained the 
money and brought it to Lincoln and 
deposited it in the banking house ac- 
count, subject to the order of David 
Butler. And it is hero for the first 
time that an agent appears in this mat- - 
ter, who charges ^00 for the carrying; 
of this money from Omaha to Tiinnaln:, 
And David Butler secured three eer^ 
tificates of deposit at interest^ and 
took out #15.000 of the amount, leav- 
ing the remainder there to the credit 
of David Butler, individually, as it is 
clearly shown on the books of the 
bank, and they cannot lie. He hadi 
no more right than you or I to hold 
that money in his possession a mo- 
ment, but it was his duty to pay it 
promptly into the State Treasury. He- 
had some object in depositing that 
money in the bank; what was it? If 
he had put this money into the Treas- 
ury, it would have been beyond his- 
reach, for he would have been re- 
strained from taking it out of the 
Treasury on his own checks or war- 
rants. So he took very good care not 
to have it deposited in the Treasury.. 
Now, after having this money for 
some time, it occurred to the Governor 
to get up a kind of security and con- 
vert it into a loan. He had mort- 
gages on lands up in Pawnee county 
made out to himself and from himself 
as security to the State. So that the 
Governor had both the mortgages and 
the money in his possession and there- 
was no way to get them out.. 
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We will now turn to the McBlrd case, 
a case certainly atrocious in all of its 
acts. I will just read article 2d, re- 
ferrin;!^ to this matter : 

Art. n. That said David Butler, 
Governor of the State of Nebraska, in 
the exercise of the powers and prerog- 
atives conferred upon and belonging 
to him by law as such Governor, has 
corruptly and unlawfully used and 
offered and attempted to use such 
official powers and prerogatives, and 
corruptly and unlawfully refused to 
perform his duties as such Governor, 
for the purpose and object and with 
the intent of securing to himself 
profits, gain and emolument, and with 
intent to extort money or advantage 
from persons having claims against 
the State, or seeking some office, or 
privilege under the laws thereof. 

The second specification under that 
article reads as follows : 

Specification 2d. That the said 
I>avid Butler, Governor of the State 
of Nebraska, being such Commission- 
er and having such authority as set 
forth in the last above specification : 
The said M. J. McBird mentioned 
therein, presented to the said Gov- 
ernor at Lincoln, in said State of Ne- 
braska, in the month of November, 
A. D. 1869, another demand and claim 
for additional services as architect in 
and about the making of plans and 
specifications for anc^ superintending 
the erection of the aforesaid State 
University building, and thereupon 
the said David Butier, did then and 
there, scandalously and corruptly 
agree with the said McBird in sub- 
stance and to the effect that the said 
Butler, as Governor as aforesaid, 
would allow the said McBird^s claim 
and demand at the sum of one thous- 
and eight hundred and twenty-eight 
dollars and twenty-six cents, and that 
the said McBird would in considera- 
tion thereof pay to him, the said David 
Butler,one-half thereof, and thereupon 
the said David Butler, Governor, as 
aforesaid, did allow such claim and 
demand at said sum, and procure and 
cause to be issued thereupon two war- 
rants upon the Treasurer of the State 
of Nebraska, each for the sum of nine 
hundred and fourteen dollars and thii^ 
teen cents, and then and there in pur- 
9 



suance of the said scandalous and cor- 
rupt agreement, the said McBird en- 
dorsed and delivered one of the said 
warrants to said David Butler, who 
received and kept the same. 

Now, gentlemen, here is a case, 
where Governor Butler accepts money 
that didn't belong to him, of McBird, 
and he conspired with McBird to make 
a fictitious claim, and to divide the 
spoil with him. But we shall dismiss 
this McBird case, the only evidence, 
if that individual were here, by which 
we would be able to prove this start- 
ling state of facts. I recur now to the 
case of R. D. Silver, an individual, 
whose reputation I believe, in this 
State, stands before the people pure 
and untarnished, with no stigma upon 
his character, and nothing will be ad- 
mitted to the contrary unless satisfac- 
tory investigation prove it. The fol- 
lowing is the statement of Mr. Silver, 
as contained In this third specification 
of this article. Mr. Silver |had a 
claitii to the amount of $13,000 or 
$14,000, and he was unable to get that 
money from the grasp of Butler 
unless he would come down 
with a consideration for doing so, and 
it is a singular fact that the Gk>yern- 
or's demands were nearly equal to 
the sum total of Silver's claim : 

*'In his private office, David Butler, 
asked R. D. Stiver If he was not going 
'*to do something for him ;" he thought 
he ought to give him $10,000 ; and re- 
fused to settle the accounts of Sliver 
until Silver acquiesced in the demand 
thus made." 

The Governor wanted to have $10,- 
000 out of the $14,000 or $16,000 that 
remained to the credit of Silver upon 
this contract; and somebody else said 
to him— 

"You have promised to give the Gov- 
ernor $10,000 of what remains In the 
treasury as a bonus bv virtue of pre- 
vious agreement; what would you 
give me?" 
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It would seem there were other par- 
ties interested in these demands upon 
Silver ; and as an agreement had been 
made to pay the Governor that 
amount, the other party demanded 
•3,000 as his share of the fund. Show- 
ing that there was a conspiracy of in- 
dividuals in the town of Lincoln, not 
only to rob the treasury, but the peo- 
ple who had claims upon the treasury 
upon other contracts, and that no man 
who complied with his contracts as he 
was bound to do, could get a dollar of 
his just dues until he relinquished a 
portion of it to the oflScials ; more 
than an ordinary individual would 
consider enough to build up a half 
dozen farms ; unless h9 complies with 
the demands of the Governor he could 
not release or cancel his bond; he 
could not sever himself from the State. 
Now, this is certainly a remarkable 
position for a Governor of a State to 
be in. It is certainly, I think, Sena- 
tors, a humiliating position for a 
Governor to be in who has been 
clothed with executive power 
by the vote of the people. It would 
certainly be repulsive to the honest 
feelings of the people who have given 
their confidence to the Governor and 
who rallied around him, that he 
should thus show his ingratitude, the 
worst feature In human character, to 
the people of this Stat6, who covered 
him with the panoply of their power. 
That he should sit in his office like a 
grasping spider, spinning his web 
around everything thnt would ap- 
proach, dragging his victims into the 
dark corner of the cell, and feeling 
into their pockets and saying '^how 
much money have you here; how 
much can I get on this contract?" A 
most humiliating attribute, and he 
should feel It in his inmost heart. 
Everything he hafl touched within the 
past three years of his political exist- 



ence seems to be tarnished with that 
same hankering after money. He 
could not make a contract with an in- 
dividual for a book, or for a pen, for a 
building, or for a single stone or peb- 
ble, unless he would have its beauty 
destroy its value if he had not a share 
of it. He would have taken the beauti- 
ful Koh-i-noor, that is admired by the 
world, and in order that he might sat- 
isfv himself, would have broken it to 
pieces that he might have a piece of 
it. He would have destroyed the 
temple in order that he might have 
the gratification of seeing it destroyed, 
if he could lay hold of a share of the 
ruins. I cannot see how a man who 
has the common attributes of human 
beings should have allowed himself to 
become the victim of this pas- 
sion. It has been said that ^ 'money is 
the root of all evil ;" surely that has 
been true as to Gov. Butler. It has 
tarnished the fair fame of our beauti- 
ful State. These things have been 
known to be in existence for years and 
years; his fWends informed him that 
there were suspicions of his conduct 
in his official position ; they were will- 
ing to admit that he had shown dili- 
gence; that he was a man of the 
people ; but they notified him to be- 
ware of the seductions of money ; that 
he should not fall a victim to the arti- 
fices of those who surrounded him ; 
but that he should stand up as a bar- 
rier to the encroachments that forced 
themselves upon him in his position 
as Governor. I call the attention of 
the Senators to the acts of the Assent 
Wy, page 214. It does not appear 
upon the records of any other State In 
this Union. I have no doubt these 
people who assembled in the Capital 
in 1869 were aware of these extraor- 
dinary facts, and they notified the 
Governor to stand off. I read from 

uigitizea Dy x^:jv/v/x iv 



JMPEACHMENT TBIAL. 



67 



section 103, page 214, of our State 
Laws of 



"If any County Treasurer or other 
officer or person charged with the col- 
lection, receipt, safe keeping, transfer 
or disbursement of the public money, 
or any part thereof, belonging to the 
State or any county, precinct, district, 
city, town or school district in this 
Stare, shall convert to his own use or 
to the use of any other person or per- ^ 
sons, body corporate, association or 
party whatever, in any way whatever, 
or shall use by any way of Investment 
on any kind of security, stocks, loan, 
property, land or merchandize, or in 
any other manner or form whatever; 
or shall loan with or without interest, 
to any company, corporation, associa- 
tion, or individual, any portion of the 
public money or other funds, property, 
bonds, securities, assets, or effects of 
any kind received, collected, or held 
by him for safe keeping, transfer or 
disbursement, or in any other way or 
manner, or for any purpose ; or if any 
person shall advise, aid, or in any 
manner participate in such act, every 
such act shall be deemed and held in 
law to be an embezzlement of so mucl^ 
of said monies or other property as 
aforesaid as shall be thus converted, 
used, invested, loaned, deposited, or 

Said out as aforesaid, which is hereby 
eclared to be a high crime and mis- 
demeanor, and upon prosecution, trial 
by indictment, and conviction thereof, 
before any court of competent juris- 
diction in this State, such County 
Treasurer, or other officer or person, 
shall be submitted to imprisonment in 
the Penitentiary, and kept at hard la- 
bor for a term of not less than one 
year, or not more than twenty-one 
years, according to the magnitude of 
the embezzlement, and also to pay a 
fine equal to double the amount of 
money or other property so embezzled 
as aforesaid ; which fine shall operate 
as a judgment at law on all the estate 
of the party so convicted and sen- 
tenced, and shall be enforced by ex- 
ecution or other process, for the use 
only of the party or parties whose 
money or other funds, property, bonds, 
or securities, assets, or effects of any 
kind as aforesaid have been so embez- 
zled ; and in all cases such fine, so op- 
erating as a judgment, shall only be 



released or entered as satisfied by the 
party or parties in interest as afore- 
said." 

Kow, if it please the Senate, we shall 
say in this connection, we have no de- 
sire to pursue the Governor to the ex- 
tent contemplated in this act of the 
Legislature. We have no desire to do 
more than to remove him ftom office. 
The punishment that is provided in 
the Constitution Is plainly stated ; 
hence the Governor was admonished 
by this act not to place himself in the 
power of the law, but to protect and 
uphold its interests. He was to guard 
the interests of the State from the at- 
tacks of robbers, of whom he has 
shown himself the Prince. Now we 
will show how the Governor has dis- 
posed of himself in connection with 
the other affairs of the State, llie 
University of the State of Nebraska is 
richly endowed, and the Governor of 
the State, by virtue of his office, is at 
the head of the institution. There are 
a great many nice positions connected 
with the University ; hence the Gov- 
ernor is frequently approached upon 
the subject of making appoint- 
ments : **Sir, I desire to make 
myself of use to the State, and, 
believing myself capable, would 
like the position of Treasurer 
of the State University." Well, in- 
stead of saying, '*If you are capable 
of discharging the duties, you shall 
have the place," he says **How much 
will you give me to use my infiuence 
to get this place? It is within my con- 
trol, as I am President of the Board 
of Regents, but I must have some- 
thing for myself before I can procure 
you the place." "Well, will you take 
9750 to secure the place for me?" 
Now, gentlemen of the Senate, I ask, 
is it not disgraceflil that the Executive 
of our State should take upon himself 
the business of an auctioneer, and di^ 
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pose of the offices and positions in his 
control, to the highest bidder? I 
l^now that offices and commissions 
have been sold to the highest bidder, 
but this is In England, and are we to 
recognize that principle In the State 
of Nebraska? Is that to become 
a part of the perquisites of our Exe- 
cutives? Are we to put It upon rec- 
ord that these offices are only to be 
given as bribes? Are we to permit 
the Governor of this great State to 
put upon the auction blocic its offices, 
honors, and its highest places? Yet 
here Is Nelson C. Brock, who offers 
the sum of ^750 to Governor Butler 
for the office of Treasurer of the Uni- 
versity, and is rejected because of the 
insufficiency of the amount. I read 
again from pages 55 and 56 of Hub- 
bell; 

* 'After my being introduced to my 
Lord Chancellor, there was some time 
for my Lord^s consideration. Near a 
week after a message was sent me by 
Mr. Cottingham. that my Lord would 
be ready to admit such a day. Before 
the day came, I had a message contra- 
dicting it, upon my Lord Chancellor's 
being engaged to attend the council 
on that day. After that I expected 
the appointment of another day for 
that purpose; and in the meantime 
this affair had got into the public news- 
papers, as everything does, and I was 
named by everybody to be the person 
fixed upon, and people resorted to me 
to transact the business of the office, 
which I could not do without being 
dulv appointed. And shortly after 
that time, there was a report spread 
that my Lord Chancellor had design- 
ed to make a present of the place to 
some gentleman in the country, which 
gave me an uneashiess, and put me 
upon an expedient that since I could 
not have a ready access to so great a 
person as his Lordship, I went to Ken- 
sington one morning to wait upon the 
Countess of Macclesfield; and upon 
presenting my name, and that I de- 
sired to speak with her, in a short time 
I had the honor of seeincr her, and ac- 
quainted her that X was tne person my 
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Lord bad promised the office to, and 
that I conld not proceed therein with- 
out being sworn ; therefore I desired 
Her Ladyship to intercede with my 
Lord, that I might be speedily sworn 
in. Her Ladyship said she never did 
meddle with any affairs of a public na- 
ture. I approached his Lordt^hip's 
Lady. I used several arguments with 
her, as that the thing was now pub- 
lic." 

This witness in the same testimony 
then says, that in retreating ftom Her 
Ladyship's presence, he deposited on 
a table near where he was standing at 
the time, the sum of five thousand 
four hundred and fifty pounds star-* 
ling. This money he held in his hand 
while he addressed Her Ladyship, and 
to its effect is attributable the sudden 
change of neutrality in the affairs or 
her Lord, to active intercession in be^ 
half of her suitor for office. Now, that 
fellow was a gentleman in his manner 
of taking and giving bribes in compar- 
ffon with your Governor. Had David 
Butler spurned the bribe as he would 
the briber, he would have proven 
himself an honest man, and have es- 
caped all these charges which are so 
humiliating and disgraceful. Now we 
are asked to account for the i-e-elec- 
tlon of Governor Butler, in view of 
the charges of malfeasance brought 
against him at the last election. We 
can easily and truly dispose of that.. 
The facts were well understood, from 
one end of the State to the other, and 
how were these facts treated by the- 
Governor? He arranged fictitlons 
statements, from various officials, and 
when these had packed the case, hcv 
boldly declared all the charges of ap- 
propriating the school monies to his 
own use, false and malicious. He an- 
nounced the fact of his purity in these 
remarkable words : "If any man says 
that I have stolen any of the school 
monies, turn back his collar, seize his 
ear, and whisper down deep into his 
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black heart that he is a liar.*' 
These are hard words, and many 
believing in the sincerity of tlie decla- 
atlon, voted for him, supposing that 
the Governor was lilte Henry Horn in 
Jaclcson's time, that he could not tell 
a falsehood. I said at the time if the 
Governor can use those strong words 
on that subject to contradict them, 
then Tarn the Governor's friend, and 
can support him. I was satisfied at 
that time that the Governor was un- 
justly charged. On coming here into 
the legislative halls and hearing the 
General Assembly ask the Governor 
if he had paid that money into the 
treasury, and he said that he had; 
thea I rested once more ; thinking I 
had been deceived once, I might be 
deceived again, but I hoped not. In a 
few hours it was whispered about that 
the money was not there. We inquir- 
ed of the Treasurer if the money was 
there ; and the Auditor in two hours 
afterwards reports to this House that 
the monev bad never been paid into 
the Treasury. Well, now, gentlemen, 
in this country WQ claim to be a law- 
abiding people, and we have a right 
to the claim, which is founded upon 
the fact that we are ourselves the law 
makerf . And we do, what is not done 
by the crowned heads of Europe ; we 
compel our officers to take 
and subscribe to an oath that 
they will faithfully perform the 
duties of their offices. The Governor 
of this State is Rupreme, not as an au- 
tocrat or king, but in the limits of his 
office as defined by law. Now in re- 
gard to the loan of the Ticbenor case. 
It was loaned by the Governor under 
very suspicious circumstances indeed. 
I do not believe the Governor had any 
power to loan that money, on private 
securities. I believe that the public 
tund should be invested on undoubted 
securities and not for private purpos- 



es. Why, would any of you, gentle* 
men, acting as the custodian of the 
public fUnd, give a loan on a building 
like the one at the end of the avenue, 
that was already covered by prior 
claims for several thousand dollars, 
havingknowledgeof the fact? How 
was that money loaned? By David 
Butler, one of tiie Comissioners of the 
school fdnd? No, it was loaned by 
David Butler, king. King Butler in 
this case; and here is the proof: 

Lincoln, Nebrska, > 
July 30, 1870. J 
To James Sweet, Esq., Treasurer of 

the State of Nebraska : 

Sir— You will loan, on good ap- 
proved security, to Amanda F. and 
Anson O. Ticbenor, of Lincoln, Ne- 
braska, ten thousand ($10,000.00) dol- 
lars, for the term of five (5) vears. out 
of the first permanent school land fhnds 
received by you, as an investment 
for the State School Fund, at an an- 
nual interest often (10) per cent., said 
interest to be j^aid semi-annually in 
advance ; the security to be approved 
by me. 

[Signed.] David Butler. 

Who authorized; David Butler to 
place that loan of the school flihd 
upon that building, or anybody el6e? 
Why was that security to be approved 
by "me?" Why did Governor Butler 
arrogate to himself the sole power of 
that Board, and allow them to take 
$10,000 out of the school Amd and 
loan it upon a pile of boards, without 
any authority of his colleagues in the 
School Fund Board? If he had any 
authority ^here does it appear? can 
it be shown anywhere that they au- 
thorized him to do so? If they did not, 
I am satisfied. To be a tyrant does 
not consist In putting a man to the rack. 
Tyranny, gentlemen of the Senate, 
consists in the usurpation of the law. 
The man* who Is Invested with the pan- 
oply of authority ; who tramples upon 
your laws ; who brings the honor and 
reputation of your State into disgrace t> 
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who enriches himself at the pablio ex- 
pense, and tramples upon every law, 
haman and divine, for the accomplish- 
ment of his own nnholy purpose— he 
Is a tyrant. That constitutes a dis- 
grace, an act that maket many men 
promhient npon the pasre of history. 
It was the tyranny of the Judges like 
JefEHes that gave them an immortal- 
ity in England. The tyranny over the 
mind is greater than ttiat over the 
body. And^here we have a tyrant in 
Nebraslta of that description. Who 
abides not hyfhe laws of your country ; 
who Is not a law-abiding citizen ; who 
does not obey the constitution he has 
sworn to obey. Gentlemen, I shall 
have little to say in addition to what I 
have said. I am satisfied thi^ what- 
ever verdict yon shall give in this mat- 
ter will be one that will be dictated 
purely by Justice and the facts pre- 
sented by the evidence. I know every 
man here is an honorable man, and 
desirous to do Jnstice to the State, and 
also of vindicating the Governor ft>om 
these foul and damning assertions, if 
that be possible. And with your ver- 
dict I am sure the people will say 
^' well done, good and faithful serv- 
ants." If the evidence we produce 
will not Justify the impeachment of 
the Governor, we do not ask you to do 
It; but if we make good these articles 
presented by the Managers in the 
name of the people, and upon evi- 
dence never known to exist in any 
other case, we shall expect to have 
justice. And now, as far as I am con- 
cerned, I am ready and willing to give 
the case into your hands. 

The PRESIDENT. The counsel 
for the respondent will now pro- 
ceed. 

Mr. BRIGGS. We do not desire to 
make a statement of our defense at 
the present time. The precedents, in 



view of these trials, have been for the 
Managers to open their case first; 
then to proceed and introduce their 
evidence. After they have completed 
the introduction of their evidence* 
then the respondent has the right, if 
he chooses, to make*a statement of his 
case> on his part, before he proceeds 
to produce evidence. We desire to 
pursue that course in this case. 

Mr. MARQUETTE. We so under- 
stand the order adopted by the Sen- 
ate. It was so published in the pa- 
pers. That the prosecution should 
open and bring forth their evidence; 
and at the close, we would then open 
our case, and bring forth our evi- 
dence. 

The PRESIDENT. The chair is of 
the opinion, after having examined 
the precedent of the Impeachment 
trial of A Johnson, that the counsel 
for the respondent is correct in his 
views. 

Manager DOOM. Mr. President, I 
wish the names of witnesses cal- 
led. 

The clerk calls the roll of witnesses 
as follows : 

N. C. Brock, James Sweet. M. J. 
McBIrd, R. D. Silver, T. H. Hall, J. 
Cadman, M. A. McPherPon, W. R. 
Fields, J. N. Ca««ell, J. W. Woods. 
James Queen, M. Riddle, £. T. Hud- 
son, E. Veits, D. W. Baker, John Gil- 
lespie, C. S. Chase, Seth Robinson, T. 
L. Griffey, L. Crouiise, J. T. Davis. E. 
Clark, James Gerrans, J. R. Patrick, 
A. J. C4t)p8ey, C. C. Crowell. J. S. 
Church, D. R. Dungan, H. D. Hatha- 
way. 

Of these, James Sweet, T. H. Hall, 
J. Cadman, W.R. Fields, J. N. Cas- 
sell, James Queen, J. M. Riddle, E. T. 
Hudson, John Gillespie, C. S. Chase 
and A. J. Cropsey answered to their 
names. The Managers stated that T« 
L. Griffey was excused. 
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FIAlk I>ay-— Morning Session* 

Lincoln, March 18, 1871. 
Manager DOOM. We are prepared 
to go to trial. Call James Sweet. 
James Sweet is called and duly sworn 
by the Secretary. 

Mr. ESTABROOK. In the first 
place Mr. President, I wish to offer in 
evidence this paragraph in the re- 
port of the Committee on Ways and 
Means : 

Mr. Rosewater presented the folio w- 
\ng resolution, which was adopted : 

Beaolved^ That the Governor is 
herebv requested to communicate to 
this House, at the earliest moment, 
the name of the agent appointed by 
authority of an act of the Legislature, 
to collect from the United States the 
live per cent.^upon the sale of public 
lands set apart for school purposes 
prior to the admission of the State, 
the amount so accrued and due to 
the" State, and the amount collected 
and paid into the State Treasury . Al- 
so, the amount paid to said State 
a^ent for his services. 

His Excellency submitted the follow- 
ing Special Message : 

To the Honorable Speaker of the House 

of Bepresentalives : 

In response to a resolution passed 
by the Honorable House of Represen- 
tatives relative to the collection of the 
fiveper cent, fund, I submit the fol- 
lowing report : 

Amount accrued and due the State 
January 1st, 18C9, $16,881. 20. 
fO 



While in Washington in the spring 
of 1869, I secured the. auditing and 
payment of this claim, and deposited 
the above amount in the State Treas- 
ury. No fee or commission was paid 
any agent for its collection. 

David Bdtleb. 
Executive Department, Jan. 25, 1871. 

The object of offering this in evi- 
dence is to show that this five per 
cent, fund came from Washington. 
We only ask to introduce so much as 
is signed by David Butler. 

I also offer this portion of the Res^ 
pondent^s answer, found on the first 
and second pages of that answer : 

"And now comes the respondent, 
David Butler, in his own proper per- 
son, saving unto hlms^elf all and all 
manner of exception and ad- 
vantage to the many errors and im- 
perfections in the several articles and 
specifications in said articles contain- 
ed, and not confessing any or either 
of said articles or specifications to be 
true, for answer to them, or so many 
thereof as he is advised it is necessary 
to make answer to, answering saith. 

**That it is true the Government of 
the United States had donated to the 
State of Nebraska the five per cent, 
on proceeds of the Public Lands, and 
the amount thereof was due tl»e State 
of Nebraska, and that this respondent 
was authorized to procure the same 
to be paid over to the Treasurer of 
said State, and that in the spring of 
1869, this respondent procured to be 
audited and allowed to the State of 
Nebraska, the sum of $16,881.26, for 
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which amount a warrant was duly is- 
sued by the proper department at 
Washington, payable to the order of 
the respondent, as Governor of said 
State, and that the said warrant was 
brought to Nebraska by one E. B. 
Taylor and deposited in the First Na- 
tional Bank, at Omaha, to the credit 
of this respondent, as Governor afore- 
said, as set forth in said article of Im- 
peachment. 

**Andthis respondent, further an- 
swering, says : 

^^Thatlt is true, that while said 
money was so deposited, this res- 
pondent, as Governor, executed in 
due form of law, countersigned by 
the Secretary of State and attested by 
the Great Seal of the State of Ne- 
braska, a power of attorney to one 
Nelson C. Brock, who was at that 
time Deputy State Treasurer of Ne- 
braska, authorizing him to endorse 
the name of this respondent on said 
warrant so deposited at the First Na- 
tional Bank, at Omaha, and receive 
the proceeds thereof, being the fuU 
amount of said warrant, $16,881.26, 
which, as ttiis respondent is informed 
and believes, said Brock did receive 
and deposited the same in the State 
Treasury of Nebraska ; but this res- 
pondent most distinctly denies that 
Brock, with the knowledge or con- 
sent of this respondent, deposited the 
proceeds of said warrant, or any part 
thereof, with or in the banking house 
of James Sweet and said Brock, as 
bankers, or to the order of this res- 
respondent, or in any other way by 
which said sum of money would be 
subject to the order or control of tiiis 
respondent, and denies liiat this res- 
pondent had any control over the pro- 
ceeds of said warrant, or any part 
thereof, since the said Nelson C. 
Brock. Deputy State Treasurer, re- 
ceived the proceeds from the First 
National Bank of Omaha." 

TESTIMONY OF JAMES SWEET. 

By Mr. Estabrook : 

Question. What is your name, res- 
idence, and business ? 

Answer. James Sweet; I live in 
Nebraska City, and for the past five 
years have been engaged in the bank- 
ing and Insurance business. 

Q. State if you ever held any pub- 
lic office in Nebraska? 



A. I held the office of State Treas- 
urer from January 21, 1869, till Janu- 
ary 17, 1871. 

Q. While you were State Treasu- 
rer, where did you do the busmess 
pertaining to your office? 

A. In Lincoln. I was associated 
with others in the banking business. 
At Nebraska City the firm was James 
Sweet & Co. ; in Lincoln It was James 
Sweet and Nelson C. Brock. John L. 
McConnell was a member of the Lin- 
coln banking house up to May, 1870. 

Q. State where you kept your 
office as lYeasurerof the State? 

A. In the same building as the 
banking house. 

Q. What were your conveniences 
for the safe keeping of the monies of 
the State? 

A. The State fUmished me neither 
a room nor a safe. At first I kept the 
public funds in an old-fashioned ''Ba- 
con" fire-proof safe, but afterward 
the Legislature provided by bill, aud 
I purchased a '"Herring & Co." burg^- 
lar-proof safe at a cost of $1,000. 

Q. Is that a full response to the 
question? 

A. I had a bink office and as good 
a fire-proof safe as there was In the 
city at that time. 

Q. State whether, during the 
spring and summer of 1869, you were 
in the habit of keeping the private 
funds of the firm and the public tunds^ 
distinct? 

A. Yes, sir, when I was here my- 
self. 

Q. Who was your deputy? 

A. Mr. Nelson C. Brock. 

Q. How did he keep the pablio 
funds In your absence? 

A. They were kept in the same safe 
where we kept our own money. 

Q. State whether you had different 
departments in y»ur safe? 

A. Yes, sir ; it was only temporary 
departments in boxes ; in the new sale 
that we procured there was a separate 
box that the State funds were kept in, 
with a key to it, kept separate from 
the other monies. 

Q. State whether you know any- 
thing about the five per cent, fund 
due the State of Nebraska, arising from 
the sale of U. S. lands? 

A. The first time that my attention 
was called to any such fimd being due 
the State, was during the extra session 
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of the last Legislature ; Mr. Ashton— 

Mr. REDICK. Don't state, Mr. 
Sweet, what Mr. Ashton told )'ou. 

Mr. ESTABKOOK. Who was Mr. 
Ashton? 

A. He was a member of the Sen- 
ate at that time. 

Q. Did he call upon you to make 
any inquiries about this fund? 

A. Yes, sir. 

Q. Do you know whether he was a 
meniber of the Investigating Com- 
mittee? 

A. I don't know. 

Q. State what Mr. Ashton said to 
you regarding this fiwQ percent, fund? 

Mr. KEDICK. I object to the wit- 
ness giving the conversation of Mr. 
Ashton, as hearsay. 

Mr. ESTABKOOK. This being a 
case of State jurisprudence, and not of 
crinainal courts, I have no doubt a 
^ider door will be opened for the ad- 
mission of all the testimony that can 
be had. I don't, however, know what 
the testimony is going to be ; but from 
what I can gather, I don't think it is 
going to violate any rules of evidence ; 
bat that Mr. Ashton went there to in- 
quire after that important fund, that 
was said to be there, belonging to the 
people ; and this conversation was the 
first thing that brought the matter to 
the knowledge of the Treasurer. 

Mr. MARQUETTE. I desire to make 
a single remark on this question. In 
no case Is it ever allowed to prove any- 
thing by what is said by outside part- 
ies. Evidence is simply what a 
witness knows of his own knowl- 
edge, or what the accused himself says 
to him ; and you cannot go any farther. 
They might have said a great many 
things there, and they might believe 
them, but it will not be evidence here. 
Hence, at the outset of this examina- 
tion, we desire to say that the evidence 
which goes in here on hearsay is no 
evidence at all. Now, then, I under- | 
stand that if Governor Butler is to be 1 



convicted, he is to be convicted alone 
on the law and the evidence ; not upon 
what others say, but upon what the 
witnesses brought upon the stand say. 
The PRESIDENT. The chair wiU 
submit the question to the Senate. 
The question is, gentlemen, upon the 
admission of the question asked by the 
counsel for the prosecution. As many 
of you as are in favor of the question 
being asked the witness, will, as your 
names are called answer **Yea; " as 
many as are of the contrary opinion 
win answer "Nay." 
The following was the vote : 
Nays— Messrs. Brown, Cropsey, 
Gerrard, Hawke, Hascall, Hilton, 
Mctz, Kennedy, Sheldon, Thomas, 
Tucker, Tennant, Mr. President— 13. 

The PRESIDENT. Thirteen hav- 
ing voted in the negative and none in 
the affirmative, the question Is over- 
ruled. 

Mr. ESTABROOK. You were 
about to answer, Mr. Sweet, my inter- 
rogatory, which has been overruled. 
Will you state what was the date? 

A. As near as I can judge. It was 
in February, 1869. 

Q. In February-, 1869? 

A. Yes. 

Q. What time in February? 

A. The early part of the month, 
previous to the adjournment of the 
regular session of the Legislature. 

Q. State whether you had any con- 
versation with him at all, upon the 
subject of the five per cent. ? 

A. He was simply making enqui- 
ries in regard to how to get the money 
from Washington. 

Q, Now, I submit whether, iu view 
of this fact, that he was making en- 
quiries as to how to get this money 
from Washington. State whether any- 
thing occurred there which was in- 
tended to be communicated to the 
Legislature in regard to the five per 
cents? 

Mr. REDICK. I object to that. 

Mr. MARQUETTE. I believe that 
the conversation which took place be- 
tween him and Mr. Ashton has been 
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ruled out, and can have no tendency 
to prove anything against the respon- 
dent here ; and I hope the gentleman 
will not press the question. 

Mr, ESTABROOK. It has assumed 
a new aspect. I propose to show that 
in conversation with this party a pro- 
position was made as to the condition 
upon which Mr. Sweet, acting as the 
State Treasurer, would procure, at 
the bands of the Treasurer of the 
United States, this five per cent, fund, 
and place it In his safe. He had a ju- 
risdiction over what he should do, 
and a power to control him and his 
action, and it was intended to go be^ 
fore the/ Legislature for the purpose 
of determining their action on the Ave 
per cent, fund. In this new aspect, I 
4sk the question to be put. 

Mr. PRESIDENT. The counsel 
will reduce his question to writing and 
submit it to the chair. 

Mr. C. S. Chase, one of the wit- 
nesses summoned by the Managers. 
Mr. President ; I desire to aslc leave 
of absence until 3 o'clock Monday. 
The Court is in session In Omaha and 
I have business there. I can make all 
my arrangements and come back Mon- 
day, and will positively be here at 3 
o'clock. Providence permitting. 

Mr. ESTABROOK. If the Senate 
will consent, the Managers will not. 

Manager DOOM. The Senate has 
nothing to do with It if the Managers 
are willing. 

The PRESIDENT. No objection 
being made, leave of absence is gran- 
ted to the witness. 

Mr. ESTABROOK. I will now sub- 
mit my question. 

The PRESIDENT. The counsel 
for the Managers submits the follow- 
ing : '* Had your conversation with 
Ashton, reference to the procuring by 
you of the five per cent, fund from 
Washington, and was it intended to be 
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communicated to the body of which 
he was a member?" Does the ooun« 
^el for the respondent object? 

Mr. BRIGGS. We of course object 
to that question. The respondent 
here has two Invalualne rights. One 
Is to be confronted with the witnesses- 
face to face. Another, that those wit* 
nesses shall be sworn. Now, thes^ 
statements of Mr. Ashton are not giv- 
en under sanction of the oath, nor ar& 
his statements given outside this hall 
admlssable. While we have more re- 
spect for the last Legislature than 
General Estabrook has, we think we 
are entitled to the observance of the 
ruling that hearsay evidence shall not 
be admitted* Senators have just 
passed upon the principle involved. It 
would be hardly necessary to add fur- 
ther to the consideration of this. 

Manager DOOM. Mr. President; 
It will be borne In mind by the Sena- 
tors that, from the earliest stage In 
this trial, the honorable counsel for 
the respondent have stated that this 
case is to be conducted in the same 
way that suits in ordinary courts are. 
That It is to be run In the grooves ot 
an ordinary criminal court. I ask 
permission to read from page 248 of 
the 3d volume of the report of the im- 
peachment trial of President Johnson : 

•'The first effort was to call the Sen- 
ate,slttlng for the trial of Impeacliment, 
a court, and not a Senate. Ordinarily, 
names are of little consequence, but 
it cannot be doubted that this appe]la<« 
tion has been made the starting point 
for those technicalities which are so 
proverbial in courts. Constantly we 
we have been reminded of what Is 
called our judicial character, and of 
the supplementary oath we have tak-i 
en ; as If a Senator were not always 
under oath, and as If other things 
within the sphere of his duties were 
not equally Judicial In character. Out 
of this plausible assumption has come 
that fine spun thread which lawyers 
know so well hQW to weave. The 
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whole mystiflcatlon disappears when 
we look at our oonstitution, which In 
no way speaks of impeachment as j u- 
dicial in character, and in no way 
speaks of the Senate as a court. Oh 
ihe contrary, It uses positive lanorua<?e 
inconsistent with this assumption and 
all its pretended consequences. On 
this head there can he no doubt.*' 

I will call your attention. Senators, 
to an article by Hon. John C. Hamil- 
ton, to be found on page 356 of the 3d 
vol. of Johnson*s impeachment trial : 

"It is urged on behalf of the Presi- 
dent, that it was with much doubt and 
hesitation tha*^ the jurisdiction to try 
impeachment at all, was entrusted to 
the Senate of the United States. The 
grant of Jurisdiction to the Senate was 
deferred to the last moment. The en- 
trustment of this power to the Senate 
was not delayed because of any doubt 
or hesitation ; nor was it deferred. 
'Hie proposed entrustino^ this power 
to the Supreme Court, was before It 
was determined that the appointment of 
the Judges should be made by the Prcs- 
iient with the consent ot the Senate. 
This mode of appointment was agreed 
to unanimously in the convention on 
the 7th of September, 1787 ; and the 
next day Roger Sherman raised the 
objection that the Supreme Court was 
•improper to try the President, be- 
cause the judges would be appointed 
by him.' This objection prevailed, 
and tiie trial was entrusted to the Sen- 
ate by the vote of all the States, with 
one exception ; aud thus, on the same 
day, immediately after, these subjects 
of impeachment were extended from 
treason and bribery, to *other high 
crimes and misdemeanors,' and thus 
entrusted and thus enlarged, it was 
on this same day, made to embrace 
*the Vice-President and other civil of 
fleers of the United States.' Thus it 
is seen that while the Supreme Court 
—a judicial body — was contemplated 
as the court for the trial of impeach- 
ments, its lurlsdiction was proposed 
to be Unuted to two crimes — statutory 
offenses— and therefore to be gov- 
erned by "Strict rules" of law, but 
when conflde4 to the Senate, a politi- 
cal body— the jurisdiction was ex- 
tended to political offenses, in the tri- 
^ of whicl> fron> ^Hje nature of the 



proceeding a national inquest,' a com- 
mensurate discretion necessarily fol- 
lowed. Thus it is a strange venture 
for any man to declare in the presence 
of this whole countiy *that it is Impos^ 
sible to observe the progress of the 
deliberations of that convention upon 
this single question, beginning with 
the briefest and roost open jurisdic- 
tion confined in its terms, without 
coming to the conclusion that it was 
their extermination that the jurisdic- 
tion should be circumscribed and lim- 
ited.' It Is here averred, and the evi- 
dence is positive, that from the pro- 
gress of the deliberations of the con- 
vention, the opposite conclusion Is the 
only one to come to." 

Again, In the same volume, he says, 
quoting from the Federalist : 

^^Thls quotation exhibits three most 
important facts : first, that the subjects 
of the jurisdiction ^of the court for the 
trial of impeachments,' are those of- 
fenses which proceed from the mis- 
conduct of public men, or, in other 
words, from the abuse or violation of i 
some public trust ; second, that in the 
delineation and construction of those 
offenses, the nature of the proceeding 
— mark the words, 'nature of,' — can 
never be tied down by the strict lules 
which, in common cases, limit the dis- 
cretion of courts; that the discretion 
of the courts for the trial of impeach- 
ments, thus unlimited in its proceed- 
ings, is 'an awful discretion,' and that 
its exercise was contemplated to be 
applied toward the most confidential 
and the most distinguished characters 
of the community." 

I would now ask the indulgence of 
the Senators to read one more extract 
to show the character of the Court la 
which you sit. I will read from page 
357: 

''In England and the United States 
there are dlffierent systems of law, 
each with Its appropriate tribunals, 
jurisdiction, and mode of procedure 
established. The judicial courts hav€ 
a jurisdiction and procedure well un- 
derstood. They are governed by the 
the Constitution, statutory and com- 
mon law. Military law is a branch of 
the law of nations recognized in and 
adopted by thQ Constitution ; has Its 
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tribanals, with their appropri- 
ate Jurisdiction and^ procedure. 
Th'^y trv ai*d punish offenses relating 
to the army and navy and the military 
ana naval service, defined mainly by 
common, unwritten military law, and 
only to a limited extent by statute. 
(Attorney General Speed's opinion, of 
July, 1865, on the trial of the assas- 
sins.) Pa llamentary law has its 
tribunals, with le^slatlve, and, for 
some purposes, a judicial power, in- 
cluding the right to summon witnesses 
before committees of investigation, 
punish and even imprison for con- 
tempt of its powers or privileges, ex- 
pel or otherwise punish Its members, 
and with the power of impeachment. 
Those different tribunals do not ad- 
minister the same law, nor for the 
same purposes. Each has Its own in- 
dependent law, governed by its own 
prluclples and reasons. The same 
leasons which enable military tribu- 
nals to try offenses undefined by 
statute, authorize impeachment for 
misdemeanors defined by no written 
law. The Senate administers the com- 
mon parilamentary law, of Impeacha- 
ble misdemeanors, and establishes its 
procedure on principles peculiar to Its 
organization and objects, uncontrolled 
by the powers of either Judicial or 
military tribunals.'' 

Now, Senators, I think I have 
placed the Idea before you. I do not 
desire to waste your time, but I am 
confident that anything that throws 
light upon the questions before you, is 
competent as testimony, and I do ask 
that you will not confine us down to 
the strict oonrse of prbceedlngs In the 
criminal courts. 

Mr. ESTABROOK. Mr. President, 
I will Just present one single consider- 
ation. Tbls is a legislative tribunal, 
and as such has to Inquire into misde- 
meanors in office, which means the 
public political acts of the accused, 
and anything that throws light on 
such acts is admis3able» 

Mr. MARQUETTE, Mr. President, 
I do not propose to olaim that the 
facts should be llq^ilted, but we say 



that they must be facts. To bring la 
here what a man has heard is not 
evidence ; if it was, you need only call 
in the man who has heard the most, 
and let him tell the whole thing ; and, 
gentlemen, there are some hard 
things said about men in x>olitical 
times, which if received In evidence 
would convict any one. What is the 
authority from which the Honorable 
Manager has read so much? The in- 
troduction to It reads as follows : 

** Judge Lawrence, who prepared 
the ^Brlef of the Authorities upon the 
Law of Impeachable Crimes and Mis- 
demeanors,' found in the body of this 
work, (p. 82,) has fhrnished the fol- 
lowing additional notes to the brief." 

What he has read here Is Just Judge 
Lawrence's dkta^ and not authority. 
Kow, I have but one more thing to 
say, and that is this, that the admission 
of this testimony would be contrary to 
our Constitution, which denominates 
this a criminal proceeding. It says, 
Article I, Section 7 : 

^'In all criminal prosecutions, and in 
cases Involving the life or liberty of an 
individual, the accused shall have a 
right to a speedy and public trial by 
an impartial Jury ; to be informed of 
the accusation against him; to have 
a copy of the same when demanded ; 
to be confronted with the witnesses 
against him ; to have compulsory pro- 
cess for his witnesses ; and to have the 
assistance of counsel." 

It is called a criminal proceeding In 
section 7, and section 8 says : 

^*No person shall be held to answer 
for a criminal offense unless on the 
presentment or Indictment of a grand 
Jury, except In cases of Impeachment." 

We are not to be stopped here by 
simply saying that these are ^^mere 
quibbles." That our constitutional 
rights are to be frittered away by mere 
quibbles. We ask simply for Mr. 
Sweet to tell what he knows ; and if 
Mr. Ashton knows anything, let hlra 
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be called upon the witness stand and 
tell what he knows. 

The PRESIDENT. The Chair will 
rale, unless some Senator calls for a 
TOte, that the question is not admlssa- 
ble. 

By Mr. ESTABROOK. Where, Mr. 
Sweet, did you reside yourself during 
the time you so acted as Treasurer? 

A. My residence was in Nebraska 
Ci^, Oioe county. 

Q. What proportton of your time 
did you spend in Lincoln ? 

A. I scarcely know ; probably less 
than one quarter. 

Q. Did you know what were the 
arrangements around the Treasurer's 
office, and ^hat was the manner of 
discharging the duties of that office? 

A. When I was here I discharged 
the duties of the office myself, usually. 
The books were kept by Mr. Brook, 
for the reason that it is very difficult 
to keep books correctly and have dif- 
ferent persons writing in them and 
taking charice. 

Q. What acts constituted a deposit 
of the public money with you as pub- 
lic treasurer? 

Mr. REDICK. I object to that. I 
want that in writing. 

Mr. ESTABROOK submitted a 
written copy of the question to the 
chair. 

The PRESIDENT. Does the coun- 
sel for the respondent object to this 
question? 

Mr. REDICK. Yes. On this 
ground : That may be a very impor- 
tant question. The whole question 
here is, as to whether the money was 
deposited there or not. It appears 
Mr. Sweet was not there but one- 
fonrth of the time ; and if it turn out 
that somebody else put the money in 
the treasury, still It would be a de- 
posit of the money, and what the gen- 
eral custom of the treasury was, or 
what the record shows, Is immaterial ; 
and let the Court say whether It was 
really a deposit or not. They say It 
was a deposit there ; the Governor 



says It was. Now they ask him what 
constituted a deposit. Let him show 
how It was done, and we, on our side, 
will show the same. You ask him to 
swear to a conclusion ; we ask him to 
submit the facts to the Court. 

Manager PORTER. I submit that 
the witness being at that time Treas- 
urer of the State, It Is perfectly com- 
petent for him to state what act con- 
stituted a deposit of the money in the 
State treasury. I can see but little 
difference* in the question proposed 
and the question submitted by the 
counsel. It appears to me it is per- 
fectly competent. 

Mr. REDICK. Without taking up 
the time of the Senate, there is not 
much point to the question, yet It may 
have a significance I cannot quite 
comprehend. There is no sense to 
the question unless there is something 
beyond it. We can all answer that to 
put money in the Treasury would be 
a deposit. But the object of the ques- 
tion is to ask the witness to swear to a 
conclusion of law, and for that reason 
I object to It. 

Senator HASCALL. These ques- 
tions arising In, regard to tlie introduc- 
tion of testimony, are taking up much 
time, and I suggest we retire, 

Mr. ESTABROOK. If the Senate 
would allow me, I claim this, not up- 
on a broad gauge at all, but strictly 
upon law received before any tribunal. 
I now ask him what constituted a de- 
posit of the public money with him as 
public treasurer, preparatory to an In- 
terrogatory, as to whether this money 
in question was so deposited. 

Mr. MARQUEITE. I Just simply 
rise to state this, and this is our objec- 
tion : It does not matter here what 
Mr. Sweet or Brock did with this 
money, whether they considered It de- 
posited or not ; the way men deposit 
money Is to go to the bank, and not to 
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the clerk. If this money U given to 
them, you cannot come inhere and al- 
low them to swear to a legal conclu- 
sion, that, though they have got the 
money, it is not a deposit. The facts 
will go to show the depositing of mon- 
ey with a banker is generally giving 
it to him whether he- 
Mr. ESTABROOK. Whether it is 
not also to take a receipt back? 

Mr. MARQUETTE. I deposit mon- 
ey at my bank in Plattsmouth, but 
don't take receipts. I trust to their 
honor. They say they don't want to 
give me a certificate because they are 
afraid I won't give the credit upon 
that. The deposit of this money is 
giving it to the man who receives the 
money. They are swearing to the 
very legal conclusion we have come 
here to try. Let them swear to facts ; 
what Governor Butler did with it, and 
what Brock did with it. 

The PRESroENT. Gentlemen, the 
question is upon the motion of the 
Senator from Douglas, for the Senate 
to retire to consider the exceptions 
taken by the prosecution. The mo- 
tion was put with the following result : 

Yeas — Brown, Cropsey, Hascall, 
Metz, Kennedy, Sheldon, Thomas, Mr. 
President— 8. 

Nays — Gerrard, Hawke, Hilton, 
Tucker, Tennaut— 5. 

So the Senators retired. 

After a short absence the Senators 
returned to the Senate Cliamber. 

Senator GERRARD. I move that 
the Senate, sitting as a Court of Im- 
peachment, take a recess until 2 P. M. 
Adopted. 

AFTERNOON SESSION. 

The Senate met at 2 : 30. Roll call- 
•ed. Present— Messrs. Brown, Crop- 
sey, Gerrard, Hawke, Hascall, Hilton, 
Metz, Kennedy, Sheldon, Thomas, 
Tucker, Tennant, Mr. President. 



The PRESIDENT. I am directed 
to announce that the exceptions tak- 
en to the question as to what consti- 
tutes a doposit of public monies in a 
bank, have been over-ruled. 

DIRECT EXAMINATION RESUMED. 

Mr. Sweet on the witness stand. 

Mr. ESTABROOK. Mr. Sweet, 
what act constituted a deposit of pub- 
lic monies with you as Treasurer? 

A. The course pursued was, that 
when money was paid into the Treas- 
ury to make out an original and dupli- 
cate receipt, and also enter upon the 
stub of the receipt the fund to which 
the money was to be credited. The 
original receipt was delivered to the 
party making the deposit, and also the 
duplicate if he requested it. My prac- 
tice was to keep the money received 
during the day In an envelope by it^ 
self, after making the entries on the 
books from the stubs of the receipts. 
The money was counted to see if the 
amount agreed with the statement on 
the books. The record was the entry 
on the books. 

Q. Did David Butler ever deposit 
with you any money derived from the 
fi\Q per cent, on the sale of public 
lands in Nebraska? 

A. No sir ; not with me personally, 
nor in my possession to my knowl- 
edge. 

Q. Did you ever examine the rec- 
ords in the Treasurer's office to see 
whether any entry has been made of 
such deposit? 

A. When I made my report to the 
Legislature I made thorough exami- 
nation of my books for the purpose of 
making up my report. 

Q. Did you ever have any conver- 
sation with David Butler, with regard 
to this fund— the five per cent, fund? 
If so, how many times? 

A. I did have several conversa- 
tions with Governor Butler with ref- 
erence to the fund you speak of. 

Q. When and where did you have 
a conversation with him ? 

A. The first conversation I think 
I had with him, was at his private 
office, at the Capitol building, some 
time after the adjournment of the 
special session of the Legislature, last 
winter. 
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Q. Can you state the month? 

A. No, sir. 

Q. I understand you to say that 
you bad a conversation with Grov- 
emor Butler in his office in this build- 
ing? 

A. Yes, sir. 

Q. Can you fix the period? 

A. I can not any more definitely 
than it took place after the adjourn- 
ment of the January session of the 
Legislature. 

Q. State what occurred in that in- 
terview touching the matter of the 
five per cent, fund? 
"A. Governor Butler invited me 
into his private office, and after some 
informal conversation, he opened the 
subject of giving security for this 
money. He said that Gillespie would 
not approve the securities that he of- 
fered ; that he had lands in Pawnee 
county that he offered to mortgage, 
worth $30,000, but Gillespie kept per- 
sistinf that he should pay the money 
into the Treasury, and he stated he 
could not do it now, for he had loaned 
some several thousand dollars of it to 
some friend, and had to take land in 
Pawnee county for it; and he asked 
me to see Gillespie and see if it could 
not be fixed up. 

Q. Is that the whole of the conver- 
sation at that interview toucbmg this 
question ? 

A. I think that is all that I recol- 
lect now. 

Q. Did he state who the person 
was to whom he had made the loan ; 
if 80, who was it? 

A. He did not state to whom it 
was. 

Q When next did you have a con- 
versation with him upon this same 
subject— when and where? 

A. Really I cannot state; there 
had been so many various conversa- 
tions to that efiect, all relating to the 
Auditor and myself approving the se- 
curities that he offered for that money. 

Q. Did you ever have any conver- 
sation with him in the presence of 
the Auditor, on the subject of that 
money ; if so, what was it? 

A. I had an impression, and I be- 
lieve I so testified, that we had a con- 
versation as to the approving of the 
securities, in the Governor's private 
office after the election ; but I think 
now, that the Auditor was not present 
// 



at the conversation, but I went and 
talked with the Auditor about it. 

Q. Have you had your attention 
drawn to the question tnat this money 
did not belong to the permanent fUnd, 
and that the commissioners were au- 
thorized to take security? Was that 
point discussed between you and Gov. 
Butler at any time? 

A. I think it was. 

Q. Where and when was this dis- 
cussion? 

A. These conversations were so 
numerous I cannot tell when it was. 
My memory is very defective for the 
last few years, and I have depended • 
upon records and dates, so that I can- 
not give the exact time. 

Q. When was it that you first had 
a conversation with Gov. Butler upon 
the subject of making this fund a loan 
to him? 

A. After the adjournment of the 
extra session of the Legislature. 

Q. What did you understand from 
Gov. Butler, to be the condition of 
that fund, and where it was? 

Mr. REDICK. Mr. President : I 
object to that question. 

The PRESIDENT. The counsel 
will reduce his question to writing. 

Mr. ESTABROOK. What did you 
understand from the Governor to be 
the condition of the funds at that time, 
and what was it? 

Mr. REDICK. I object to the "un- 
derstanding" part of it. 

The PRESIDENT. The following 
question bus been asked by the coun- 
sel for the prosecution : ''What did 
you understand from the Governor to 
be the condition of the fund at that 
time, and what was it?" As 
many as are of opinion that the ques- 
tion is admissablo, will, as their names 
are called, answer "Yea;" those of the 
contrary opinion will answer "Nay." 

The clerk called the roll. 

Xhose voting in the affirmative 
were — Messrs. Cropsey, Hawke, 
Hascall, Metz, Sheldon, Thomas— 6. 

Nays — Messrs. Brown, Gerrard, 
Hilton. Kennedy, Tucker, Tennant, 
Mr. President— 7. 
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The PRESIDENT. Gentlemen: 
Six having voted in the afflnnative 
and seven in the negative, the question 
is ruled as inadmissable. 

Mr. ESTABROOK. Did you ever 
understand from the Governor that he 
ever applied for a loan of the five per 
cent fund? 

Mr. REDICK. Is not that trifling 
with the Senate? 

The PRESIDENT. The chair over- 
rules the question. 

Mr. ESTABROOK. Mr. Sweet, 
state what the Governor said in re- 
gard to that fund? 

A. He stated that Gillespie 
insisted upon his paying that 
fUnd into the treasury ; that he had 
loaned $10,000 to a friend and wad 
obliged to take lands in Pawnee coun- 
ty for it and could not put the money 
in. 

Q. State what the Governor said 
as to the condition or the situation ot 
the balance of that fund? 

A. I do not think he said anything 
about it further than that. 

Q. Did you know, at that time, of 
your knowledge, what was the situa- 
tion of that fund? 

A. I did not. 

[The State Treasurer's Cash Book 
was here produced.] 

Q. Mr. Sweet, state whether you 
recognize thatbook? 

A. Yes. It is the Treasurer's Cash 
Book. 

Q. State whether ti»at was the rec- 
ord while you were the Treasurer? 

A. Yes. 

Q. Will you look over that booK 
and state whether there is any record 
ot the five per cent, fund? 

A. It will take a long time. 

Q. Have you ever looked over that 
book for the purpose of ascertaining 
whether there was such an entry? 

A. I have looked over the book to 
ascertain the amount of each fund 
■coming into my hands. 

Q. State whether there is such an 
entry. 

Mr. REDICK. I will make an ob- 
jection for our own protection, that 
that is irrelevant. I object to that 
book on the ground because, if we de- 



posit the money in the State Treasu- 
rer's office, it is none of our business 
whether Mr. Sweet puts it on the book 
or not. 

Mr. ESTABROOK. State whether 
that book contains any record of any 
deposit of the five per cent, fund of 
the State of Nebraska? 

Mr. REDICK. I just want to read 
irom the first volume of '^Greenleaf's 
Law of Evidence," section 120, page 
180: 

'*There are two clauses of admissi- 
ble entries between which there is a' 
clear distinction in regard to the prin- 
ciple on which they are received in 
evidence. The one clause consi&ts of 
entries made against the interest of 
the party making them ; and these de- 
rived their admissabillty f^om these 
circumstances alone. It is not there- 
fore material when they were made." 

Mr. ESTABROOK. I suppose, then, 
it would follow that if the clerk who 
made the entry would be the best evi- 
dence, the clerk who did not make the 
record would be the best evidence. 
This is the custodian, and therefore 
we ask him. 

Mr. MARQUETTE. We do not 
know what they ask. There may be 
an effort to introduce evidence of a 
third party ,which is never admissable. 
We say we are willing to waive this ; 
but do not desire this to be a prece- 
dent. 

Mr. ESTABROOK. Y^ou insist, I 
reckon, this— that the person who did 
make the entry is now the best evi- 
dence? 

Q. Mr. Sweet, state whether any 
entry appears on the book touching 
the five per cent, fund of that State? 

A. I have found no entry during the 
term I was Treasurer. 

Q. State whether you have made 
diligent search? 

A. I have made diligent search in 
order to find the different funds fVom 
which money was received during my 
term of office, and found no such 
record. 
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Mr. ESTABROOK. We shall need 
Mr. Sweet again, as a witness on other 
points. We have concluded the exam- 
ination on the matter of the 5 per cent, 
ftind, and I would like to examme 
witnesses upon one point at a time. 

Mr. REDICK. In order to save 
time, we wish you to prosecute the 
examination, and not allow the wit- 
ness to leave the stand until you are 
entirely done with him. 

Mr. ESTABROOK. Mr. Sweet, did 
you ever have any conversation with 
tlie Governor in regard to two certain 
warrants paid by you, or purporting to 
be paid to C. S. Chase? if so, state 
what that conversation was. 

A. Governor Butler came to me 
and stated that there were two war- 
rants issued to Mr. Chase for a thous- 
and dollars each, by the Auditor, 
which had been paid in my office ; one 
of them was issued by mistalce, he said, 
Bod he thought Mr. Chase proposed 
making some trouble about it ; and he 
desired to deposit one thousand dollars 
and take up one of the warrants ; it 
was purely a mistake, and he wished 
to take it up and prevent trouble. 

Q. Can you state the numbers of 
the warrants? 

A. No, sir. 

Q. Will you look at numbers 1343 
and 1344 and see if these are the en- 
tries made in the book ? 

A. I can't tell by this book; I 
could tell by the stubs of the receipts 
if I had them. 

Q. Will you go on and tell all the 
conversation you had on this subject? 

A. The Governor either gave me a 
thousand dollars, or a check on James 
Sweet and Brock, for a thousand dol- 
lars; I can't tell which. Can't tell 
you whether I surrendered the war- 
rant to the Governor or Auditor, but 
it was cancelled. 

Q. What amount was it? 

A. One thousand dollars, I think ; 
across the face of it was the date it 
was originally paid. 

Q. State whether this occurrence 
took place at or about the time of the 
sitting of the Investigating Committee 
at the special session of the Legisla- 
ture? 

A. I can't state the date of it. 



Q. In that conversation, was there 
any reference to the Investigating 
Committee? If so, what was itf 

A. Don't remember that there was. 
I think that was the only reference 
the Governor made to Mr. Chase. 

Q. In whose name was the original 
cancellation made? 

A. In the name of C. S. Chase. 

Q. State fully what the records 
show with regard to such cancella- 
tion? 

Mr. REDICK. I object to that, Mr. 
President. 

The PRESIDENT. The counsel 
for the Managers will reduce his ques- 
tion to writing. The counsel for the 
respondent will state their objections. 

Mr. MARQUETTE. Mr. President : 
I simply want to make this point, that 
an entry made by a third party is not 
admissable. They can make any 
kind of entries there to injure the de- 
fendant. If this was the respondent's 
book, an entry made there against his 
interest would be evidence against 
him. It is true, that there are some 
entries such as accounts of merchants, 
under a special statute admissable; 
but, I don't think it applies to entries 
of this kind. 

Mr. REDICK. Mr. President and 
Senators : Supposing that Mr. Sweet 
has entered this upon this book, ^ ^re- 
turned $10,000 stolen money," and 
then comes into this Court and spits it 
out here as evidence ; and, it we are 
rightly informed, there is enough in 
there to convict anybody. There are 
some entries there of conscience 
money. 

Manager PORTER. Mr. President : 
I understand that that book has been 
recognized here as the proper entry 
book of the Treasurer, and those en- 
tries are properly made. The ques- 
tion now is for the witnesses to state 
what is in that book ; and then, if they 
want to come in here and attack what 
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is in ths^t book, they can do so. That 
is a public record. 

Mr. REDICK. At the instance of 
Governor Butler I will withdraw my 
objections. 

Mr, ESTABROOK, Ma^anlmous ! 

The PRESIDENT. The objecUon 
Is withdrawn, and the counsel will go 
on with the question. 

Mr. ESTABROOK, State then, sir, 
if you please, what is the full record 
entry? 

A. The only entry I find refers to 
receipt No. 352, the entry is made. 
^Attorney General C. S. Chase $1,000,' 

Q. Was there any entry of the can« 
cellation? 

A. There is no entry of cancellation 
on tills book. 

Q. Was there another book of rec- 
ords in the office? 

A. There was a receipt book with 
stubs, that states the substance of the 
transaction. 

Q. What does that record show in 
regard to those warrants of $1,000 
each? State fully. 

A. This book is really giving the 
date of the receipt of the money; the 
number of the receipt given for the 
money; the county that pays it; in 
what year it applies ; then to what 
fund it belongs. On the other side 
are the disbursements ; giving the da e 
of the payment ; what it is paid on ; 
the number of the warrants ; by whom 
received or redeemed ; the fund out of 
which it is paid. 

Q. Does that show the payment of 
these two $1,000 warrants? 

A. Yes. It will show it by the 
number of the warrants. That is all 
we can tell by. 

Q. Does not that warrant state to 
whom it was paid, and for what? Will 
you turn to the record of the payment 
of those warrants? I think the num- 
bers are 1,343 and 1.344. 

A. This simply says 1,343 was paid 
February 18th, 1869; and 1,344 was 
paid the 22d day of February, in the 
same year. 

Q. Does it state to whom they were 
paid? 

A. No. 

Q. That, you say, would be shown 
by the stub? 



A. No. That would be shown on^ 
the warrant. 

Q. Does that book show wheit 
one of the warrants was returned and 
cancelled; and ifso.statewhat therec- 
ord shows, about a year after^'ards 
or a litttle more, I guess. 

A. February 18th 1870. If yon 
will jfet the stub hook that will ex- 
plain. 

Q. Is there no name connected 
with it? 

A. Receipt No. 352; ''let Attor- 
ney-General, C. S. Chase, receive from 
General Fund, $1,000.'' 

Q. Was that money paid to you as 
Treasurer. 

A. Yes. 

Q. Do you recollect the' incident 
distinctly? 

A. If I could see the stub of the re- 
ceipt there might be something come 
to my mind. 

Q. Who paid, or who brought 
that warrant to you to be cancelled? 

A. The warrant was in my office 
already cancelled as a paid war- 
rant. 

Q. Then who paid the money? 

A. Governor Butler gave me 
$1,000 in currency or check, with au- 
thority to cancel that bond. I took 
the money or check to the office, made 
the receipt, and hunted up the war^ 
rant; cancelled it by punching out 
the name of the Auditor ; and I can^ 
not stat« whether I delivered that 
warrant to the Governor or the Au- 
ditor. It probably should go to the 
Auditor's office. 

Q. Did you have any conversation 
with the Governor at that time with 
regard to what you speak of? If so, 
what was it? 

A. I have stated that he said the 
warrant was issued through mistake; 
that Mr. Chase was disposed to make 
somo trouble about it, and that he 
wanted to pay back the money; he 
said that 3Ir. Chase now claimed he 
did not v.ant so much money as 
$2,000. 

Q. The counsel has said something 
about there being the term "con- 
science money" entered upon the rec- 
ords in your office. Will you explain if 
there was such an entry upon your 
books, and what (t m^ant? 
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A. I think in my report I reported 
to have received to the general ftind, 
illiOOO ^'conscience money." 

Q. Why did yon use that term ? 

A. Becanse I did not know what 
other term to employ ; I could not re- 
port it as having been received from 
any county, because they would be 
entitled to credit for that amount of 
money. 

Q. It was merely a freak of your 
own, then ? 

A, Well, sir, I did not propose to 
bring forward any person's name. 

[A book containinir blank receipts 
and stubs of receipts brought for- 
ward.] 

Q. Mr. Sweet, see if that is the 
book you referred to ; if %<i^ see if you 
can And the stubs there you have spo- 
ken of? 

A. Yes, sir, this Is the stub book, 
and the stub Is tilled out in my own 
handwriting: "Office of State Treas- 
urer, Lincoln, Feb. 18th, 1870 ; received 
of C. S. Chase, late Attorney-General 
of the State of Nebraska, f 1.000, for 
return of cancelled warrant. No. 1,344, 
on general fund, on account of the 
year 1869. No. of the receipt, 352" ; 
that's the State Treasurer's number? 

Q. Did you make that entry your- 
self, In your own handwriting? 

A. Yes, sir. 

Q. State whether you received that 
money so entered, either from David 
BuUerorC. 8. Chase? 

A. I received It from David Butler. 

Q. State whether you know an in- 
dividual by the name of Anson C. 
TIchenor? 

A. Yes, sir. 

Q. State whether you knew any- 
thing about a loan of school money 
being made to him ; If so. state all you 
know about it? 

A. The first I knew anything about 
finch a loan being made to A. C. TIche- 
nor, I learned at Omaha on the occa- 
sion of the meeting there of the Re- 
publican State Central Committee ; I 
w^as examined there previous to the 
election ; I thmk It was sometime in 
September, 1870; I then heard that 
snch a loan had been made. 

Q. Prom whom did you learn it? 

A. I think I learned it from gener- 
»1 conversation. 



Q. Did you have any conversation 
with Governor Butler with regard to 
the subject at Omaha? If so, what 
was tliat conversation? 

A. I have no special recollection 
any further than Mr. Butler, in con- 
versation with other parties, Insisted 
that the money was well secured. 

Q. State then, that whether, as 
School Commissioner for the invest- 
ment of such funds, you know any- 
thing about It? 

A. I do not. 

Q. Have you ever examined the 
question to know what the facts were 
about that loan? 

A. No, sir. I only know A*om 
what I could gather firom what I 
heard. 

Q. Did you know anything from 
Governor Butler about it? 

A. I think the Grovernor told me 
that he asked the Attorney-General to 
examine the title, and he did so ; and 
the title Vas good and the loan secure. 

Q. Look at this letter that seems 
to be addressed to you, and state 
whether you ever received It? 

A. I think I have seen such a doc- 
ument, but the first time I saw it was 
long after the election. 

Q. State whether before or after 
the loan was made? 

A. A long time after the loan was 
made. 

Q. I understand you to say, then, 
that you had nothing to do with the 
loan nor knew anything about It at 
the time It was made? 

A. No sir. 



I win read the 
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letter referred to : 



Lincoln, Neb., July 30, 1870. 

To Jambs Sweet, Esq., Treasurer of 

the State of Nebraska. 

Sib : You will loan, on good ap- 
proved security, to Amanda F. and 
Anson C. TIchenor, of Lincoln, Ne- 
braska, ten thousand ($10,000.00) dol- 
lars, for the term of five (5) years, out 
of the first permanent School Land 
Funds received by you as an investment 
for the State School Fund, at an an- 
nual lnt«>re8t of ten (10) per cent., 
said Interest to be paid semi-annually 
In advance; the security to be ap- 
proved by n^e. (Signed), 

David Butler, 

1 Dy >^:j V'^Si^ 

'4 
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CROSS EXAMINATION OF MR. SWEET. 

By Mr. Rediok : 

Question. What day did you ap- 
point your deputy Treasurer N. C. 
Brock? Can you tell? 

Answer. No sir. 

Q. Was be deputy from the time 
you were elected Treasurer? 

A. I think he was from the tirae I 
took the office, January 18th, 1869, and 
he continued to act as my deputy du- 
ring the whole term of my office. 

Q. And, at the same time« he was 
a partner with yon in the bankins: 
business? 

A. Yes, sir. 

Q. After you took the office in 
January, how long did you remain 
here, in Lincoln, attending to the du- 
ties of the office yourself, before you 
went away ; state as near as you can? 

A. I think I was here about three 
or four weeks, then I went home, and 
was at home a few days and came back 
again. I don't remember how long I 
stayed at that time. 

Q. When you was away did you 
leave the treasury books under the 
control of your deputy? 

A. Yes. sir. 

Q. He done the same duties that 
you done while here? 

A. Yes, sir, he kept the books en- 
tirely. 

Q. Didn*t he do all the duties of 
the Treasurer? 

A. Yes, sir ; what he was authorized 
to do. 

Q, Were you at Lincoln during all 
the month of April, 1869? 

A. That I cannot say. 

Q. Will you swear you were in 
Lincoln at all during the month of 
April, 1869? 

A. I cannot state. 

Q. Will you swear you were in 
Lincoln at all during the month of 
May, 1869? 

A. I think I was, two or three 
weeks. 

Q. Were you here at the time 
Brock went to Omaha to get the five 
per cent. *"und by authority from the 
Governor? 

A. No, sir, I was not. 

Q. Did you know that he was go- 
ing to get it? 

A. No, sir, I did not. 

Q. When did you ftrst learn that 
he had got it? 
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A. I did not learn that any such 
money had come to the State until the 
time of the Investigating Committee. 

Q. That is not the question I asked 
you. When did you first learn that he ' 
had got the money? 

A. I cannot state. It was long af- 
ter that investigation by the specUl 

Q. Well, sir, now tell the Court 
again, if vou please, how the money 
was kept In the State Treasury at that 
tune— May, 1869? 

A. I had large envelopes that I 
kept the funds in, keeping them sepa- 
rate and distinct from any of the com- 
pany funds. 

Q. How many separate State funds 
were there? 

A. There was the permanent school 
fund, temporary school fund, general 
fund, judiciary fund. The judiciary 
and general fund went in all together; 
and there was a penitentiary fund and 
a building fund. I think that is all. 
But you understand that these funds 
were not kept separate; the State 
money was kept together. 

Q. You say you kept the State 
money in envelopes? 

A. Yes, sir ; they were kept in the 
envelopes in the safe. 

Q. What kind of envelopes? 

A. Well, sir, sometimes we had no 
funds at all. 

Q. And then you did not keep them 
in the envelopes, of course? 

A. No, sir. 

Q. Now tell the Court how long 
you continued to do that kind of busi- 
ness yourself in, person ; and when you 
turned the duties over to Brock? 

A. In my absence, or while I was 
staying here, he si^rned the warrants. 

Q. You say you were away more 
than three-fourths of the time? 

A. I srave up the books for him to 
keep as soon as we got the new books. 
He transcribed the entries up to the 
time we got a new set ; and kept the 
entries from that time forward. 

Q. When did he get the new 
books? 

A. In May or June. 

Q. Do you recollect when you 
first saw Brock after he had been to 
Kountz's and got the money? 

A. He was at NebrasJva City. 
About the middle of May, I should 
judge. 
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Q. Did 3'ou learn at that time that 
he had ^one to Kountz's bank and 
had got the school Aind? 

A. No, sir ; I did DOt know the ob- 
ject of his visit, and was not in- 
formed. 

Q. Then you state here, I believe, 
in answer to a question put b}'^ one of 
the Managers, that that money was 
never put into the State Treasury, to 
your personal knowledge, and to no- 
body's else, so far as you know? 

A. Yes. 

Q. And vou state, further, that 
the first you knew was after the first 
special session of the Legislature? 

A. Yes. As soon as the monies 
had been received from the general 
Government. 

A. If that money had been depos- 
ited in the State Treasury, to what 
fund would it have gone in your way 
of keeping the fUnds? 

A. As there is no statute fixing it, 
it would have been entered as five per 
cent, funds. 

Q. Then you state here, do jrou, 
Mr. Sweet, that you never permitted 
any of the separate fUnds to be mixed 
up with your own money? 

A. I do not state that any had up 
to the time that the act was repealed 
about keeping identical flinds. I kept 
it separate, and directed Mr. Brock to 
do the same ; and until that was re- 
pealed I never mixed the funds. 

Q. Did you know a man connect- 
ed about your bank by the name of 
'•John Rixr' 

A. No, sir. 

Q. Did you ever see his name 
about your books? 

A jTes sir. 

Q. Where did he reside? 

A. It was a fictitious name. 

Q. Did he ever have a large depos- 
it on your books? 
f A. I don't know that I ever looked 

' at the books of James Sweet and 
Brock, except to see how my own ac- 
count stood. 
t Q. Did you not know that the name 

' ot John Bix, as you say, was a ficti- 
tious name for tne purpose of keeping 
an account with a certain fund that be- 
longed to the State? 
A. I did during the last year. 
Q. Then these State funds were 
deposited in the name of John Bix, 
for convenience only ? 



A. Yes, sir. 

Q. Now state whether or not all 
the State funds were deposited in that 
bank in the name of John Bix? 

A. Yes, sir, since a year ago. 

Q. Why was it not kept so before? 

A. Because the law before that re- 
quired that the identical funds re- 
ceived, be kept on hand. 

Q. Befoxethat time did you not 
have fictitious names aside from John 
Bix? 

A. Not that I know of. 

Q. Now for the purpose of settling 
this thing clearly— because it may : b^ 
come important— I will ask you to 
state to the Court whether or not you 
will swear that the name of John Bix 
was not on your books in the month of 
May, 1869? 

A. I did not look at the books and 
will not swear it was not. I never 
looked at any account, except my own 
personal account. 

Q. Now if it should be true, Mr. 
Sweet, the State monies was kept in 
the name of John Bix (which you say 
you believe they were), in the month 
of Mav, 1869, if Brock should have re- 
ceived any State monev from any 
source, he would naturally put it in 
the same place, or credit the same 
person? 

Manager POBTEB. I object to 
the question. 

Mr. BEDICK. I will put the ques- 
tion to you again. You say you will 
not swear that the name of John Bix 
was not on vour books in the month 
of May, 1869? 

Mr. ESTABBOOK. I would like 
to have that question put in writing. 

The question Is reduced to writing, 
as follows : 

Q. You say that all the State 
fbnds were kept in the name of John 
Bix, and that you will not swear that 
it was not on the books in May, 1869, 
and if it was, would not all the State 
ftinds received, then be credited to 
that name? 

Mr. ESTABBOOK. I object to this, 
because it is no question at all. It 
premises what the witness has not 
stated at all, and there is not an inter- 
rogatory in it. 
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Manager PORTER. Mr. President, 
we object to that question, for it, in the 
first place, asks the witness to give his 
conclusion on the matter, and then 
draws an inference therefrom. 

Mr.REDICK. Mr. President, I with- 
draw the question to save time. 

Q. Mr. Sweet, was Mr. Brock 
authorized as clerk of the State 
Treasurer to place these funds to the 
credit of John Rix? 

A. No, sir; there was no such un- 
derstanding between him and me. 

Q. Didn't you know that the namo 
of John Rix was on your books? 
A. I examined one time and found 
f that was the way they were do- 
ing, and the bookkeeper stated that it 
was necessary in order to keep the 
books. 

Q. Suppose you wanted to pay out 
a portion of John Rix's account, how 
would you do it? 
A. I>raw a check. 
Q. And^sign John Rix's name to 
it? 
A. Yes, sir. 
Q. Did you ever do it? 
A. No, sir, I don't know that I did. 
We always stated in the check that the 
warrant was drawn for State pur- 
poses. 

Q. You did that ever since the 
name of John Rix appeared on 
your books? 

A. I don't know that we did, until 
the thing came to my attention about 
a year afo* 

Q. Did you fix the date of that con- 
versation with the Governor, in his 
office? 

A. No, sir; I could not fix a date 
only that it was after the close of the 
extra session. 

Q. And you fix the date at that 
time that you heard the State had re- 
ceived this money? 

A. That was during the special 
session. The Governor told me that 
Gillespie was not on friendly terms 
with him, and was determined to make 
him pay that money in. and he stated 
the reason why he could do it. 

Q. Did not you state to Governor 
Butler in June, 1869, at your bank in 
Lincoln, that that money was then 
lying idle and that he might as well 
Dorrow it and pay interest on it? 



A. No, sir. 

Q. State whether or ftot in Omaha 
city, at the time the Central Commit- 
tee met, last year, in September last, 
you did not state in the presence of 
Charley Seymour that you had re-' 
quested Governor Butler to borrow 
that money, that the State might tt* 
ceive interest on it? 

A. No, sir ; I don't think I e^er 
made any such statement. 

Q. State whether you made that 
statement at the same time and place 
in the presence of Senator Hilton who 
sits here? 

A. I have no recollection of that 
kind. 

Q. Did you not make that 8t4ite- 
ment, at the same time, and place, iu 
the presence of Mr. Hathaway of 
Plartsmouth? 

A. No sir, I know that I was tele- 
graphed to come to Omaha to Metro- 
politan Hotel, and when I got there. 
Governor Butler took me out and 
told me that the Central Committee 
was going to put him through and cut 
his political head right off, and he told 
me to make this all right before the 
people ; so that they would be satis- 
fled; and if I stated anything that is 
not correct, it was a political dodge 
and I did it to save Governor Butler 
and nothing else. 

Q. Did you not state, at the same 
time and on the same occasion, in the 
presence of Mr. Gere, in speaking of 
this fund, that it had been deposited, 
and that when he went back to Lin- 
coln to see Brock, and if the entries 
were not made to make them? 

A. On that occasion GU)vernor But- 
ler stated that he had executed a 
mortgage and left it with Brock and 
desired me to instruct Brock, through 
Mr. Gere, to forward that mortgage 
to Pawnee county to be recorded. 

Q. Now, Mr. Sweet, did not you 
state to Mr. J. S. Church, last winter, 
during the session of the Legislature, 
that the money had been deposited in 
the Treasury, and that It was all 
straight, during the investigation? 

A. I think it was Mr. Church. I 
said that I believed that the money 
was deposited. Mr. ^rock kept 
the books and I could not tell to a cer- 
tainty unless I looked. 

Q. Mr. Sweet, I will ask you 
whether or not, at the time you first 
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conversed with Governor Butler, you 
did not request him to send the de- 
scription of the l^nd, and you would 
have the niortgage made out covering 
the amount? 

A. No. sir; my recollection was 
this: Governor Butler requested me 
to draw the mortgages for him, and 
stated that he would have some man 
in his office, I thinic it was Mr. Kel- 
loflfg, write him the description, and I 
told liim 1 would draw the mortgasres. 
At that time, I had supposed he had 
the ri^fit to loan this money. I had 
no objection, as a friend, to draw the 
mortu^ao^es for him, I was not accing 
as State Treasurer in drawing mort- 
ga^res. 

Q. I will ask you one" question 
more. Between the time you were 
sworn to-day. during the interim of tliis 
Court, did you have any conversation 
with General EstabroolJ, in regard to 
tliis matter? 

A. I did ; we had a conversation 
toucliing this matter. 

Mr. ESTABKOOK. Mr. Sweet, 
will you state what tliat conversation 
was? 
Mr. IIEDICK. I object to that. 
Mr. ESTABROOK. Do you insist 
on your objection? 

Mr. KEDICK. I do insist upon my 
objection. 

The PRESIDENT. Gentlemen, the 
couiHel for the Managers desires to 
ask tlie witness what conversation took 
place during the interim of the Court. 
The counsel for the defense objects. 
As many as are of opinion that tlie 
objection be sustained will, as their 
names are called, answer '^Aye; '' as 
many as are of the contrary opinion, 
k\\\ answer '*Xay.*' 

Tlie vote was called with the follow- 
ing result : 
Yeas— Messrs. Slieldon, Tucker. 
Xays— Messrs. Brown,( 'ropsey. Ger- 
rard.Hawke, Hascall. Hilton, ^Metz, 
Kennedy, Thomas, Tennant, Mr. Pres- 
ident. 

Tiie PRESIDENT. Tlie objection 
is overruled and the question will 1m 
aaked. 

/^ 



Mr. REDICK. I objected simply 
because it is Illegal. I only wished to 
show the unfair action of the counsel 
on the part of the prosecution. 

Manager PORTER. It has always 
been a practice with me as an attor- 
ney, that if I had a matter in Court 
in winch I was to call witnesses, that 
I had a conversation with them for 
the purpose of finding out what they 
knew in reference to the case. And I 
submit to this Court whether there is 
any object in the question the gentle- 
man made. There was a desire to 
throw an impression that the Man- 
agers bad wished to corrupt witnesses 
in this case. But I do not suppose 
this matter requires great argument. 
I submit neither the counsel or the 
Managers have feeling in this matter 
whatever. But I do claim it is the 
right and the duty of the counsel, if 
they have witnesses, in order to avoid 
wasting the time of the Court, to con- 
verse with those witnesses and find 
the points upon which they can give 
information. 

Manager Porter submits the 
question in writing : *' State what that 
conversation was?" 

A. Mr. Estabrook inquired of me 
when this live per cent, fund firist 
came to my notice. I said it was 
during the extra session of the last 
Eegislature. lie then remarked that 
it was unneccssar}' to ask me ajiy 
([uestions about that, previous to that 
time. That was about all. 

Mr. REDICK. What was the ob- 
ject of introducing this fictitious 
name? 

A. It was done for the convenience 
of the book keeper. 

Q. During the interview at Omaha, 
Gov. Butler requested you to make a 
statement with regard to this matter? 

A. Yes, sir. He said tliatthe mat- 
ter must be lixed up. IJe stated tliat 
some men were determined to take his 
political head oil', if it was not fixed 
up. 







20 



IMPEACmc^m TBIAL. 



Q. Yoa said that prior to that time 
the money was placed in box envel- 
opes, I think? 

A. Yes, sir. 

Q. Where were they placed? 

A. 1 had only one safe, with differ- 
ent shelves. On one shelf we kept 
our own funds, and on another shelf 
we kept the fUnds belonging to the 
State, also all the State warrants. 

Q. Before this law was passed re- 
pealing the laws which required that 
the identical funds received into the 
Treasury be kept, was there any oc- 
casion to use this fictitious name of 
JohnRix? 

A. No, sir. 

Q. Before the law was passed, 
were the State funds kept in the name 
t>f John Rix? 

A. No, sir. I kept them myself in 
these boxes. 

Senator TUCKER. I would like to 
ask whether tlie name of John Rix 
appeared on the books previous to the 
passage of that law? 

A. I cannot sav, because I never 
took any personal supervision of the 
books, excepting to my own funds. 
Can^t state whether it did or did not 

Senator KENNEDY. Was it on the 
private books of Sweet & Brock, that 
this name appeared, or on the State 
books? 

A. It was on the firm book of 
Sweet & Brock. 

Q. Was there any interest on that 
thousand dollars which was paid out 
to Chase, and returned at the end of 
the year? 

A. No one paid the interest. 

The PRESIDENT. I rise to state 
that the ruie requires Senators to put 
their questions in writing. This rule 
will be complied with from this time. 

Mr. REDICK. Did yon not report 
that there had been a fuil year*s in- 
terest paid on the $16,000 taken by 
Governor Butler? 

A. No, sir. I reported to the Su- 
perintendent of Public Instruction 
that there had been received $1,400 in 
personal security as interest. 

Q, Will you swear that you did not 
make returns in regard to this Rix ac- 
count, during the absence of Mr. 
Brock? 

A. I would not swear positively 



that I did or did not, but I have no 
recollection that I did. 

Mr. ESTABROOK. WUl you ex- 
plain now, to the Senate, all about 
that interest matter? 

A. Mr. Beal, Superintendent of 
Public Instruction, when about to 
make a distribution of the public mon- 
ies received, requested me to make 
that report Just as large as possible. 
He told me that he had seen the Gov- 
ernor and— 

Mr. REDICK. You need not state 
what Mr. Beal S9id. 

Witness Sweet. I w^ent to the 
Governor, and he said if I requested 
it, he would pay that money in three 
days. 

Mr. ESTABROOK. And on the 
strength of that you made tliat re- 
port? 

A. Yes sir. 

Q. How was that sum fixed up ; did 
the Governor do it? 

A. No, sir. We did not know the 
exact aaaount, and reported it as 
near as we could estimate. 

Q. Did the Governor ever pay that 
interest? 

A. No, sir. 

Senator GERRARD. Did you give 
to anyone a receipt for the $1,000 paid 
by the Governor for Chase ; If so, to 
whom? 

A. I do not remember whether I 
took the warrant with the duplicate 
receipt to the Governor, or whether I 
gave them to the Auditor. 

Mr. ESTABROOK. State whether 
there was not a receipt left in the of- 
fice among the papers there? 

A. It may be that the original re- 
ceipt was left there. 

Senator TUCKER. Does not the 
name of John Rix appear upon your 
book In the same way, and upon the 
same book as the entries would ap- 
pear had you kept the account with 
the different funds belonging to the 
State ; only the name of John Rix be- 
ing used in lieu thereof? 

A. As I understand this account of 
John Rix, it was a convenience to 
credit all the State monies to that ac- 
count. 

Q. Was this John Rix account kept 
onthe book of the State Treasurer? 

A. No, sir, it was not, it was kept 
on the bank books of Sweet & Brock. 
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Senator THOMAS. Who drew the 
money on that warrant issued to 
Chase? 

A. I paid the money to Governor 
Butler. 

Q. Had that been assigned by 
Cho^e to Governor Butler? 

A. I cannot state If there was any 
assignment; very often I paid war- 
rants to gentlemen that I knew to be 
reliable, where the name of the parties 
was endorsed by the person to whom 
I paid It; my recollection is that Gov- 
ernor Butler asked me to let him 
take the money up to Mr. Chase. 

Senator KENNEDY. Was it neces- 
sary that the State money should be 
kept on the books of James Sweet and 
Brock? 

A. It was not absolutely necessary, 
and was a matter of convenience to 
get it there. 

Senator THOMAS. Do you mean 
that the Chase warrant was endorsed 
by Governor Butler? State whose 
name was endorsed thereon? 

A. It was endorsed **C. S. 
Chase'' and ^'D. Butler"; by pro- 
curation. 

Senator THOMAS. Did Governor 
Butler say whether he had anv author- 
Sty to receive the money on that war- 
rant, for Colonel Chase? 

A . My recollection is that Governor 
Butler said he wanted to take the 
money to Chase ; that he was anxious 
for the money. 

Manager DOOM. The Managers 
are through with the witness, Mr. 
PresideLt. It is now five o'clock. The 
next witness is Brock. I would ask 
the Senate to adjourn. If they desire 
a night session, we can have Mr. 
Brock here at any hour. I expect you 
wni have to send to his business house. 
We would ask the Court to adjourn 
till half-past seven. 

Senator TUCKER. I move this 
Court adjourn until 8 o'clock. 

The PRESIDENT. Gentlemen, it 
is moved and seconded that the court 
adjourn until eight o'clock. As many 
as are in favor will say "aye;" those 
opposed "no." The "ayes" seem to 
have it. 



A division was called for. 

The PRESIDENT. Gentlemen, as 
many as are in favor of a recess until 
eight o'clock, will rise and remain 
standing until counted ; those opposed 
will do likewise. Four gentle- 
men in favor and seven against ; the 
motion is lost. 

Manai?er DOOM. Call N. C. Brock , 

The PRESIDENT. The Sergeant- 
at-Arms, will call N. C. Brock. 

N. C. Brock called, but did not an- 
swer to his name. 

Manager PORTER. Mr. President : "^ 
We desh^ the list of the witnesses 
called, and attachments issued for 
those not answering to their names. 

The list of witnesses was called, the 
following persons answering to their 
names : J. Cadman, W. R. Fields, J. 
M. Riddle, John Gillespie, A. J. Crop- 
sey, and James Green. 

Mr. ESTABROOK. I think the wit- 
nesses will all be here by Monday 
morning. 

Manager DOOM. We will ask that 
attachments be issued for those wit- 
nesses who are absent. 

Manager HUDSON. I will not 
trouble the Senate much, but in order 
that wrong Impression may not go out 
with regard to those witnesses, I de- 
sire to make a statement. Several ap- 
proaclied me, and said that as it was 
Saturday, and it was generally under- 
stood that Mr. Sweet would occupy 
the remainder of the day, they would 
like to be excused from remaining 
here, and a great many of these wit- 
nesses have our consent to be absent 
until Monday morning. 

Senator GERRARD. I move that 
the Senate, sitting as a Court of Im- 
peachment, do now adjourn until 9 a 
M., Monday. Adopted. 
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Sixth Bay's Proceedlnss. 

March 20, 9 A. M. 

The PRESIDENT. The Senate 
will come to order. 

Present all the Senators, the Man- 
agers and then* counsel. 

The PRESIDENT. The h'ir;,%'ant- 
at-Arms will inform the Governor and 
his counsel that the Senate sitting as a 
Court of Impeachment is ready to pro- 
ceed with the trial. The Secretary 
will read the Journal of Saturday. 
Journal read. 

Mr. ESTABUOOK. Mr. President, 
I will again call attention of the Sen- 
ate, that 1 also offered the admissions 
of the respondent in his answer touch- 
ing the loan of the 5 per cent. fund, in 
evidence. 

The PRESIDENT. Tlie Secretary 
will make the correction as indica- 
ted by the counsel for the Managers. 
Are there any further corrections? If 
not, the Journal will stand approved. 
The Managers will now proceed with 
their evidence in support of the 
charges contained in the articles of Im- 
peachment. 

Manager DOOM. Mr. President, 
we desire N. C. Brock to be called 
next. 

TESTIMONY OF XICLSOX C. BROCK. 

Nelson C. Bkock sworn. 

By Mr. E.stabiiook : Question. 
State to the Senate what is your name 
and place of residence? 

Answer. Nelson C Brock, place 
of residence Lincoln, Nebraska. 

Q. What is your business V 

A. Banker. . 

Q. For ho\7 long has that been 
your business v 

A. Since June, 186S. 

il. Are you in that business alone 
or in connection with other parties ; 
and if so, who are those parties? 

A. At that time, June 1868, in con- 
nection with James Sweet, and John 
L. McConnell and hitely James Sweet 
alone. 



Q. Where was your banlt? 

A. At Lincoln. 

Q. Did you at any time, in conver- 
sation with Governor Butler, make 
any arrangements about going to 
Omaha to get the 5 per cent, fund on 
deposit there? 

A. I made arrangements in Mar, 
18()9, to get some money of the First 
NationalBank of Omaha ; some money 
for Governor Butler. 

Q. State the day in !May if you can 
remember? 

A. Well, I cannot state positively, 
but I think it was on tlie 15th day of 
May, 1800, 1 had the fli'st conversation 
about that with Governor Butler. 

Q. State what was said to you 
by Governor Butler about getting this 
money ? 

A. Governor Butler came to me 
and stated that he had some money in 
the bank at Omalia; he wanted to get 
the money down here, and he also 
wanted to know what interest we 
would allow him on the money, and 1 
told him if he would give me a draft 
on the bank, and I could get the 
money, we would allow him 7 per 
cent. 

Q. State whether he said he would 
do so or not, at that conversation ? 

A. I think he said so in another con- 
versation, but not that one. 

Q. State what, afterward, was 
done in regard to it? 

A. He gave me a power of attorney 
to go to Omaha and get the money, 
and I got the money. 

Q. Ilave you a copy of that power of 
attorney ? 

A. No, sir. 

(}. What did you do with it? 

A. I think I gave it to the First Na- 
tional Bank at Omaha; I think I done 
the business there with Mr. Kountz. 

Q. State whether that power of at- 
torney was issued under a seal or 
not ? 

A. 1 am under the impression that 
it was under seal ; it was suggested, in 
order to facilitate the matter, that it 
should be made under the seal of the 
State, as there was some doubt whether 
the warrant was in the name of David 
Butler, only, or David Butler, Gov- 
ernor. 

Q. I mean what addition there was 
to the name of David Butler? 

A. I do not know. ->.ri\r> 
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Q. Did he at that tune state to what 
fuud it belougedV aud if so, to whatV 

Mr. EEDICK. Ask what ho said. 

Mr. ESTABROOK. I ask, did he 
state to wliat fund it belonged, and if 
30, to what? 

A. He did not state to what fand ; 
he said he had the money. 

Q. Xow state what you did from 
that point, llow mucli money did you 
receive V 

A. I cannot tell. 

t^. Cannot you tell how near? 

A. I could not. 

Q. You received whatever the 
amount wasV 

A. Yes. 

(J. Can von state tlie amount? 

A. I would say about §17,000. 

y. Before leaving Omaha did you 
make u?e of any portion of that 
money? 

A. I am under the impression I 
(lid. I think 1 paid a note for Govern- 
or Butler, but I could not state. 

Q. State whether, if you paid a 
note for Governor Butler, you paid it 
out of the fund? 

A. If I did, it was out of the fund. 

Q. What did you do with that 
money? 

A. 1 brought it here. 

C^. At what time of day did you ar- 
rivf? 

A. I think about noon. 1 brought 
the money in a satchel. 

Q. What did you do with it? 

A. I could not tell exactly ; the fipst 
entries- 
Mr. REDICK. I object to any en- 
tries. If there is an}' note in writing 
I want that. 

A. I presume I put the money in 
the vault. 

Mr. ESTABROOK. With the 

•iViUlhvX ? 

A. Yes. 

<^ When next did vou see Gov- 
ernor Butler? 

A. I could not tell. 

Q. Oould j'ou tell about how many 
'lays or hours? 

A. Xo. 

Q- When next did you converse 
with him, if at all, in regard to this 

A. I could not state. 



Q. Well, about how long after- 
waitl? 

A. If you will let me tell what I 
did, my impression is that I had con- 
versation, say I lie next day, per- 
haps the same day. It was a rainy 
day— or rather the evening was. 

A. State when you had this con- 
versation? 

A. I oould not say, but I should 
' judge it was the next day. 

Q. State what occurred at the con- 
versation; and what did you do with 
the money? 

A. He told me to issue three certif- 
icates of deposit of $5,000 each, and 
place the balance to his account. 

Q, Did you do so? . 

A. I did. 

Mr. REDICK. I object to that. 
That is no way to try a law suit. It is 
illegal. 

Mr. ESTABROOK. Xow go on 

and state further, the history of that 

fund? 
A. I issued, as shown by books- 
Mr. REDICK. I object to what Is 

shown by the books. 

Mr. ESTABROOK. Do you mean 
you prepared or issued ? 
A. I wrote out. 

Mr. REDICK. I object to that. 
Put the question in writing. 

Mr. ESTABROOK. I will state 
what I expect will be shown. I ex- 
pect to show, gentlemen, by this wit- 
ness, at this point, that, in obedience 
to the suggestion of Governor Bntier, 
these certificates were made out, but 
before they were delivered these were 
destroyed and other forms of evidence 
of indebtedness were given. Do you 
mean you prepared or issued ? 

A. Our books show that on the 
22d— 

Mr. REDICK. State what you did. 

A. On the -i'id of May I tilled out 
three certificates of deposit, payable 
to Governor Butler, of $5,000 each, and 
also placed to his credit $1,486.66; and 
on the 2oth of May. 1860. 1 cancelled the 
three certiticates of depo^^it issued 
May 22d, and is.^ucd three .'n thejtface 
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of them for an equal amount; and 
those certificates he held— 

Mr. ESTABROOK. Wait a minute. 
State the difference, or why you made 
this change? 

A. The reason was to save three 
days interest on $16,000. These cer- 
tificates were dratvingc seven per cent, 
interest, hut did not call for that, and 
they were Issued on the Saturday and 
took them up on Monday or Tuesday. 

Q. State whether the second lot of 
certificates were drawing the same in- 
terest? 

A. The same. 

Q. Were they the same in form? 

A. We have no particular form. 

Q. State whether this was done by 
arrangement with the Governor? 

Mr. REDICK. I submit, whether 
this examination is not a disgrace to 
any court. [Addressing Mr, Esta- 
brook.] Ain't you ashamed of your- 
self to put questions like this ? Why 
don't you ask him what he did ? I 
object. 

Mr. ESTABROOK. I am obliged 
to the gentleman for this little law 
lecture, when I ask the witness to 
state whether it is not a leading form ? 

Mr. REDICK. You did not put it 
that way. 

Mr. ESTABROOK. Yes, I did. 

Q. State whether that change was 
maue by virtue of an understanding 
with the Governor? 

Objected to by Mr. Redick. 

Question put in writing. 

The PRESIDENT. Gentlemen, the 
question Is upon the exception taken 
by the counsel for defense. As many 
as are In favor of the exception being 
sustained will, as their names are 
called, answer "aye." As many as 
are of different opinion, will answer 
"nay." 

Ayes— Messrs. Brown, Cropsey, 
HUton, Metz« Thomas, Tucker, Ten- 
naut, Mr. President. 

Nays— Messrs. Gerrard. ' Hawke, 
Hascall, Kennedy, Sheldon. 
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Mr. PRESIDENT. Eight genUe- 
men having voted In the affirmative 
and five in the negative, the objection 
is overruled. 

Mr. ESTABROOK. State whether 
any arrangements were made with 
Governor Butler with regard to that 
change; If so, what? 

A. I think there was no arrange- 
ment made with regard to the chanze 
of certificates. The cancelling of the 
first, and Issuing of the second, was 
done by us to save the Interest whlcti 
the bank was paving. 

Q. State If there was an under- 
standing about what was to be done 
with that money? 

A. Weil, Governor Butler made ar- 
rangement that, by having overdrawn 
his account, he was to surrender these 
certificates, and he overdrew his ac- 
count at different times to the amount 
of $16,000 or $17,000, and I sent after 
the certificates, cancelled them, and 
placed them to his credit to help |bal- 
ance his account. The last certifi- 
cates were annulled, I think on the 
last day of September, 1870. The 
checks had been made out as any onh 
checks money out of any bank. 

Q. State when these certificates 
were cancelled? 

A. They were all cancelled at the 
same time. The three certificates is- 
sued first were cancelled at the same 
time, and then the other three. 

Q. State whether there was any 
conversation had with Governor Bu^ 
ler and you learned from him fh)ra 
what source the money was derived; 
if so, state what It was? 

A. I don't remember of the Gover- 
nor having told me. 

Q. State whether you know any- 
thing about his loaning any part of 
this same State fund; and If so. to 
whom ? 

A. I don't know anything more 
than this : his telling mo he had loaned 
out about S10,000 in Pawnee comity. 

Q. Was this $10,000 drawn from 
that fund he had then? 

A. I don't know. 

Q. When was this statement made 
to yon with regard to loaning this 
money? 

A. Some time last summer. 

Q. State the whole of that conver- 
sation? 
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A. I doQ^t know that there was 
much conversation about it. We were 
talking about bard times, and bein^ 
short of money, and he said he had 
loaned that money out in Pawnee 
county and could not get it back. 

Q. Did you ever hear the Gover- 
nor state anytliiug about executing 
iDortgaffes to secure this money? 

A. r think he told me sometime in 
last September that he wanted to se- 
cure the State for that School money, 
and he wanted to give a mortgage on 
land in Pawnee county. I think he 
said, either before or since that, that 
he wanted to put it on lots in town 
here, so that he could sell the lots at 
any t*me and take up the mortgage. 

Q. Did he tell you, at that time, 
fh)m what source the money w^as de- 
rived ; and if so, what is it? 

A. He told me, I thing at that time, 
that he wanted to show a mortgage 
on the Pawnee land. He said that the 
damned hounds wanted to know that 
the money was secured. 

Q. Did he say whom he meant by 
'^damned hounds?'' 

A. 1 don't think he did. 

Q. Mr. Brock, do you know from 
what source that money was derived ; 
ifsowhatisit? 

A. 1 only know from conversation. 
Did not know from any conversation I 
had with Governor Butler. 

Q. State whether you ever procur- 
ed at any time at the instance of Gov- 
ernor Butler, any other like sum from 
the First National Bank of Omaha; 
and if so, state the circumstances? 

A. I never did. 

Q. State whether you ever had any 
conversation with Governor Butler in 
regard to procuring for yourself an 
appointment as Treasurer of the Board 
of Regents of the University of Ne- 
braska? 

A. I spoke to Governor Butler 
several times about getting appointed 
Treasurer of the Board of Regents of 
the University, and he told me at one 
time he wanted to get the appoint- 
ment for me if he could ; and alongjust 
a short time before the Board was to 
meet, I went to him and tbld him if he 
would secure that appointment for me 
I would give him #500, and before we 
got through talking I told him I would 
give him $750. He said he did not 
think Mr. McCk>nneU's time was up 



yet. When McConnell sold out to 
Mr. Sweet and myself, he promised to 
resign In my favor. 

Q. Where was this conversation? 

A. In the Governor's private office, 
I left with the impression that he 
would use his influence to get me ap- 
pointed ; I was afterward told that he 
did not do so. 

Q. Told by him? 

A. No, sir. 

Q. State what you know in regard 
to the loan of a certain sum of money 
to Anson C. Tichenor ; and if so, state 
all you know from the beginning of 
It? 

A. Tichenor came to me and told 
me — 

Mr. REDICK. Stop a moment. 1 
object to your stating anythhig any 
body told you, except Governor But-' 
ler. 

Mr. ESTABROOK. State whether 
you ever had any conversation with 
Governor Butler in regard to the loan 
to Tichenor and wife; if so, state 
what it w^as. 

A. Governor Butler came to my 
office to see me, and we went into the 
bedroom used as a private office, and 
we talked about the loan to Tichenor. 
He asked me what I thought about it. 
and I told him Tichenor was a good 
fellow and ought to have the money, 
if he wanted it, and he said he thought 
so; that it was a good loan, and he let 
him have the money. 

Q. What date was this? 

A. I could not say, probably in 
July, 1870. 

Q. After this conversation, what 
did you do? 

A. J told Tichenor what he should 
have to do in order to get the money. 

Q. State what was done? 

A, Well, sir, all the papers that 
was neccMsary to procure the loan was 
made out. 
^Q. What papers? 

A. The bond and securities, mort- 
gage and abstract of title. I stated to 
him to have the Attorney General ex- 
amine the papers and make out the 
abstract of title. 

Q. State whether you was authori- 
zed by the commissioners to loan this 
money? 



le 



%m 



2C 



IMPEACHMENT TPJAL. 



A. I had an application from Gov- 
ernor Butler to loan the money to 
Tichenor. 

Q. What do you mean by an up- 
plication ? 

A. Well, it was a written request 
to loan Tichenor and his wile this 
money. 

Q. Have you that writing? 

A. The State Treasurer has it. It 
was left in the office of the State 
Treasurer. 

Q. State whose names of the board 
of commissioners was sigfned to it? 

A. Governor Butler's name was 
signed to one of them and one A^as 
Si*rned by Auditor Gillespie. 

Q. Were they the same or separate 
papers? 

A. Separate papers. 

Q. State what was in those pa- 
pers? 

Mr. REDICK. Mr. President, 1 ob- 
ject to that question, and hope the 
gentleman will produce the papers if 
they can be haJ. [Papers sent, for.] 

Mr. ESTABROOK. Mr. Brock, will 
you state the amount of that loan? 

A. ^10,000. 

Q. Do you know anytliing about 
the security given for that loan ? 

A. The Tichenor House. 

Q. State as to its sufficieucy? 

A. At the time that loan was made 
the title was as shown in the abstract, I 
woidd say it was pretty good securitv. 
The property was worth from 35,0()0 
to ^10,000 more than the incumbrances 
as shown by the abstract. 

Q. State wliether there were former 
incumbrances? 

A. The abstract shows there was 
one mortgage of ^4,()00, and one of 

Q. What, in your estimation, was 
the value of that property at that 
time? 

A. It was pretty hard to tell what 
the.lot« were worth. 1 was under tlie 
impression that the building cost — 

Q. Never mind its cost. What was 
Its value? 

A. I would say $25,000. Tliat was 
my impression. 

Q. You think it would have brought 
that? 

A. It would, if Tichenor had had 
a little more money to push it. 



Q. Did you ever have any conver- 
sation with the Governor in regard to 
any interest he had in procuring this 
loan for Mr. Tichenor; and If so, state 
where it was, when it was, and what 
it was? 

:SIr. REDICK. Wait a moment. 

Mr. ESTABROOK. State whctlier 
the Tichenor House was bnilt at the 
tiuie you made this loan? 

A. I think it was not completed, 
but most so. 

Q. Is your estimate of its value 
based upon the property with the build- 
ing complete? 

A. Yes, with the building complete. 

Q. Now, sir, state whether you 
ever had any conversation with tlic 
Governor in regard to any interest he 
had m the loan to Tichenor; and if so, 
what it was? 

Mr. REDICK. Cite the specitication 
to wiiich that question alludes. 

Mr. ESTzVBROOK. Specificalioii 1, 
article 7 : 

'' He, the said David Butler, Gov- 
ernor, as aforesaid, did, on or about 
the 30th day of July, A. D. 1870, in- 
struct James Sweet, State Treasurer, 
he being then and there the custodian 
of said school funds, to let one Anson 
C. Tichenor have $10,000 of said school 
money, and he. the said David Butler, 
Governor, as aforesaid, would approve 
the security therefor. The said sum 
was loaned to said Tichenor without 
the assent of either the State Auditor 
or Treasurer. That the security taken 
therefor by him. the said Governor, 
was at the* time known to be wholly 
inadequate and insulBcient; whereby 
tlie said David Butler, Governor of the 
State of Nebraska, then and there com- 
mitted and was guilty of a misde- 
meanor in office.-' 

M' . ESTABROOK. Go on. sir. 

A. At the time the Omaha Ilerahl 
was publishing Governor Butler get- 
ting money for that loan, I said to the 
Governor I did not know he received 
money from Tichenor before; he did 
not admit whether he did or not; he 
said it was all right. 

Q. Did he .say anything in that in 
terview about any money — 

Mr. REDICK. I object to *^did he." 

Mr. ESTABROOK. Who's running 
this side? 
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Q. Did he say anything to you dur- 
injT that hiterview, m regard to any 
money you had received hi connection 
with it; and if so, what did he state? 

A. Not at that time. 

Q. Well, at any other interview? 

A. He told me, "For God's sake, 
don't you admit you got any money 
from Tichenor at any other time." 

Q. State all the conversation? 

A. That was in his private office. 

Q. State all the conversation touch- 
ing this subiect? 

A. He said Tichenor w^s "a damned 
rascal, and would implicate anybody 
who had anything to do with him'' ; 
and told me not to admit I got any- 
thing. I told the Governor he had fixed 
Hchenor in nice shape, to swear in 
this loan. ' 

Q. What next did he say ? 

A. The Governor said he had not 
seen Tichenor himself. 

Q. State what followed, in regard 
to what you should not do? 

A. He told me, '*For God's sake 
not to admit I got any money from 
Tichenor at any other time". I never 
had any extended conversation with 
the Governor about it. 

Q. State whether this conversation 
related to any testimony you should 
give ; if so, what relation, or at what 
investigation you was to give the 
testimony ? 

A. My impression is that it was 
after I had given in my testimon}', 
some time ; I can not say when, I have 
been here so many times. 

Q. Was it not to fix up the testi- 
mony with you, before you gave in 
yonr testimony ? 

A. No, sir, I think not. 
Q. Do the records of your bank 
contain any reference to the Tichenor 
loan? 

Mr. REDICK. I object; simply to 
preserve my objections. 

Mr. ESTABROOK. If so, what are 
the records? 

A. Our books show that there is 
#10,000 credited to Tichenor. 

Q. State what ofilce you held at 
that time, if any? 
A. I was Deputy State Treasurer. 
Q. State whether you was the cus- 
todian of the Treasurer's books? 
A. I was. 

Q. State whether or not any refer- 
/s 



enco was made upon the Treasurer's 
books to this loan ? 

A. Yes, sir, there was an entry 
there of the loan. 

Q. State whether the Treasurer's 
books show anything with regard to 
the securities taken? 

A. They do not. 

Q. State whether they show any- 
thing with regard to the action of the 
Board of School Commissioners upon 
the subject? 

A. I don't know what you call the 
"records ;" there are papers there that 
show. 

Q. Well, do the papers on file in 
your office show the action of the 
State Board? 

A. There is a record on Mr. Koe- 
nig's books. These show the manner 
in which the money was loaned to 
Tichenor. 

Q. State whether you had conver- 
sation with the Governor with refer- 
ence to an examination of these rec- 
ords and files ; if so state what it was ? 

A. The Governor said for me to 
let Seth Robinson examine these 
papers. 

Q. State whether you had any con- 
versation with the Governor, about 
the books being withheld from any- 
body? 

A. I don't remember any such con- 
versation. 

Q. State whether you had any con- 
versations about the examination of 
these records, at any time since the 
record of this Tichenor loan was 
made, and since these papers were 
put on file? 

A. I can't swear that Governor 
Butler ever spoke to me about show- 
ing the books to anybody since the 
loan to Tichenor. 

Q. Let me call your attention to 
what occurred during the last cam- 
paign, and repeat my inquiry as to 
whether you had instructions about 
not showing papers and books? 

A. He told me not to show these 
books to any one during the political 
fight. 

Q. Was that since these Tichenor 
papers were put on file ? 

A. I think not, but could not say 
positively. 

Q. Can't you state when he gave 
this direction to you ? 

A. No, sir. ^^ , 
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Q. Can you state why he gave this 
direction to you ? 

A. He never stated why. 

Q. Do you know why ? 

A. I have an impression. 

Q. Did you gather this from the 
Governor ? 

A. Yes, sir. 

Mr. MARQUETTE. The impres- 
sion that he has, is no evidence ; what 
the Governor says is evidence, hut 
nothing else. Now, he can state what 
the Governor said, hut he cannot state 
what concinsion he drew from this, 
for it is for the Senate to draw its 
conciusions, and not Mr. Broclc — that 
is a principle very well understood; 
hecause a man might he mistaken in 
hearing him, as to Just what he does 
say. 

The PRESIDENT. If the council 
for the Managers desire to ask that 
question, they will reduce it to writing. 

Mr. ESTABROOK. An individual 
may learn a fact from conversation 
with an individual, without heing ahle 
to repeat exactly the knowledge thus 
obtained. It is always competent 
evidence to state what he learned ; it 
is not necessary for him to srive pre- 
cisely the same language used. Now, 
in obedience to this rule, we ank what 
the witness learned from the Governor, 
as to his motives for withholding these 
records. 

Mr. MARQUETTE. A man can 
state what he learned. The proper 
question is, '^what did he say, and 
what did you say?" If the witness 
cannot recollect precisely what was 
said, he might say, ^^I think he said 
this, or that." The question is not, 
''what do you think you learned from 
him?" The witness may '^suppose" 
he learned things, which he never did 
learn. The question is, ''what did 
you learn from what the Governor 
said ?" The object of this question Is 
to get him to say that he learned 



something from the Governor which 
he never did learn. Now, if Governor 
Butler is condemned, we want it to be 
on what he has said an<} done. Let 
the question be '*what did he say— all 
he said." Let the Senate learn from 
this themselves ; what the "impres- 
sion" of the witness is, we cannot ad- 
mit as evidence. 

Mr. ESTABROOK. Mr. President, 
I simply ask the witness to state wfiat 
he learned from what Gov. Butler 
said. 

The PRESIDENT. Gentlemen, the 
following question has been asked by 
the counsel for the Managers : "What 
did you learn from Governor Butler as 
to his motive in requesting you to 
withhold the record ?" It is objected 
to. The question is, shall the object- 
ion be sustained. As many of you as 
are of the opinion that the objection 
should be sustained, will, as your 
names are called, answer "aye"; and 
as many as are of a contrary opinion, 
V ill, answer "no." 

The following is the vote : 

Ayes — Messrs Brown, Cropsey, G^p* 
rard, Hawke, Hascall, Hilton, Metz, 
Sheldon, Thomas, Tucker, Tennant, 
Mr. President. 

Nay.— Mr. Kennedy. 

The PRESIDENT. Twelve mem- 
bers having voted in the affirmative, 
and one in the negative, the objection 
is sustained. 

Mr. ESTABROOK. Will you state 
fully all that occurred between you 
and the Governor, during the inter- 
view to which you have alluded, in re- 
gard to withholding the records? 
. Mr. MARQUETTE. Mr. President : 
I think that question is objectionable, 
just as the other. 

Mr. ESTABROOK. To gratify the 
gentleman, I will ask : What was said 
by the Governor, during that inter- 
view, about withholding the recoids? 

A. Well, I cannot state what was 
said. It was to keep the records from 
the public, so they could not see that 
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Q. Where did vou i^rst meetRix? 

A. I met hM, the, or it, in the First 
National Bank of James Swe^t ftnc) 
Brock. 

Q. Is Blx ft Wftrrled man? 



the fl6,000 was not on the hooks. 
That is what I fj^athered from what 
the Governor said. 

Mr. ESTABROOK. Mr. President : 
We will close our examination of this 
witness until the records are hroujcht 
in, when we desire to examine him 
with re^jard to what thereco.ds con- 
tain ahout this Tichenor loan. 

CROSS-EXAMINATION OF MR. BROCK. 

By Mr. Redick: 

Question. What relation are you to 
James Sweet? 

Answer. Do you mean hlood rela- ! 
tion? ' 

Mr. ESTABROOK. Hold on a mo- 
ment- 
Mr. REDICK. Yes, sir, blood rela- 
tion, or any other relation? 

A. Mr. Sweet Is my uncle. 

Mr. ESTABROOK. Hold on, I am 
requested by one of the Senators to 
ask you if certificates of deposit were 
issued to any one for that 916,000; 
and, if so, where are those certifi- 
cates? 

A. They are right here before me. 
(Certificates passed to the counsel for 
the Mana^ersO 

Mr. ESTABROOK. CPo counsel 
for Respondent.) Have you any ob- 
jection to these certificates? 

(Certificates examined by counsel 
for Respondent.) 

Mr. REDICK. No sir, we have no 
objection. 

Mr. ESTABROOK. How many are 
thei-e? 

A. Six. 

Q. You have testified already about 
three which were cancelled? 

A. Yes sir, and the other three 
were n^iven in lieu thereof. 

Q. Have you in your possession the 
order he addressed to you in regard to 
the Tichenor loan? 

A. No, sir. 

Mr. REDICK. What relation are 
you to John Rix? 

A. He is a particular fHend of 



A. Not that I know of. 

Q. You stated, in your examina- 
tion in chief, thai you did not learn 
from Governor Butler that this was 
school money that you was fifolng after 
to Omaha? 

Mr. ESTABROOK. That is not 
what he statea. 

Mr. REDICK. I believe, then, you 
stated that you did not know from 
what source that $16,000 came from? 

A. No, sir ; I knew it came from 
Washinjfton. 

Q. Now fix the time when you 
first learned what money you went 
for? 

A. I cannot tell you. 

Q. Fix the time as near as you can? 

A. I have no date, at all. 

Q. Did you learn it before last Mon- 
day? 

A. Yes, sir. 

Q. When did you first ascertain that 
it was school money that you got from 
Kountz? 

A. I cannot tell you. 

Q. Can you fix the time within three 
months? 

A. No, sir. 

Q. Within six months? 

A. I don't think I can ^:l it at all. 

Q. You say, then, when you went to 
Omaha after that money vou did not 
know what money it was or where it 
came fW>m? 

A. I knew it came from Washing- 
ton, but I considered it was none of my 
business what money it was. 

Q. Did you see Mr. Sweet as you 
went to Omaha? 

A. I went by way of Nebraska City, 
and saw Mr. Sweet there but did not 
tell him what I was going for. 

Q. You got the money? 

A. Yes, sir. 

Q. You stated, I believe, that the 
power of attorney you had to get that 
money was under the seal of the State. 
Was it countersigned by the Secre- 
tary of the State? 

A. I could not state whether it was 
or not, but I think it was. 

S. How did yon draw the money? 
you get it in currency? 
A. I think I did. I presume I got it 
all in currency. It was hi the fore- 
noon. 

Q. What time did you leave Om^biv 
th?r^ftfter? 
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A. I think in tlie evening. I went 
through Nebraslca City on the train. 

Q. After you got the money, where 
did you put it? 

A. In my carpet-saclc, all the 
money I got; and if I paid the note, I 

fut all the money in the carpet-sack ; 
will not swear I paid the note. 

Q. After you put the money in the 
carpet-sack, did you have occasion to 
open it again till you got to Lincoln ? 

A. I do not know if 1 did or not. 

Q. What time did you get to Lin- 
coln? 

A. I think, about noon. 

Q . Did you go directly to the bank ? 

A. I presume 1 did. 

Q. When you got there what did 
you do with the carpet-sack and the 
money in it? 

A. I presume I put it in the vault. 

Q. When did you next see the 
money, after the carpet-sack was put 
in the vault? 

A. Perhaps the next day. 

Q. If it was that day, what did you 
do with the money? 

A. I presume I counted it over 
again. 

Q. At that time did you have any- 
body present in the bank? 

A. There is usually somebody 
there. 

Q. Who was there? 

A. Mr. McConnell was there. 

Q. Well, sir, if you counted over 
the money; and you think you did, 
what did you do with the Identical 
money you brought from Omaha? 

A. I would be apt to put it in the 
safe. 

Q. Where you kept .your money 
generally, or a special place? 

A. Into the general place. 

Q. Now, sir, after you did that, 
state whether you did not send to Gov- 
ernor Butler a little voucher or mem- 
orandum of the amount of money re- 
ceived by you ? 

A. I could not say. 

Q. Will you swear you did not? 

A. No, sir. 

Q. What is your best recollection? 

Mr. ESTABROOK. I object. 
Mr. REDICK. What was your best 
recollection? 

Mr. ESTABROOK. Give what was 
In the note, 



Mr. REDICK. [To Mr. EsUbrook] 
I don't want to gabble with you. Make 
your objection and put it in writing. 
[To witness] : 

Q. What is your best recollection 
about sending Governor Butler a 
voucher or a little pap^r, showing the 
amount of money you collected? 

A. I have no recollection at all on 
the subject. 

Q. will you swear you did, or did 
not? 

A. I will not swear. I have no 
recollection about it. 

Q. Now, sir, will you tell the Court 
what entry you made in your books 
after you put the money into the gen- 
eral pot? 

Mr. ESTABROOK. I object. 

Mr. REDICK. I withdraw. I think 
you are right. 

Mr. REDICK. Mr. Brock, are those 
books down at your bank now — the 
books of Sweet & Brock? 

A. They are. 

Q. Are they the State books you 
had at the time? 

A. No, sir. 

Q. Where are they? 

A. Turned over to the State Treas- 
urer. 

Q. But the books of Sweet &, 
Brock are there? 

A. Yes. ' 

Q. Will you bring them here that 
we may examine them ? 

A. There is one book we are using 
all the time,— the one oontalning the 
entry. We would not like that away 
from the bank. 

Q. After you put this <J16,000 into 
the general fUnd, as you say, state 
whether or not you used that money 
just the same as other money? 

A. I did. Bank with it, loan it, 
and used it. 

Q. At the time you got it in Oma- 
ha you were Deputy State Treasurer? 

A. I was. 

Q. Did you not state, just before 
starting to Omaha, at your bank, to 
Mr. J. L. McConnell, that you were 
going to Omaha to get the State f^nds 
that Governor Butler had there, and 
when you returned with that amount, 
that, together with the amount about 
to be paid in by the County Treasurer, 
would make your bank flush and 
easy? 
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A. Not to my knowledge. 

Q. Will you swear you did not tell 
bim that? 

A. I Hill not swear. 

Q. Mr. Brock, when you came from 
Omaha with the money, did not John 
L. McOonnell count the money in your 
presence on the counter? 

A. Not to my knowledge. He 
might. He acted as a banker and 
cashier. 

Q. Did you not, at that time, say 
to Mr. MoConnell that that was to go 
into the school fund? 

A. I did not ; not that I am sure of. 

Q. At the time this money came 
into your bank, was you in the habit 
of keeping school fhnds in separate 
envelopes, or c^id it all go into one 
vault? 

A. We have a private box ; in this 
we kept most of the State money. 

Q. Is it not true that the State 
money almost entirely was kept in the 
name of John Rix? 

A. The name of John Rix did not 
appear on our books until September, 
1869. 

Q. Before that, in whose name was 
the State money kept? 

A. It was not kept in anybody's 
name. 

Q. Did you not hold certificates in 
the name of Governor Butler, for large 
amounts of State money? 

A. Yes, sir, 

Q. After this $17,000 was put into 
the bank, did you not issue certificates 
of deposit ti> the borrower? 
I A. Yes, three certificates of deposit 
of 95,000 each. 

Q. How long after that was it you 
issaed the certificates of deposit? 

A. I don't know; the book here 
will show. 

Q. Tell the Court about the aggre- 
, gate amount of State fuuds you held in 
your own name? 

A. I can't say, because I don't 
know. 

Q. Will you say that you don't 
hold in your own name. State funds to 
the amount of over $60,000? 
A. I will not say. 
Q. Will you swear to $50,000? 
A. I could not say anything about 

it. 
Q. Now, sir, tell the Court why you 

bol4 State ftiQiJs in your owa n<im^? 



A. Because the law passed in the 
session of 1869 required us to keep the 
identical funds received ; the funds and 
money so paid in was in drafts and 
currency, and I issued certificates of 
deposit to myself, and deposited them. 

Q. Then it was done to evade the 
law? 

A. Yes, sir. 

Q. Then why was this money kept 
In the name of John Kix? 

A. Because it was necessarv to 
have some name to do this busmess 
with. 

Q. Who first suggested the name of 
the fictitious man Bix? 

Question objected to and put in 
writing. 

The PRESIDENT. The question is 
upon the exceptions. All in favor of 
the exceptions being sustained, will, as 
their names are called, answer, ^^Aye ;'' 
those of the contrary opinion will an- 
swer, *'Nay." 

Roll called : Ayes— -Messrs. Brown, 
Cropsoy, Thomas. 

Xays— Messrs. Gerrard, Hawk^, 
Hascall, Hilton, Metz, Kennedy, 
Sheldon, Tucker, Tennant, Mr. Pres- 
ident. 

The PRESroENT. Three gentle- 
men having voted In the affirmative, 
and ten In the negative, the exceptions 
arc overruled. 

Mr. REDICK. Who first suggested 
the name of John Rix to go on the 
books? 

A. It never was suggested. I 
thought of it, I presume, and made the 
first entry myself; was what the Herald 
called '*book-keeper general." 

Q. Did the other member of the firm 
recognize that way of keeping ac- 
counts? 

A. The other member of the firm 
had but little to do with keeping the 
books ; I am the fellow, myself, that 
kent the books. 

Q. State whether or not — speaking 
of books—you stated to Mr. McCon- 
ncll, just after returning from your 
bridal trip, in answer to a statement 
he made to you that Sweet was dissat- 
isfied with your book, if you did Hot 
say to Mr. McOonnell, '^If James 
Sweet will stay at home I will fix these 
bppk? 90 thftt 00 damned LeglaUture 
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or Investigating Committee wUl be 
the wiser by tbem? 

A. No, sb". 

Q. During tbe time this money was 
kept In your name — tbls State fund— 
and in tbe name of Rix, state wbat 
was done with It ; did you bank upon 
It? 

A. We banked upon a portion of it. 

Q. Did you deal In tbe purchase 
and sale of State warrants? 

A. Yes, sir. 

Q. Wbo was tbe man that general- 
ly bougbt the warrants? 

A. The firm ; all of them. 

Q. Was not Mr. McConnell the 
man of the ftrm to buy the warrants? 

A. Not particularly. 

Q. Did be buy some? 

A. Yes, sir. 

Q. Did you and Mr. Sweet buy 
warrants as State Treasurer and dep- 
uty? 

A. No, sir. 

Q. How did you deal In them, 
then? 

A. I have bought some. 

Q. Have you bought any at a dis- 
count? . 

A. Yes, sir. 

Q. Can you fix the date when you 
bought one? 

A. I think I bought one about two 
weeks ago. 

Q. Can you fix a date when you 
bought any while that money was In 
your name? 

A. I could not. 

Q. Did your bank buy them, then? 

A. Yes, sir. 

Q. At a discount? 

A. I think 80 ; the books will show 
I think. 

Q. Did you not state to Mr. Mc- 
Connell, and In the presence of Sweet, 
—or else Sweet In your presence— that 
he should buy the warrants, as you was 
Deputy of the State Treasurer, and It 
would not look well for you to buy 
them? 

A. No, sir. 

Q. SUte whether or not all the 
State fUnds were not kept on the books 
of Sweet & Brock at that time? 

A. I think not. 

Q. What proportion was kept on 
deposit in your name? 

A. I could not tell. 

Q. At the time you went up to the 
G6vemor's ofilce to see about goingto 



Omaha lo get this money, did you not, 
in the presence of Attorney-General 
Boblnson, talk about this money? 

A. I did not go to the Governor's 
office. 

Q. Where was that conversation? 

A. The most of the conversation 
was at the back-door of our bank. 

Q. State whether you did not In the 
presence of Attorney-General Robin- 
son, in the Governor's office, talk 
about thU being tbe school lund you 
was going for; and whether you did 
not discuss the propriety of miaklng a 
power of attorney unoer the State 
seal« as It was not known whether tbe 
warrant was made payable to David 
Butler, or to David Butler, Governor? 

A. No, sir, I never had any such 
conversation. 

Q. Didn't the firm of Sweet & 
Brock, at the time, know what money 
you was going for? 

A. No, sir. 

Q. At the time of the late campaign 
when Governor Croxton was down 
here smelling around your ofilce, did 
you not show Croxton the books of 
your bank? 

A. I don't recollect of his being 
here. 

Q. Did you not state to Mr. Gere 
that your books showed settlement, 
and that Governor Butler must have 
known the amount, for he had sent 
you a voucher showing that amount? 

A. No, sir. 

Q. Will you swear to that? 

A. I will swear I never did tell 
him any such thing. 

Q. Now, in regard to the offer you 
made to bribe Governor Butler to use 
his influence in procuring for you the 
position of Treasurer of the ^oard of 
Regents of the State University, you 
told him you would give him $750. did 
you not? 

A. Yes, sir, I told him that. 

Q. You say you went away with 
the Impression that that would be 
all right? 

A. I did. 

Q. Will you swear he never said 
any such thing? 

A. I will not. 

Q. Don't you know, Mr. Broclc. 
that after that he worked against yon? 

A. The first I did know was in the 
answer he filed after he told me be 
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saw McConnell was there, and it was 
DO use in him working for me. 

Q. Don^t you know McConnell was 
elected? 

A. I have been told that. 

Q. Did you not think it took a good 
deal of clieek, on your part, to offer 
to bribe an officer? 

A. No, sir. 

Q. Now, sir, in regard to the Tlch- 
enorloan. You say you and the Gov- 
ernor had a talk? 

A. Yes. 

Q. You were Deputy State Treas- 
urer in the talk? 
. A. Y'es. 

Q. And you, as Deputy Treasurer, 
agreed as far as you and he were 
concerned. You were ready to make 
a loan? 

Mr. ESTABROOK. I object. 

Mr. MARQUETTE. Well, we de- 
sire that question. 

The PRESIDENT. The counsel 
for the defense will submit the ques- 
tion in writing. 

Mr. ESTABROOK. I presume the 
idea is to show that here was concur- 
rent action between the Governor, 
one of the Commissioners, and Brock, 
as Deputy Treasurer, constituted 
another of the Commissioners. 

Mr. REDICK. Yes. 

Mr. ESTABROOK. Do you claim 
^ to act as one of the Commissioners? 
\ Mr. REDlbK. I am not making 
f that claim. 

I Mr. ESTABROOK. Send for a 
I copy of the Revised Statutes. 

Mr. MARQUETTE. I wfll write 
the question. 

The PRESIDENT. Gentlemen, the 
counsel for the respondent asks the 
witness the following question : ^^You 
had a conversation with the Gov- 
ernor about the Tichenor loan, and 
you and the Governor agreed, as far 
as yon and he were concerned, you 
were ready to make the loan?'^ It is 
objected to. The question is, shall 
the objection be sustained? 



Mr. ESTABROOK. It is stated in 
connection with it that that proposi- 
iou is to show that the deputy was 
one of the board. 

Mr. MARQUETTE. Yes. 

Mr. ESTABROOK. I wUl show he 
was not. 

Mr. MARQUETTE. Oiu- oblect is 
simply this. Mr. Brock has already 
testified, at this time he believed. 
Here is the very matter of difficulty, 
as to whether he had all the rights of 
Treasurer or not. We don't pretend 
to argue his acts were endorsed by 
the State Treasurer, he believing, at 
this time, that the property was good, 
and the loan such an one as ought to 
be made. We want to show he made 
it in good faith, and that they believed 
it was all right, 

Mr. ESTABROOK. (Reading from 
the Revised Statutes of Nebraska.) 

Section 2, Chapter 15. In the ab- 
sence or disability of the principal, the 
deputy shall perform the duties of his 
principal pertaining to his own office, 
but when an officer is required to act 
in conjunction with or in place of an- * 
other officer, his deputy^cannot act in 
his place. 

Therefore I object to the question 
that he acted as one of the Commis- 
sioners. 

Mr. REDICK. The only object is 
to show the good faith of Governor 
Butler ; that when he had the ooosent 
of Brock he had the same of Sweet. 
It is only for that purpose. Unless 
they show a willingness to corrupt, 
they cannot hold him responsible. 

Mr. ESTABROOK. I deny that 
proposition. The books are fUll of in- 
stances where individuals have been 
impeached for insanity and they may 
be for idiocy, and if we have not 
a Governor who understands law, it is 
time we had one. The excuse is, he 
has simply acted ignorantly. It is all 
the same to the court whether it was 
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done ignoraiitiv, foolishly, or corrupt^ 

Mr. MARQUETTE. We have a 
right on the proposition to show that 
it has a tendency to show that at this 
time, it was helieved hy him and every- 
body else, that he would give security ; 
and he, as Deputy Treasurer, had a 
right to act. 

Mr. ESTABROOK. There must be 
a concurrent action. This thing 
of catching up Brock to know whether 
Sweet endorsed this action of Brock, 
is an Insult to this people who want to 
know what has become of the school 
fund. It is not to the point to show 
that the doings of this man Brock were 
afterward endorsed by his superior. 
I claim th it this action was entirely 
wrong. Now we want to lay this dis- 
tinction before you at the outset. We 
wish to disclaim all sanction to this 
action unless there was a joint 
meeting, a joint conclusion by the 
Board of School Commissioners about 
it, and that nobody outside had any- 
thing to do wjth it. 

The PRESIDENT. Gentlemen, the 
question is upon ihe exception taken to 
the question. As many as are in favor 
of the exceptions being sustained will, 
as their names are called, answer 
*'aye.*' As many as have a contrary 
opinion, answer *'nay." 

Roll called. Yeas— Messrs. Crop- 
sey, Hawke, HascalK Hilton, Metz, 
Kennedy, Sheldon, Mr. President. 

Nays— Messrs. Brown, Gerrard, 
Thomas, Tucker, Tennant. 

The PRESIDENT. Eight having 
voted in the affirmative and five in 
the negative, the exceptions are sus- 
tained. 

Mr. REDICK. Mr. Brock, when 
applications were made for a loan of 
the school funds, were they not made 
direct to the Treasurer, Mr. Sweet? 

A. I think so. When the second 
loan was made, there had been no 
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regular form established at that 
time. 

Q. I will ask you if you did not 
state to one Mr. Chapin that the mat- 
ter of the school fund was all fixed up 
with Governor Butler? 

A. I may have, for I did all I 
could to help Governor Butler during 
election. 

Q. If you issued certificates of de- 
posit for Governor Butler, where 
would you keep them, if not delivered 
to the Governor? 

A. Thev were kept hanging up in 
the office if not delivered. 

Q. Mr. Sweet and Mr. McC^mieU 
would have access to them? 

A. Yes, sir. 

Q. When certificates ol deposit are 
issued, the books must show some- 
where? 

A. Yes, sir. 

Q. How much capital did you put 
into the firm constituted by McConnell, 
Sweet and yourself? 

Mr. ESTABROOK. I object to the 
question. 

Mr. REDICK. I will ask this 
question instead : You say you com- 
menced business in January, 1808? 

A. Yes, sir. 

Q. When did Sweet take posses- 
sion of his office and run it in connec- 
tion with your bank, as Treasurer? 

A. January 21st, I think. 

Q. Now state to the Court about 
what was the extent of the business 
of your Bank, from January, 1869, dur- 
ing the next six months thereafter? 

Mr. ESTABROOK. We object to 
the question. 

Mr. REDICK. I Mant to show the 
Senators this state of facts by my 
question : that when the firm of Sweet, 
McConnell and Brock was formed. 
Brock had no money. McConnell 
about $5,000, and Sweet $1,500, and 
that they did but little business. From 
the time Sweet came In as Treasurer, 
during the next six months, they did 
a business of $108,000. I wish to 
show that they used the State ftmds to 
do this business with. For the time 
being I will withdraw this question, 
and ask another one. 

Digitized by VjOOQIC 



impHacbment tbial. 



35 



Q. Mr. Brock, state whether or 
not you made a report as DeputyState 
Treasurer showhis the receipt of that 
money in the State Treasury— the five 
per cent, fund? 

A. I never made an official report 
of it. 

Q. Did you ever make an unofficial 
report of it? 

A. I made a statement, hut I ad- 
mit it was a lie made for Governor 
Butler^s sake. 

Q. Did you sign it as Deputy of the 
State Treasurer? 

A. I may have, hut it was not of- 
ficial. 

Q. Was that report published in 
the newspapers at that time? 

A. I think it was. 

Q. Just look at that paper and see 
whether that is the report you refer 
to? 

A. I think that is all right. No, it 
is not right— not correct. 

Q. Then that is not the report you 
made? 

A. I think not. 

Q. This is the State Journal^ pub- 
lished on the 23d of September, 1870? 

A. I made a good many reports, 
bat they did not get any of them 
straight. 

Q. That appears to be your name 
down there? (Pointing to signature to 
report.) 

A. Yes, sir. 

Q. Who sent that report to the 
State Auditor? 

A. What report? 

Q. The one we are talking about? 

A. I don^t remember, now, that I 
sent any report to the State Auditor. 

Q. For whom was that report 
made? 

A. That is what I intended to be a 
statement I made to the Central Com- 
mittee, and to parties around Omaha. 
I made a little memorandum state- 
ment once to the Auditor, but it was 
not that one, I don't think. 

MR. BROCK RE-EXAMINED. 

By Mr. Estabrook : 

Question. You have stated, in re- 
sponse to the interrogatory of Mr. 
Redick, that you made several state- 
ments in regard to this scliool fund? 

Answer, I did. 

/4 



Q. With what object did you make 
these statements? 

Mr. REDICK. Well, sir, I object to 
that. (Question reduced to writing.) 
Now, General, it is not necessary for 
me to make any objections at all to 
that; it would simply op^n a door to 
the rebutting of it, and a long cross- 
examination. 

Mr. ESTABROOK. The reason 
why I urge this question, is, because 
these statements have been called out 
here, and we have a right to all the 
particulars surrounding these state- 
ments by all the rules of evidence. 

Mr. MARQUETTE. What we urge 
is simply this : Here • is a written 
statement by this party. He comes in 
here to swear it away — to contradict 
himself. Anything put in writing al- 
ways speaks for itself. When put in 
writing, it is all the proof necessary, 
all that can be given, and he has no 
right to come in here and swear away 
what he has put in writing. And all 
we have asked is simply to put that in 
evidence, which we have a right to do 
—what his object was. If he says it 
was to pacify the people, I don^t think 
that would help it. It may go to show 
that this party's evidence goes for 
nothing. If ho deceives the people 
once he may deceive them again. I 
don't— 

Mr. ESTABROOK. We ask the 
motive and object of issuing these dif- 
ferent statements. 

Mr. MARQUETTE. If you don't 
ask him to state, let the written state- 
ment speak for itself. 

The PRESIDENT. The counsel for 
the Managers has asked the witness 
the following question : ^^State with 
what object you made those difl^erent 
statements" ? As many as are of opin- 
ion that the objection be sustained, 
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will, as their names are called, ans- 
wer ''aye." Those opposed will ans- 
wer *'no." 

Tlie vote was as follows ; 

Aye— Mr. Kennedy. 

Nays— Messrs. Brown, Cropsey,Ger- 
rard, Hawl*e, Hascall, Hilton, Metz, 
Sheldon, Thomas, Tuclcer, Tennant, 
Mr. President. 

The PRESIDENT. Gentiemeu,one 
member having voted in the affirma- 
tive and 12 in the negative, the object- 
ion is overruled. 

Mr. ESTABROOK. With what ob- 
ject or intention did you make these 
two statements ? 

A. It was to help elect Governor 
Bntler. It was at his suggestion. To 
mal^e the Democrats understand tliat 
the money was paid in, so that he 
could be elected. I ihink the first 
statement I ever made was in his 
office, and 1 think it was written on 
letter heads. 

Q. State what occurred in regard 
to that subject between you and the 
Governor at that time ? 

Mr. REDICK. I object to that. 

Mr. ESTABROOK. I am asking all 
about this conversation. 

Mr. REDICK. I object to that. 

Mr. ESTABROOK. Now, I ask 
what was said between tliem. I do it 
as a matter of cross-examination. 

Mr. MARQUETTE, We have had 
no right to cross-examine on this. 
This is new matter. . 

Mr. ESTABROOK. Not at all. I 
ask him what was the conversation be- 
tween him and the Governor at that 
time? 

A. I think this was at the time 

that I cannot recall whether he 

sent for me or not. He wanted me to 
make this statement. The conversa- 
tion was that those fellows were after 
him and he wanted to make a show- 
that he paid this money in. 

Q. Mr. Brock, at that time did the 
Governor pretend that he ever paid 
it into the State Treasury ? 



Mr. REDICK. I object. What's 
the use of putting it ? 

Mr. ESTABROOK. Decidedly perti- 
nent and proper. I will ask you what 
he said in regard, or what profession 
he made in regard to having put that 
money in the State Treasury ? 

A. I could not sav now. I know 
it was merely to blind people, and 
make them understand it wks paid in. 

Q. State what he has ever done in 
regard to desiring you to make a state- 
ment that he . had paid interest upon 
that money ? 

A. After the statement made to 
the Superintendent of Public Instruc- 
tion, Mr. BealK in November, the 
papers published a statement, and the 
Omaha Herald ''blowed" that the Gov- 
ernor had not made any account of this 
money, and the Governor wanted to 
know if I could notwHteto the Omaha 
papers and tell I had made an omis- 
sion in my statement that the money 
had been paid. I told him I could 
not; that the statement w^as made 
from the books, and the people had a 
right to examine the books. If he 
wanted to pay the money In I supposed 
there could be a supplement. 

Q. State whether Governor Butler 
offered you any pecuniary inducement ; 
and if so, what, if you would make 
these statements? 

A. No, sir, he never did. 
Abstract of Title, Lots 1, 2, and 3, In 
Block 121, in Lincoln. 



Assumed that the State of Nebraska was 
seized of good title. 

II. 

Deed J Lots 1, 2 and 3. 

State of Nebraska to Amanda F. TicheDor, 
Lots 1; 2. and 3, in Block 121. Warranty 
Deed, January U\, 1869. Consideration. 
$1,000. Recorded book ^'B" of deeds 192. 

III. 

Deed, Lot 3. 

Anson C. TIchenor and Amanda F.. hit 
wife, to Francis Longwirh, Warranty 
Deed, April 16th. 1870. Consideration, 
$950. Book ''¥,» of deeds 164. 
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IV. 

Mortgage. 



Amanda F. TicheBor and Anson C. 
Tichenor to Thomas Bristol, May 2, 1870— 
100 feet off the front of lots 1 and 2, to se- 
oore a note for $4,000, bearing 12 per oent. 
semi-annually; lirst failure all due; cove- 
nant to Insure. Book "B," mortgages 245. 



I 

V. 

Deed, Lot 3. • 
. f Francis I^ngwlth and wife to Anson C. 
2 J Tichenor, Warranty Deed, June 6, 1870. 
?1 Consideration. $1,600. Book "F," deeds, 
•^ 1492. 

VI. 
^fortgnge, IjOt 3. 

Anion C. Tichenor and vrlfe to Christo- 
- pher 6. Russ, Mortgage, June 15, 1870; 
^ J east half of lot 3, to secure a note for $t,800, 
~ 10 per cent, due in 6 months; discharged 
August 1, 1870, by C. C. Burr, alleged At- 
torney In fact for Russ. 



I 



\1I. 

Mortgage, Lots 1 aiid 2. 



Amanda F. Tichenor and Anson C. Ticb* 
enor to Thomas Bristol ; June 6.1870; Mort- 
gage : 100 feet off front end of lots 1 and 2, 
to secure $1,500 by note, covenant to in- 
sure. Book *'B," mortgages, .380. 



Title good, except incumbrances to $5,500, 
&im1 msurance to $12,000. 

[Signed] Robinson. 
August 6, 1870. 

Mr. ESTABROOK. Mr. Brock, will 
you state whether this is the docu- 
ment upon which you paid out of the 
school fund S10,000 to Tichenor? Was 
it exclusively upon this, or was it 
upon other documents in conjunction 
>iththi8? 

Mr. MARQUETTE. He has a right 
to state that it wa.'? upon the applica- 



tion of the Auditor and Governor. 

Mr. ESTABROOK. You say it was 
upon this? 

A. I say it was upon both. 

Mr.REDICK. I object. TObjection 
withdrawn]. 

Mr. ESTABROOK. Was the State 
indebtedness taken up, or not? 

A. My understanding was that the 
indebtedness was taken up. 

Q. Are these the abstracts ? (shows 
abstracts.) 

A. Yes sir. 

Mr. REDICK. Why did you not 
testify before the Investigating com- 
mittee when first asked? 

A. I testified then ; after that I re- 
fused to testify. 

Q. Did not you do that upon re- 
ceiving a telegram from Mr. Sweet? 

A. Yes, sir. Sweet telegraphed 
like this : **Do and say nothing be- 
fore the Legislature until I come." 

Q. Did the Attorney-General of the 
State examine and report upon the 
sufficiency of the security for the 
Tichenor loan? 

A. I don't know. He did not bring 
the papers to me. 

Q. You say that the report regard- 
ing the sufficiency of the Tichenor se- 
curity was in the hand writing of the 
Attorney-General ? 

A. I think so. 

Q. In acting upon applications for 
the loan of public money, were you 
not governed by the opinion of the 
Attorney-General ? 

A. Yes, sir, as to the incum- 
brances. 

Q. Mr. Brock. wJiat did Tichenor 
promise to pay you, if you secured 
this loan? 

A. He never agreed to pay me 
anything. 

Q. What did you get directly, or 
indirectly, from Tichenor? 

A. I have received about $650. 

Q. To whose credit did that $650 
go? 

A. I don't know that I will answer 
unless the Court insists. 

Q. Well, I insist. We want to 
know who got the "soap?" 

A. Well, sir, it went to my credit 
I got the soap. 

Q. From whose account was this 
$10,000 taken at the time tlie Ticlienor 
loan was made? 
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A. I think from John Rlx's. He 
was our heaviest depositor. 

Q. Will you fix the time— day, 
month and year— that you had that 
conversation with Governor Buder, 
you speak about, in regard to bis ri^ 
questing you to make these state- 
ments? 

A. It was along about the cam- 
paign in the fall of 1870. 

Q. Don't you know that he was 
away from here almost all the entire 
time of the cajopaign? 

A. I know be was away most all 
the time. I think Ambrose could tell 
about the time this conversation oc- 
curred. 

Q. Did you have any conversation 
with Mr. Sweet yesterday, as to what 
you should swear to-day? 

A. No, sir ; I saw him, for he stayed 
with me : he talked to me about the 
matter : I don't know that he said any- 
thing about what I was to swear to. 

Q. You have been a witness here 
before? 

A. Yes, sir, I have been a stand- 
ing witness for the last six weeks. 

Mr. ESTABROOK. Did you state 
whether this abstract was filed in 
connectioa with this loan, before or 
after the loan was made? 

A. It was filed at the same time all 
the papers were filed. 

Senator HASCALL. After conclud- 
ing your conversation with Governor 
Butler, in relation to the Treasurer- 
ship of the Board of Regents of the 
University, you state that you left 
under the impression that Governor 
Butler was to procure the position for 
you, and that you were to pay blm 
therefor $750. State what Governor 
Butler said, if anything, in the conver- 
sation, that caused you to leave with 
that impression? 

A. Well, I could not say what he 
did say ; it was to the effect that he 
would see McConnell, and see whether 
—we were in doubt whether McCon- 
nell would resign. My impression is, 
that he would see McConnell and do 
what he could for me; I know I went 
away with that impression. 

Mr. REDICK. There is one question 
I have omitted that I would like to 
ask : Was the Governor present at the 
time you made out that published 
statement? 

A. He was. 



Q. Are you sure of that? 

A. I am pret^ sure. 

Mr. ES'rABRQOK. When that 

S reposition was made to Governor 
lutler, did he rebuke you in any way 
for offering that bribe? 

A. No, sir. 

Senator TUCKER. You said that you 
had a private box in which vou kept 
most of the State money. Where did 
you keep the balance of the State 
fUnds? 

A. Kept with the general fund of 
the bank. 

Q. Did Mr. Sweet object to the use 
of the name of John Rlx being used 
upon the books of the bank, in order 
to enable you to use the funds belong- 
ing to the State? 

A. Never, to my knowledge. 

Mr. ESTABROOK. State whether 
this $17,000, or any part of it, was de- 
posited in that department in which 
you deposited the State money ? 

A. No, sir, it never was. 

Senator THOMAS. In your answer 
to a question put to you by the Man- 
agei-s, you said that you were under 
the impression that while in Omaha 
you paid a note of Gk>vemor Butler, 
out of the money (amounting to about 
$17,000) which you receiv^ for the 
Governor. Now state to whom you 
paid that note, the amount of it, and 
by whom the note was made? 

A. Well, that part is all guess- 
work from the beginning; but, my 
impression is, if 1 paid a note, I paid 
it to the First National Bank in Oma- 
ha, and the amount of it was about 
$300. 

Q. You say that after the three 
certificates were drawn the second 
time, and when the Governor bad 
overdrawn his account, you sent for 
the certificates, and placed the money 
called for by them to the credit of the 
Governor. Now state to whom 
you sent for the certificates, 
and who brought them to you? 

A. I think I sent my brother after 
them, and they were endorsed by Da- 
vid Butler. My brother was messen- 
ger for the bank. 

Mr. REDICK. Didn't you state to 
McConnell that these- certificates 
were dated back? 

A. I never did. 

Senator THOMAS. Did the Gover- 
nor say an3rthing about your pl^c(nf 
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tluU money to bis credit; and if so, 
state wbat he said? 

A. I didn't have any conversation 
with the Governor at the time this de- 
posit was made. 

Mr. ESTABROOK. Will vou state 
whether any interest was paid on that 
117,000? 

A. No, sir. 

Q. Did you reckon the interest in 
when you cancelled the certificates? 

A. No, sir. 

Senator KENNEDY. In answer to 
Senator Thomas' question, you state 
that the balance of the money was 
icept in the {general Aind. What do 
you mean by the general fUnd? 

A. Well, in the terms of Mr. Red- 
ick here, the ^^general pot" where the 
money was kept. 

Mr. REDICK. You do not under- 
stand the meaning of the ^'general 
potr» 

A. Yes, sir, I understand it. It 
was kept in the same place where our 
banking money was kept. 

The PRESIDENT. Did James 
Sweet, as Treasurer, or did you, as 
his deputy, charge the State anything 
for expenses incurred for services ren- 
dered in bringing the money referred 
to by you as the $17,000, from Omaha 
to Lincoln ; and if so, what was the 
amount of such charge? 

A. I never did charge the State 
anything. There is no entry on our 
boolcs concerning this matter. 

Mr. ESTABROOK. Did you charge 
any one anything? 

A. I took out of the money— 

Q. Did you charge any one any- 
thing? 

A. Our books show I credited my- 
self with $33.75, expenses to Omatia 
for Governor Butler. 

Q. Who paid you that amount? 

A. I deducted it ft*om the money I 
received, and placed the balance to 
the credit of David Butler on the 
books and certificates of deposit. 

Senator THOMAS. Did the Gov- 
ernor, at any time, say anything about 
the placing of the $16,881.26 to his 
credit; if so, state all that he said on 
that subject? 

A. That is going back to the first 
Question. I stated that he wanted 
three oertificates of deposit, of $5,000 
each, and the balance placed to his 
credit. 



Mr. ESTABROOK. You have giv- 
en the time, I believe, when those cer- 
tificates were returned? 

A. Yes ; September 12th. 

Senator THOMAS. Did the Gov- 
ernor, at any time, say anything about 
you placing the $16,881.26 to his 
credit? 

A. He wanted the certificates of 
deposit placed to his account. His ac- 
count was overdrawn, and, of course, 
we could not attempt anything of that 
kind. It was understood and talked 
of, that the certificates of deposit be 
placed to his account to balance It. 
And, if you will examine the certifi- 
cates of deposit, you will seethe words 
*'or order-' have been stricken out, 
that they need not be transferred. 

Mr. REDICK. Was not that after 
he had concluded to borrow this 
money? 

A. That was at the time he com- 
menced overdrawing his account. 

Q. Was not that after he had con- 
cluded to borrow? 

A. I could not tell when that was 
done — 

Mr. ESTABROOK. I give you no- 
tice, Mr. Redick, If you open this 
question of borrowing, we shall wish 
to take the witness. 

A. I know that was what this was 
there for. 

The PRESIDENT. You state that 
vou did not charge the State anything 
In connection wiUi the transfer of the 
$17,000 from Omaha to Lincoln. Did 
James Sweet make any such charge, 
to your knowledge, against the State? 

A. No, sir, he did not. 

Q. Was this $17,000 deposited to 
the credit of John Rlx? 

A. It never was. 

Senator TUCKER, How long was 
it after you had got the money from 
Omaha before Mr. Sweet knew it? 

A. I could not say. Mr. Sweet 
hardly ever asks any qtiesdons re- 
garding our business here In the bank- 
ing department. 

Senator HASCALL. I understand 
the counsel to say they are through 
with the witness. I — 

Senator TUCKER. Did yon not 
know the money you got firoin 
Kountze's bank belonged to the 
School Fund? 

A. I did not. 
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Mr. REDICK. With your pennls- 
gioo, General Estabrook* You state 
that the money you— To whose credit 
did you place It before you put It into 
this general vault? 

A. I never placed It to any other 
credit. 

Q. When you counted it over, to 
whose credit did you then place it at 
that time? 

A. The first credits I ever made, 
were on those certificates of deposit. 

Q. Is that the best answer you can 
give? 

A. That is all I can. 

Q. There was an iwfeii'm. To whose 
credit did it stand during that time? 

A. It may have been in the satchel. 

Q. The certificates are dated the 
22d; you went about the 16th. I ask 
you to state to whose credit it went be- 
fore the certificates were first issued ; 
and you say you don't know, it may 
have been in the satchel. Is that your 
answer? 

A. These were the first entries ever 
made. 

Q. Do you remember the day of the 
week you got back from Omaha? 

A. I do not. I would not swear. I 
can trace it down pretty close. If you 
want to know. 

Q. I would like you to do so. 

A. I think I lefthere Saturday after- 
noon ; stayed with Roberts over night ; 
went ft-om there to Nebraska City on 
Sunday, and C. Woods was with me, 
the Auditor's clerk ; I went to Omaha 
on Monday, I think ; and I think I left 
Omaha Tuesdav evening; and I think 
I left Nebraska City Wednesday; 
stayed all night %\ith Roberts again, 
and got here Thursday noon. That Is 
the Impression. 

Senator TUCKER. Do you swear 
you did pay any note out of the said 
money while in Omaha? 

A. No. 

Mr. ESTABROOK. Had yoti any- 
thing before the Committee of Ways 
and Means to remind you of that? 

A. If you will give me my testimony, 
I can tell. Nothlnsr in reference to 
the note. If I paid It, I paid It to the 
First National. 

Mr. ESTABROOK. If you did pay 
it, state whether or not your bank ac- 
count would still show that fact ; 

A. I don't think it would. 

Q. Why not? 



A. I think I first placed the net 
fund. The books show I credited my- 
self with 933.75 as expenses to 
Omaha. 

Q. If It was short $300 or more 
would not your entries show? 

A. I have not anything to go on to 
show how much money I got at 
Omaha. I don't know whether I got 
916,881.26. 

Q. Don't your books show? 

A. No. 

Q. Did not your books show the 
values of the three certificates depos- 
ited? 

A. Yes, they show three certificates 
of deposit of 95,000 each, and $1,486.66 
placed to the credit of David Butler. 

The PRESIDENT. Are you in the 
habit of going after money for private 
parties when they pay your expenses? 

A. No, sir. 

Senator HASCAI^L. I move that 
the Senate sitting as a Court of Im- 
peachment take a recess until 2 o'clock 
p. M. 

The motion was put to the Senate 
and carried. 

AFTERNOON SESSION. 

Senate sitting as a Court of Impeach- 
ment called to order at 2. p. m. Roll 
called. 

Present— Messrs. Cropsey, Gerrard, 
Hawke, Hascall, HUton, Metz, Ken- 
nedy. Sheldon, Thomas, Tucker, Ten- 
nant, Mr. President. 

Absent— Mr. Brown. 

TFSTIMONT OF JOHN GILLESPIE. 

John Gillespie called and sworn. 

By Mr. Estabrook : 

Question. State what office you 
hold. If any? 

Answer. I am Auditor of State; 
have been since January, 1866, up to 
the present time. 

Q. Mr. Auditor, I want you to state 
to the Senate in relation to your du- 
ties ; whether your books and records 
exhibit the fact of the payment of all 
the public monies belonging to the 
State? 

A. When money is paid in, the 
Treasurer gives an original receipt to 
the party making the payment, ajod 
the duplicate comes to my office, elthe' 
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by the party, or the Treasurer him- 
self* 

q! It is then paid into the State 
Treasurer, before it appears on your 
books? 

A. Yes, sir. 

Q. Do you linow anything officially 
about this tive per cent, fund? 

A. No, sir. 

Q. Do you know anything; about it 
as an individual ; if so. what? 

A. I have some knowledge of it, 
personally. 

Q. Have you any knowledge of it 
after it reached Lincoln? 

A. No, sir. 

Q. Have you any knowledge of it 
from conversation with Governor But- 
ler? 

A. No, sir. 

Q. State whether your bo^ks exhi- 
bit any such fund deposited in the 
State Treasury at any time? 

A. They do not. 

Q. State whether you know any 
thing about a loan, or a pretended 
loan, being made, to A. C. Tichenor 
and wife; and if so, state when it was 
and what were the circumstances con- 
nected with it? 

A. There has been a loan made to 
Tichenor and wife, llie first knowl- 
edge I had that Mr. Tichenor received 
a loan was noticing the fact stated in 
the Omaha Herald. 

Q. State if you had any connection 
with it as one of the School Commis- 
missioners? 

A. Mr. Tichenor made application 
to me, as one of the Commissioners, 
for the loan. I drew up a form of an 
application for Mr. Tichenor, and he 
took it and put on his own signature, 
and got the signature of his wife and 
asked me to put an endorsement upon 
the back of it, which I did. The ap- 
plteation is in my own handwriting ; 
and the endorsement Is in my own 
handwriting. (The application is ex- 
hibited and the witness acknowledges 
bis signature to the same.) 

Q. Was there any meeting between 
you and the other Commissioners 
with regard to this subject? 

A. No, sir. 

Q. At that time, was the State in- 
debtedeess taken up, or in other words, 
was the condition upon which that 
loan was asked, complied with? 

A. It was not. 



Q. Then was your assent ever 
given for a loan to Mr. Tichenor? 

Mr.REDICK. I object. 

Mr. MARQUETTE. I am not going 
to object. If the object is for the wit- 
ness to deny his own assent here ; oris 
it for the witness to swear away his 
o\ni assent? I can otly show by law 
that it is not requb*ed that there 
should be a meeting of the Commia^ 
sioners in a case like this. 

Mr. ESTABROOK. Did you as 
Commissioner ever actually consent to 
any loan of the school funds ever 
made to Tichenor and wife? 

Mr. REDICK. We will withdraw 
our objection to save time. 

A. I did not. 

Mr. ESTABROOK. Then, if you 
never gave any such assent, will you 
explain when, and under what cir- 
cumstances, this endorsement was 
made? 

Mr. REDICK. W^e will object to 
that. 

Question reduced to writing. 

The PRESIDENT. Gentlemen, the 
following question has been asked by 
the counsel for the Managers : *'Will 
you, then, explain the endorsement 
made by you on the back of the appli- 
cation of Tichenor ?" The question 
before you is. Shall the objection be 
sustained ? As many of you as are of 
the opinion that the objection be sus- 
tained, will, as your names are called, 
answer "aye," and as many as are of 
the contrary opinion answer **no.'- 

The roll was called with the follow- 
ing result : 

Ayes— Messrs. Gerrard, Tucker, 
Tennant and Mr. President. 

Nays— Messrs. Brown, Cropsey, 
Hawke, Hascall, Hilton, Metz, Ken- 
nedy, Sheldon and Thomas. 

The PRESIDENT. Gentlemen, four 
members having voted in the afflrma* 
tive and nine in the negative, the object- 
ion is overruled. 

Witness Gillespie. I will state, 
that I put this endorsement on Uie 
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back of this application at the often- 
repeated solicitation of Mr. Tichenor. 
I worded it in such a way that he 
could not got the money. I intended 
he should never get it, and stated to 
him that I thought he would not. 

Q. State what you said in that en- 
dorsement ? 

A. I stated in the endorsement that 
the loan should be made when the 
outstanding indebtedness of the state 
was provided for. 

Q. Will you state whether that out^ 
standing indebtedness was ever pro- 
vided for ? 

A. No, sir ; not in the meaning I 
intended it. 

The following endorsement on the 
application of Anson C. and Amanda 
F. Tichenor, was offered m evidence 
and read : 

Office State Auditor, > 
Lincoln, July 21st, 1870. J 
Hon. Ja8. Sweej, Treas. 
Dear Sir: 

You will please loan to A. C. & A. 
F. Tichenor as an investment. School 
Funds to the amount of Ten Tliousand 
($10,000) dollars, when the outstand- 
ing indebtedness will have been pro- 
vided for, and the School Funds in 
your hands will Justify the same. 

—Governor, 
— Treasurer 
(Signed) John Gillespie, 
Auditor. 

Mr. ESTABROOK. Did you ever 
know when any loan was made ? 

A. I did not Icnow at the time. 

Q. State whether you ever had any 
conversation with any other of the 
Commi^ioners on the subject of that 
loan at all ? 

A. I do not remember of any. 

Q. State whether you ever had 
any conversation with Governor But- 
ler about it at any time ? 

A. I have not. 

Q. State what you know about a 
contract being let to one Joseph Ward 
for the erection of the Lunatic Asylum 
and state when it was, and all facts 
connected with it ? 

Mr. BEDICK. I think we admit all 
that in our answer to the fourth 
article. 

Mr. ESTABROOK. Go on, and 
state what you know about it? 



A. There was a contract entered 
into by Joseph Ward, as contractor of 
the Insane Asylum, the date of which 
I cannot remember now. 

Q. Well, about when? Was item- 
braced in your report? 

A. It is embraced in our report; 
there was an advertisement issued by 
the Commissioners for bids ; the bids 
were received on a certain day ; the 
contract was awaixled to the lowest 
bidder; Mr. Ward was the lowest bid- 
der, and consequently received the 
contract. 

Q. What was his bid? 

A. One hundred and eighteen thous- 
and and some hundred dollars ; I can- 
not— 

Q. For what branch of the work? 

A. The superstructure above the 
foundation ; you will see the amount 
in our report. 

Q. Will you state, Mr. Gillespie, 
what connection Governor Butler had 
with the letting of that contract, and 
the progress of the work under it, as 
Commissioner? 

A. Governor BuUer was one of the 
Commissioners who awarded the con- 
tract; he signed the contract ; be 
was Commissioner during the pro- 
gress of the building. 

^. What was the amount appropri- 
ated for the erection of the building, at 
the time the contract was let? 

A. The amount appropriated by the 
Legislature was $50,000. 

Q. And the whole amount? 

A. One hundred and thirty-seven 
thousand and some odd dollars ; see 
our report. 

Q. State the facts In connection with 
the progress of it, as far as the build- 
ing of the basement was concerned; 
when was the basement made? 

A. The basement? llie contract 
was let out and the work mostly done 
in the fall of 1869. 

Q. What was the price? 

A. The contract for the basement 
was eighteen thousand some odd 
dollars. 

Q. What amount, then, was ex- 
pended during the performance of that 
part of the contract? 

A. I would have to refer to my 
books, to give it correctly. 

Q. Will you state, then, Mr. Gilles- 
pie, how much there was expended 
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upon that #18,000 contract daring that 
winter? 

A. I lind, from my ledger- 
Mr. REDICK. I wish to object on 
the ground that it is calculated to mis- 
lead the witness. In this, that the 
books may show that a larger amount 
than #18,000 was paid. It must be 
borne in mind the work was still go- 
ing on and would apply on the super- 
structure. 

Mr. ESTABROOK. Now I ask the 
witness how much money is shown by 
his records is drawn out upon the esti- 
mates of the Governor and others, 
upon that contract? 

A. The only answer I can make is 
to refer to my book. Up to Septem- 
ber 1868, there are #47,400 drawn upon 
that contract. 

Q. State whether he had any other 
contract except building that base- 
ment—any other State contract? 

A. He afterward received the con- 
tract for building the superstructure. 
The contract for the foundation was 
just let in order to get the foundation 
in that fall. Sometime afterward the 
contract for builduig the superstruc- 
ture was let, and Mr. Ward bad both 
contracts. 

Q. State whether your books show, 
upon which contract estimates were 
made and money drawn in each case? 

A. My books do not show. 

Q. Was the amount mentioned, 
drawn out before the other contract 
was made? 

A. No, sir. 

Q. State whether you had any con- 
Yerj$ation during the progress of this 
work, upon these expenditures, and 
what that conversation was? 

A. I frequently had conversations 
with (Governor Butler and the other 
Commissioner when these estimates 
came before us. 

Q. Did you ever have any conver- 
sations touching the fact that the 
money was drawn out faster than the 
work progressed? 

A. I have stated to Governor But- 
ler upon several occasions that Ward 
was drawing too much money. The 
first conversation I remember now of 
having with the Governor. I went to 
him and asked him if Ward had given 



l)onds, and stated that in the absence 
of his having given bonds, I thought 
he was drawing too much money. At 
anothertime, I protested against him 
drawing any more money, until he did 
give sufficient bonds. The Governor 
stated to me that he would give bonds, 
and stated to me at another time when 
I protested against paying any more 
money upon his estimates, that Ward 
was drawing up his bonds at that 
time, and gave me the names of the 
parties who were going on his bond: 
and in answer to my objections, said 
it would be all right ; for me to go and 
pay the money on the estimates. 

Q. State whether Governor Butler 
was building a House at the same 
time, of which Ward was the contrac- 
tor? 

A. I believe he was. 

Q. State wiiether Ward ever gave 
bonds at all? 

A. I believe there was one with 
two, or three, or four names upon 
it. 

Q. How much money was drawn 
out of the Treasury and paid upon 
that estimate? 

A. The total amount drawn upon 
the building is #137,355. 

Q. State whether he ever gave any 
bonds for the whole or any part of 
that contract? 

A. There was a form of bond 
drawn up, and I think some names at- 
tached to it. The Governor was to 
approve the bond. 

Q. State whether the bond was 
ever given and approved? 

A. No, sir. 

Q. Do you know it from anything 
you have learned from the Governor? 

A. No, sir. 

Q. Wliere would it be deposited ? 

A. I think it would be deposited In 
the State Treasury Department. 

Q. Had you any conversations 
from time to time with the Ctovernor 
with regard to this bond ; and if so, 
what did he say? 

A. Yes, sir, I had. I did not be- 
lieve Mr. Ward would give bond, and 
the Governor, in reply to the question 
if he had, replied that he had not, but 
that he would. I stated my doubt as 
to his ability to give bond, and the 
Governor named over a number of 
good men whom he hoped to get on 
it. But the parties that he mentioned 
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except one or two, never went on the 
bond. 

Q. How far had the work progress- 
ed when the bond was made? 

A. I am not able to say. It was 
sometime after the letting of the con- 
tract and the paying of money on it. 

Q. What amount of money had 
been paid at that time? 

A. i am not able to state how 
much bad been paid at that time, but 
it was a considerable amount. 

Q. btate A'hat you l^now about let- 
ting the contract for building the 
State University? 

A. The appropriation made was 
9150.000. The contract price on the 
building was $152,000, allowed by the 
Commissioners. 

Q. State what you know in regard 
to the issuing of patents of State iauds 
to the Sioux City & Pacific Railroad 
Company by Governor Butler; when 
it was, and the circumstances connect- 
ed with it? 

A. I am not able to give the date, 
nor able to state that patents were is- 
sued, except that Governor Butler 
told me he had issued them. There 
was an application made by John 
I. Blair, sometime in the fall of 1^69, 
for seventy-live sections of land. Mr. 
Blair came to Liucoln and requested 
an interview with me as one of the 
Commissioners. He was accompanied 
hy J. T. Davis and General Bo wen. I 
had a conversation with them in Uie 
Governor's office. The Governor and 
Secretary were present. Mr. Blair 
stated that he had a business transac- 
tion to bring before the Commissioners. 

Q. What were they after? 

A. They wanted seventy-five sec- 
tions of land donated to the Nebraska 
Air Line Railroad. They set forth that 
the Nebraska Air Line Railroad was 
consolidated with the Sioux City and 
Pacific railroad, and asked the Com- 
missioners that the lands miirht be by 
them selected and patented to the 
Sioux City and Pacific Railroad. Mr. 
Blair had a selection of lands with 
him, and asked its approval. I exam- 
ined the selection and refused to ap- 
prove it, and did not. 

Q. At what time was this ? 

A. The interview was in ihe after- 
noon ; at what hour 1 do not remem- 
ber ; and then again in the evening, at 
the request of Mr. Blair, we had an- 



other interview, at which the Govern- 
or, Secretary and myself were pres- 
ent ; and also John L Blair, Jesse T. 
Davis, and General Bowen. Mr. 
Blair again set *brth his claim, asking 
that those lauds might be appropri- 
ated to the Sioux City and Pacific 
Railroad ; urged them very strongly, 
and not hearing them, I refused to ap- 
prove the list. And I stated my rea- 
sons, at the time, for not approving 
the list, to the Governor, who was 
present. I took the position, that ap- 
proving the lands to Mr. Blair would 
be unjust to other railroads; that 
those were a good class of lands he 
was asking for. The lands were val- 
uable — valuable on account of their lo- 
cation, and that he was not entitled to 
first-class lands. I took the position 
that the lands ouj^ht to be classified, 
and that 1, as Commissioner, could 
not consent to give Mr. Blair his first 
choice of lands ; it would be unjust to 
other railroad companies, and other 
localities. In connection with that, I 
stated to the Governor that my idea, 
as a Commissioner, in selecting lands 
for railroads, was to first classify and 
then grade the lands ; that some lands 
lay in some counties settled, and ot]>- 
ers in the interior, consequently some 
were more valuable than others, and 
in order to be just, we should have to 
give all an equal proportion. 

Q. State what the point at issue 
was between you and the Governor? 

A. The Governor seemed to agree 
with mc in that position ; that that was 
the proper way to dispose of those 
lands. 

Q. Had you any understanding be- 
tween you as to your course ; if so, 
state it? 

A. The Governor agreed that was 
the proper course, and afterward 
agreed with mc we would have to pur- 
sue that course in order to do justly 
witl) all, and not be censured by any 
railroad corpoi*ation. I requested the 
Governor's concurrence, beoaus© I 
could see there would be a difflc Ity 
arise. The different railroads would 
be applying for dlfiTerent lands, and In 
order to pursue a fair course, treat all 
on the same principle, we would have 
to adopt that plan, in which he con- 
curred. I asked him, if I remember 
right, whether he would approve that 
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list. He gave mo to understand he 
would not. 

Mr. REDICK. What did he say; 
that is the question? 

A. As near as I can recollect I 
asked If he would approve of that se- 
lection of Blair's, and whether he 
thought it riirht and just ; and he said 
he did not think it was. He led me to 
helieve he was not. Atterward I 
learned that patents were issued. I do 
not know who approved the lists. 

Mr. ESTABROOK. Did you have 
any conversation afterward upon the 
subject? 

A. Yes. After I learned patents 
had been issued, Governor Butler 
caUed me to his oflioe, and asked me 
in relation to the announcement made 
in the Omaha papers concerning that 
approval of the list of lands, and why, 
I, as a State officer, allowed the state- 
ment to bo made in the Omaha papers. 
I denied making the statement. He 
intimated to me that I had published 
an article that appeared in the Lincoln 
Statesman^ edited by one A. F. Harvey. 
I stated Harvey had written that edi- 
torial himself, and he was responsible, 
and the Omaha papers got the inform- 
ation from Harney's article. He was 
out out of humor, and there were some 
angry words passed between us about 
this transaction. Ajk I stated, he ac- 
cused me of writing the article, and I 
denied it. I stated to him that I had 
said — 

Mr. ESTABROOK. That is not 
material unless there is some occasion. 
I want to know what he said he had 
done in regard to issuing of the 
patents? 

A. During this controversy be- 
tween him and I, I asked him if be had 
patented the list of lands that Blair 
asked for; he said he had not, but had 
changed the list somevhat. I asked 
him, then, if Blair had received his pa- 
tents, and he said he had. I stated, 
in connection with that, that if he had, 
it was an outrage. I said so at first, 
and I still say so. The Governor was 
out of humor and so was I. I asked 
the Governor, then, to ftimlsh me 
widi a list of the lands patented to 
BU!r. He said be would fUrnish it. 
In the meantime, I had got from the 
Governor's private secretary a list of 
Uie lands asked for by Blair, and 



marked them on my map in blue pen- 
cil ; and soon after this conversation 
with Gh)vernor Butler, he brought me 
a copy of the patent, in which the 
numbers were specified, and I asked 
him to call them off. I called them 
off and he examined the lands marked 
on the sectional map, and they were 
the same. 

Q. How many sections? 

A. Seventy-five, 

Q. Was that all the conversation 
you had with him? 

A. That was tlie purport of the con- 
versation. 

Q. Was there any question raised 
durinsr your discussion in that Board 
as to whether that road had been con- 
solidated with some other road, which 
was entitled to these lands; if so, 
state what was the discussion? 

A. The purport of the document 
was to show that the consolidation of 
the Air Line and Sioux City &, Pacific 
railroads had. been effected. 

Q. By virtue of such consolidation, 
the lands appropriated to the Air Line 
were due the Sioux City & Pacific? 

A. I suppose so. 

Q. Did you have a discussion of the 
matter with the Governor? 

A. I don't remember. 

Q. Did you ever issue Col. C. S. 
Chase any warrants as money due 
him for services rendered the State ; if 
so, please give the date? 

A. There was two warranto issued 
for $1,000 on February 13th, 1869. The 
numbers of these warrants were 1348 
and 1344. 

Q. Under what law were these war- 
rants issued? 

A. In accordance with the act of 
February 9th, 1869. 

Q. At whose solicitation or direc- 
tion were these warrants issued? 

A. At Governor Butler's. 

Q. State the occurrence. 

A. One day. Governor Butler came 
into my office and made out the ac- 
counts of C. S. Chase, Attorney for 
the State ; one for the year 1867, one 
for 1868. He approved these and re- 
quested me to issue two warrants, one 
for the year '67, one for '68. I made 
out the warrants, and the vouchers 
for the warrants were made out in the 
name of C. S. Chase. The Governor 
wanted these warrants made out, and 
said he would take them with him. 
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He was going to Washington, and he 
would take them as far as Omaha and 
leave them with Col. Chase/ 

Q. Well, let us know all about it? 

A. Sometime after this, the vouch- 
ers for the warrants not being return- 
ed, I requested Mr. Woods, a clerk in 
my oflice, who was going to Omaha 
on a visit, to call on Col. Chase and 
get the vouchers. He did not get 
them. I spoke to the Governor sev- 
eral times about these vouchers, and 
requested of him that the matter might 
be fixed up, in order that the vouchers 
might be on file in my oflace. 

Q. What did he say ? 

A. The Governor stated to me that 
the thing was annojing him consider- 
ably, and he had considerable trouble 
about it; and, on another occasion he 
said that he was going to have one of 
the warrants returned or cancelled. 

Q. When was this other occasion ? 

A. Sometime during the year 1869. 

Q. State whether it w^s at or about 
the time of the holding of the special 
session of the Legislature in 1870 ? 

A. It was previous to that. 

Q. How long was it previous to 
that ? 

A. I don't remember. 

Q. State whether these warrants, 
or either of them, was ever cancelled ? 

A. One of them was cancelled and 
destroyed. 

Q. How do you know ? 

A. Because I saw the warrant in 
the hands of James Sweet. He brought 
it to my office and stated to me that 
Governor Butler had paid him ^1,000 
in lieu of that warrant. I examined 
the warrant and then he destroyed it. 

Q. What was the number of that 
warrant? 

A. No. 1,344. 

CROSS EXAMINATION. 

By Mr. Rbdick : 

Question: These contracts let by 
the Commissioners, were they jointly 
ft)r the Asylum and University? 

Answer: Yes, sir. 

. Q. You stated, I think, that before 
December, -^ that is. when the $47,- 
000 was paid to Mr. Ward, — the con- 
tract had been let to him for the 
superstructure; did you so state? 

A. Yos, sir. 

Q. All the monies you speak about 
protesting against Ward receiving be- 



fore giving bond, were paid by your- 
self? 

A. The warrants were drawn on 
the Treasurer. 

Q. The warrants were drawn by 
the Commissioners? 

A. Yes, sir. 

Q. And you say you was one to 
help to approve these wan*ants? 

A. Yes, sh-. 

Q. When the articles of coosolida- 
tlon was brought in — 

To Mr. EsTABROOK, (who had 
stepped between Mr. Kedlck and the 
witness) : See here, I cannot eee 
through your body, but I can through 
your head. 

Mr. ESTABROOK. It is clearer 
than your head, for I can't see through 
It; It is too much muddled. 

:Mr. EEDICK. Don't you remember 
of the Attorney-General being called 
in to help decide upon the validity of 
the articles of consolidation of the Air 
Line with the Sioux City and Pacific 
railroad? 

A. I cannot say ; to the best of my 
recollection he was not. 

Q. At the time the warrants were 
drawn for Chase, Governor Butler 
told you he had approved them? 

A. Yes, sir. 

Q. And he stated afterward that 
he had concluded not to allow them? 

A. Yes, sir. 

Q. And that he would appoint an- 
other man Attorney-General? 

A. I cannot state. 

Q. Does it not fi-equently occur in 
approving lands for railroad grants, 
you differ in opinion as Commission- 
ers,— two of you agreeing, and one 
dissenting? 

A. It has occurred once or twice. 

Q. Didn't it occur very lately, 
where you and Mr. James approved a 
grant that the Governor did not ap- 
prove? 

A. Yes, sir. 

TESTIMONY OF C. S. CHASE. 

Colonel C. S. Chase was called and 
sworn. 

By Mr. Estabrook : 

Question. Mr. Chase, will you state 
what is your residence aod profes- 
sion? 

Answer. I reside in Omaha, and 
by profession am a lawyer. 
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Q. State whether you was, at any 
time, the Attorney for the State of Ne- 
hraska; and if so, when it commenced 
and when it terminated? 

A. 1 was Attorney for the State, 
and Acting Attorney-General from 
sometime in Aujicust, 1867, until some 
time in April. 1869. 

Q. State whether you had, at any 
time, any conyersation with the Gov- 
ernor in regard to your salary ; and if 
so, what it was? 

A. I had ; during the session of the 
Legislature of 1869 1 had one or two 
conversa^ns in regard to what my 
pay would be, and in talking in regard 
to it no sum was named particularly ; 
bat there was a bill about being Intro- 
duced to confer upon me the duties of 
Attorney-General, until one should be 
appointed, in addition to those as 
Attorney tor the State ; about the time 
that bill passed, tliere was introduced 
a bill creating the office of Attorney- 
General for tiie State; and it was 
thought best to be somewhat guided 
by the salary fixed in that bill for my 
pay; and that was the understand- 
ing I had >vith the Governor; about a 
week afterwards, the bill creating the 
office of Attorney-General of the State, 
passed ; the bill finally passed with a 
salary \n it of $1,000, Ithough. 1 think, 
daring the stages of progress #2,000 
was named ; I left IJncoln about that 
time, supposing I was to be appointed 
Attorney-General of the State, under 

the new bill do you wish me to go 

on any further in regard to my pay ? 

Mr. ESTABROOK. Go o#-state 
fuUy. 

A. I went home to Omaha, and I 
tiiink a week or two after that Gov- 
ernor Butler came to Omaha on his 
way to Washington, and came to my 
house, or J took him to dinner. The 
ftobiect of my pay came up, and he 
said : ^''Colonel, I can let you have 
11,000 now, but I am on my way to 
Washington, and I shall need the 
money, and would like to use the rest 
till 1 return.'' I made no objection. 
i The next I beard was about two 
\ months after that About the middle 
of April I received a note f^om the 
Qovemor stating he had appointed 
Seth Kobinaon Attorney-General. The 
next that occurred was, as near as I 
ean recollect, the fore part of the sum- 
mer of 1869. Mr. Woods, then Mr. 



Gillespie's clerk, came to Omaha, andi 
came to my office ; and, as I recollect 
it, although I may be mistaken in re- 
gard to this matter a little, because I 
am told by others that I am. It was 
this in substance, that occurred : Mr. 
Woods came to my office, and pre- 
sented me with voucherfi, or asked me 
if I had signed those vouchers. I 
asked what vouchers? He said two 
for $1,000 each for my salary fts At- 
torney-General. I did not say much 
to Mr. Woods. I merely remarked I 
was going to Lincoln in a few days 
and would see Mr. Gillespie. It oc- 
curred to me there might be a mis- 
take. I vrent to Lincoln soon after 
and found Mr. Gillespie, and asked 
him how it happened. At Omaha the 
Governor presented me ^\ith a draft 
or certificate of deposit, on which I 
drew the money at the First National 
Bank. I told Gillespie I had been 
asked to sign two vouchers for $1,000 
each. I asked what it meant. He 
said the Governor had allowed me 
that amount as my salary. He 
asked me if I had received any 
money. I said only $1,000. I 
told him there must be some mistake 
about the matter ; that that amount 
would not be due me according to 
the time I had served ; it was more 
than I was entitled to. He asked me 
**How so?" and I told him if I drew 
the pay up to the time Mr. Koblnson 
was appointed, that amount would 
not be due. He asked me it I would 
sign a voucher fbr 91.000, and I did so 
soon afterward. 

I told him he had better see the Gov- 
ernor in regard to the matter and have 
the matter straightened up. He said 
he would do so, and I then, or soon 
after, saw the Governor my self with 
regard to It, and stated that two 
vouchers had been presented me, for 
a thousand dollars each, and suggest- 
ed there must be some mistake aoout 
it, and I did not see any other way 
than for him to return 91^000. He 
said ^if there has been ai\y mistake 
about anything, I will make it right'^. 
The first I ever knew tlwre bad oeen 
warrants for #2,000 drawn, wa« Mr. 
Woods presenttdg me the yeuchers to 
sign in Omaha. 

Q. How long fjrom the time that 
warrant was drawn, was it until it 
was cancelled? 
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A. I dont know, I never saw either 
of the warrants. 

Q. How lonff was It after the first 
warrant was drawn until these vouch- 
ers were presented to you to si/Bfn? 

A. My recollection Is about four 
months; think I was In Lincoln here, 
the next week. I fcave the Governor 
authority to sret the money due me 
and bnns: or send it to me at Omaha. 

Q. Was there anything said when 
the Governor called on you at Omaha 
about your being appointed Attorney- 
General? 

A. 1 am not very certain regarding 
that matter. We were a little more 
anxious about that time as to who was 
to be the United States Senator. I 
recollect his saying tliere would be no 
appointment made until he returned 
from Washington ; nothing of conse- 
quence was said at that time about the 
appointment of Attorney-General that 
I recollect of. 

Was there anything said about 
the amount he had drawn out for you? 

No, sir ; not a word. 

Q. Was there anything by which 
you wore given to understand that he 
had drawn more than he had given 
to yon? 

A. There was a remark which led 
me to suppose there ^'bs more drawn. 
I only know from examination of the 
TreasurerVn books what Anally became 
of this warrant upon which I did not 
draw the money. 

Q. How much was due you? 

A. If I received pay up to the time I 
received notice of my being superceded, 
in April, it would be something like 
#650. There was due me up to the 
time the blU creating the office of 
Actomey-Greneral was passed, $4S5 
This was in addition to the thousand 
dollars. I got the balance due me be- 
sides the #1,000. It was paid me by 
the Auditor, and I signed a separate 
voucher, and tiled my account, made 
out regularly. 

CROSS EXAMINATION. 

By Mr. Bi!j>iCK : 

Question. Yon stated that when the 
Governor paid you #1 ,000 In Omaha he 
said he would fix it with yon when he 
oame back from Wasliington? 

Answer. Yes, sir. 

Q. Was not you led to believe from 



that that he had the balance of your 
money with him? 

A. Yes, sir. 

Q. Did you understand that he 
wanted to enter laud for the State at 
Washington and was hard up for 
money? Do vou remember his sayinz 
something about the Saline lands 
he wanted to pay for? 

A. I don-t remember it. 

Q When the Governor came back 
and appointed Seth Robinson Attorney- 
General, did not he allow your ac- 
count? 

A. Yes, sir. I presented my bill 
and it was allowed, some time after. 

TESTIMONY OF THOMAS F. HALL. 

Thomas F. Hall was called and 
sworn. 

By Mr. Estabkook : 

Question. State whereabouts you 
reside? 

Answer. In Omaha. 

Q. State whether you ever had any 
conversation with Governor Butler In 
regard to the lease of certain Saline 
lands In the State of Nebraska; and. 
If so, state what that conversation 
was? 

A. I had such conversation several 
times. The first time I came, the 
Govenior told me that I could have 
some lands if I could find any that 
would suit me not already taken. I 
selected a piece west of the town site, 
but he said it was already engaged. I 
afterwards came to Lincoln and se- 
lected a piece east of Mr. Tichenor^s, 
and asked him if wo could get a lease 
of it ; and he asked me how much I 
would give to obtain that lease? He 
first said, that was most too good a 
piece for any one man to have ; I told 
him I would be willing to double the 
royalty asked by the State, which was 
one cent on the bushel, I think ; but he 
said that was altogether too high now, 
and that he was going to haVe it cut 
down one half at least. He said he 
had been offered #5,000 for that lease 
and would not take it, but as we had 
been here several times, and meant 
business he would let us have it for that 
amount. He said he would give that 
amount, #6,000, for it if he was not 
Governor of the State. 

• Q. What did he say in regard to 
that bonus of #5,000? 
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A. I have stated all I could tell 
about it- Ttiere was no conyersation 
in regard to tliat at all. 

Q. Was that ail tlie conversation 
you had with him? 

A. That was the substance of it 
all. 

Q. State whether you ever had any 
subsequent conversation with him 
about the lease of that land ? 

A. He came up to my office one day 
and said the land was not yet leased, 
and said he would five it to me ; but 
he desired me to take other parties in 
with me; that he had kept it for me, 
and intended I should have it when 
leased. 

Q. Is that the only conversation 
you had in regard to the lease of that 
land? 

A. That was the substance of it 
all. 

Q. State whether, during the last 
campaign* Governor Butler asked you 
to coutradict a statement made by the 
Herald^ in regard to the proffer you 
made to him? 

A. Not in regard to the $5,000. 
This conversation about the lease be- 
ing reserved for me, was during the 
last campaign. 

Q. Did you have a conversation 
with Governor Butler during the cam- 
paign in regard to the publication in 
the paper, in which he asked you to 
explain the statement made to you? 

Mr. REDICK. I submit whether 
that is a proper question. You cannot 
put questions in the mouth of the wit- 
nes, and have him spew it out to suit 
yon. If he had a conversation with 
David Butler, the only fair way is to 
ask him What he said. Let us have a 
fair examination. Gen. Estabrook 
knows that as well as I do. 

Mr. ESTABROOK. I ask him 
whether he had a conversation touch- 
ing a certain subject, and what occur- 
red. Did you have a couversation 
with Governor Butler during the cara- 
paifp, in regard to a conversation ex- 
plaming your interview? 

A. I think he asked, one evening, 
why I did not contradict the statement 
made by the Herald. I said I did not 
think the statement would be believed, 



and it would probably make more 
talk. 

Q. When he stated to you that you 
could still have it if it was not leased, 
did he state again the terms upon 
which you could have it? 

A. No. 

Mr. ESTABROOK. That is all. 

CROSS EXAMINAXJON. 

By Mr. Redick ; 

Question. At the time you flrist 
came to Lincoln and conversed with 
David Butler in regard to this lease, 
in which the $5,000 was mentioned, 
did he not state to you at that tii^ie 
that other parties had commenced to 
work the lots and offered f 6,000 for 
the same? 

Answer. No. 

Q. Did he not state to you that he 
had leased it to Cahn & Evans ? 

A. No. 

Q. Don't you recollect he told you 
he could not lease that land until he 
could see other parties interested in 
it? 

A. No. 

Q. State whether you ever read to 
David Butler a letter, at any time, 
asking whether he had seen parties 
interested in that lease? 

A. Not that lease, but another 
piece of laud ; and I have the letter In 
my pocket which he answered. 

Q. Mr. Hall, was not this land you 
wanted right in between Tichenor and 
two others? 

A. Yes. 

Q. Did jou know the shape? 

A. I could if I saw the map. We 
had not designated what shape It 
would be. £ only wanted a portion of 
it. 

Q. Don't yon know that the brine 
ranoffoneof the south lots into that 
tract? 

A. Yes. 

Q. Was it not that the brine ran 
off the one he said Cahn & Evaus had ? 

A. I know it was. 

Mr. REDICK. That is all. Stop 
a minute, I want to ask another ques- 
tion. 

Q. Was Mr. Robinson, the Attorney- 
General, in the office at the time you 
had the conversation ? 

A. I think there was no one but 
Mr. Crowell and the Governor and 
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myself. He may have been there, 
but I don-t think he was. 

TESTIMONY OF C. C CBOWKLL. 

0. C. Crowell called and sworn. 

By Mr. Estabrook : 

Question. What is your name, oc- 
cupation and place of residence? 

Answer. C. C. Crowell, in'ain buy- 
er, Blair. 

Q. State, Mr. Crowell , whether you 
ever had any conversation with Gov- 
ernor Butler in regard to lease of sa- 
line lands, and what conversation that 
was? 

A. I was only a listener. 

Q. State if you ever heard anv ? 

A. I heard considerable. There 
was a great many times we were in 
and out of the ofSce, and I cannot 
tell— 

Q. With whom was the talk? 

A. With the Governor and Mr. 
Hall. 

Q. State what conversation you 
heard in regard to the lease. State 
the lirst conversation? 

A. In the flrst place, we wanted to 
get a lease, and we figured around 
some time to show we \%~ere responsi- 
ble parties. Finally, that was satis- 
fied. He told us to go out and select 
something; he would give us anything 
not taken. He sent us some four or 
fLy% miles. I do not know the points 
of the compass here. It was about 
Tlcheuor^s place, the one Tlchenor 
was using then; and we could not find 
anything to suit us. Finally, we got 
a man named Gregory, who showed 
us a large tract of laud, which he said 
was desirable. We did not know 
how to make the salt. We 
showed the Governor what we 
picked out. It was adjoining the 
town plot, I believe, and be made 
some objection to it. One thing he 
said— he would like to save that place, 
it was desirable for putting up evapo- 
rators, in case parties, who wanted to 
bore for salt, did not find it, and they 
might possibly try there. He told us 
to come again. We made another 
trip, and 1 don't know, I believe, that 
was the second trip Just related. The 
first time we went, we concluded there 
was nothing around. We made three 
trips. However, the last time we 
picked it out; the Governor I think 



did not help us, but when we did, I 
am very confident he said it was free. 
He wanted to know what Mr. Hall 
would give for a lease of the land, and 
Mr. Hall said he m ould double the 
royallty. The Governor made some 
remarks as though It was not necessa- 
ry to do that, as he thought 
It was too high already, finally, 
the Governor said he had been offered 
95,000. He said he would give f5,000, 
and that sort of talk. Mr. Hall turn- 
ed around to me. Whether he said 
anything to me, I don't know, but he 
asked the Governor ^*will a thousand 
doUar^uy It?*' The Governor shook 
his heatl and said ^'no." After that 
we did not stop any longer. 

Q. When you first came into the 
presence of the Governor state whether 
you had any conversation as to the 
terms prescribed by the law under 
which he was acting? 

A. I think there was somethhig 
said about it. 

Q. What do you mean by the 
"royalty?" 

A. The per cent, we were to pay 
the State for the lease. 

Q. Did you understand from the 
Gk>vernor that that matter was fixed 
by law or by his own volition? 

A. I understood it was fixed by 
law, from the reason that he wanted 
it changed. 

A. Did this 91.000. or the amount 
asked for the lease, have any refer- 
ence to the royalty? 

A. I expected we would have to 
pav the royalty also. 

Q. Was this, then, a bonus that the 
Governor wanted. In addition to the 
royalty? 

A. I don't know. I am not sure 
that he spoke of the State in the mat- 
ter of the money. 1 did not know 
whether he had any right to ask the 
money or not. 

CROSS EXAMINATION. 

By Mr. Redick : 

Question. Don't you recollect that 
the Governor told Mr. Hall In that 
conversation that he, himself, had be- 
come responsible to certam parties, in 
case they failed to get a good well, to 
the extent of $4,000 or $5,000? 

Answer. I recollect that he said 
he was connected with some gentle- 
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inen in this. He said he was respon- 
sible to a certain extent. 
. Q. Will you be kind enough to fix 
the time of that conversation? 

A. I think the last conversation 
was in July. I think the second trip 
I made here was the last of May or 
lirst of June; 1 will not be certain. 

Q. You are sure the conversation 
took place in May ? 

A. I am sure. 

Q. Was it not in April? 

A. I am confident it was not; It 
might have been the last day. I can^t 
swear about the second trip. I am 
clear In my own mind about that trip ; 
bnt I think the conversation was had 
about the land when I was down here 
the last of May or the first of June. 

Q. You then went home, you and 
Hall. Did you ever come back after 
that? 

A. Yes, sir. 

Q. When? 

A. I think in July. 

Q. Not until then? 

A. I think not. 

Q. Will you swear to that? 

A. I am not sure. 

Q. Don't you remember that the 
Governor showed you how the brine 
ran down off the other pieces on to this 
tract? 

A. Yes, sir. It ran off, I think, on 
to the last piece we picked out. 

TESTIMONY OF SETH ROBINSON 

Seth Robinson called and swoni. 

By Mr. Estabrook : 

Question. What is your name, resi- 
dence and occupation? 

Answer. Seth Robinson; reside in 
Uncoln, and am a lawyer. 

Q. State whether you were late 
Attorney-General of Nebraska? 

A. iVas. 

Q. Say whether you were consulted 
in rejrard to the loan by Governor But- 
ler of a sum of money to Anson C. 
Hchenor and wife? 

A. I don't remember any conver- 
sation with the Governor. Mr'.Tlchenor 
either came to my office, or sent to me 
an order from the Governor to make 
outanabsM*act of title for him, and I 
did 80, and delivered it to Mr. Brock. 

Q. State whether that Is the ab- 
stract? 



A. That is my writing and I think 
It is the abstract. 

Q. The one that you furnished ? 

A. I think it Is. 

Q. Do you know when that loan 
was made? 

A. I only know from what I un- 
derstood from Mr. Tlchenor, that it 
was made just after I got up the 
mortgages. 

Q. Do you know just when It w^as 
made? 

A. I know the loan was made 
about the time I drew the papers. 

Q. Say whether before or after the 
furnishing of this abstract? 

A. It was made afier. 

Q. When was this flirnished? It 
is not dated? 

A. It was furnished before I drew 
up the mortgages. I could not give 
the date. 

Q. What did you do with this ab- 
stract after you made it out? 

A. I delivered it to Mr. Brock in 
his banking office. 

Q. Had you any conversation with 
Governor Butler In re^rard to that 
loan ? 

A. I think I had. 

Q. Was it about the time the loan 
was made? 

A. To the best of my knowledge 
and recollection I think it was about 
three or four days after I made out 
the mortgages. 

Q. State the circumstances con- 
nected with that conversation ? 

A. I came up here to the Capitol, 
and went into the Governor's office to 
ask him about it. I told him I 
thought the security was rather 
shaky ; but he replied to me that he 
thought it was very good. I told him 
I had not approved the security, he 
remarking at the time that he wished 
no loai.s to be made, where I looked 
up the abstract of the title, unless I 
approved of the security. 

Q. You say you said the security 
was *'8haky"; what were the facts 
about that? 

A. The property- was heavily mort- 
gaged. That Is all I know. 

Q. Was it, In your opinion, good 
security jor a loan of $10,000? 

A. I thought not. I understand 
the policies of insurance are cancelled. 

Q. You think the policies Increase 
the value? 
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A. Yes. 

Q. Did you see the policies? 

A. No ; they were not made out at 
the time I delivered the abstracts. 

Q. Did you ever recommend this 
loan to Tlchenor by Butler? 

A. No, sir, I did not. I was not 
consulted personally by the Governor, 
or any one. 

CROSS-EXAMINATION. 

By Mr. Redick : 

Question. You were simply order- 
ed to look up the abstract of title? 

Answer. Yes. I suppose the order 
came from Tichenor. 1 did It by vir- 
tue of my office for the State. 

Q. That you have done? 

A. Yes. 

Q. Then, three or four days after 
that, you went to the Governor's 
office, and had this conversation in 
which he told you he wanted you to 
make no loans. You approved them? 

A. Yes. 

Q. Do you not recollect that at the 
time this loan was bein^: made, there 
was a talk about the property beins: 
made to the State? 

A. I considered it better with the 
policies for insurance. 1 knew they 
always reserved the right to cancel 
the policies. 

Q. Did you know, at that time, the 
amount of liens aj^ainst the property? 

A. I think I remember the abstract 
shows 97)500, besides covenant to in- 
sure. 

Q. Take the abstract and see if you 
are not mistaken in the amount? 

A. Yes, 1 am mistaken. It is 
•5.500. 

Q. Now what did you consider the 
property worth at the time the mort- 
gage was taken, with the new house 
on it, the one that fell down ? 

A, My judgment would be $22,000 
or $23,000. 

Q. Now, then, together with $12,- 
000 of insurance, would not you think 
It good security for $10,000? 

A. As it stood, I would. 

Q. The only contingency, then, was 
that the policy of insurance might be 
cancelled ? 

A. Yes, and the house burned. 

£lam Clark was called as a witness, 
but did not answer to his name. 



Manager PORTER. As Mr. Clark 
is absent, we will, by the permission 
of the Senate, put Mr. C. C. Crowell 
upon the stand. Perhaps we may 
prove by him what we expected to 
prove by Mr. Clark. 

C. 0. CROWELL RE-EXAMINED. 

By Mr. Estabrook : 

Question. Do you know anything 
about the condition of the Sioux City 
& Pacific Railroad at the time the 
patents were issued for their lands? 

Mr.BRIGGS. Mr. President: This 
gentleman says that he knows nothing 
about railroads. He is not an expert. 

Mr. ESTABROOK. The law re- 
quires that when patents for lands are 
granted to railroads, it must be shown 
that they are in good repair, good 
condition, good running order. Now 
we imagine it does not take an expert 
to show \« hether a rail is misplaced, 
or a bridge down. 

Mr. REDICK. Do you mean to 
show that this railroad was not entit- 
led to their lands because the road was 
not in good repair? We will object to 
the question. 

Objection withdrawn. 

Mr. ESTABROOK. State whether 
you know the condition of that road? 

A. I think it was in poor condition 
to run regularly. I was running a 
flour mill within a mile of the foot of 
this *'plug" road, as it is called, and 
they always had to go down flrst and 
see if the road was safe to put an en- 
gine upon. I deemed it dangerous. 
They did not run a train over the 
road regularly. 

CROSS examination. 

By Mr. Redick : 

Question. Mr. Crowell, was you 
ever along the road between Blair and 
Fremont? 

A. Yes, sir. 

Q. It was in good condition was it 
not? 

A. Yes, sir, it was in good con- 
dition when 1 went over the road. The 



uigitizea Dy x^JV/v/xi-'*- 



W^.Mk^&iii.... 



■&' 



IMPEACHMENT TBIAL. 



53 



^*plii£^' was not Hs good a road as be- 
tween Blair and Fremont. 

Q. How was the travel on the road 
—how would it have been between 
Blair and DeSoto? 

A. There was not much travel. 

Q. Was it not good enough to ac- 
commodate the travel between these 
pointy? 

A. Xo, sir. I don't think it was 
safe enongh for me. 

Q. Well, how would it do for a 
common fellow like myself, or the 
other counsel here? 

A. I think it was probably good 
enough for you, but not lor me. 

TESTIMONY OF WILLIAM F. GOOD- 
WELL. 

Wm. F. Groodwell called and sworn. 

By. Mr. Estabrook : 

Question. What is your name and 
place of residence ? 

Answer. William F. Goodwell. I 
reside in Burt Co., Nebraska. 

Q. Do you know anvthing about 
the condition of this road, called 'Hhe 
plug road," "between Blair andDeSoto? 

A. I have been along near a part 
of it, so that I coulu see it. It looked 
like a very poor road. The portion I 
saw, I would not consider satb. 

TESTIMONY OF SENATOR CROPSET. 

Senator Cropsey (standing in his 
place) was sworn. 

By Mr. Estabrook : 

Question. State whether you have 
haJl any negotiation with Governor 
Butler with regard to any lots in the 
city of Lincoln ; and if so, what it 
was? 

Mr. BEDICK. Now, General, you 
know that is not a proper question. 

Mr. ESTABROOK. State the con- 
versation and transaction? 

Answer. The Governor sold me 
tile six lots referred to in Article II. 
Speciilcation 1st. 

Q. Where did you first converse 
with him about them ? 

A. I was over by where I was 
biiU<Ung my house, and the Governor 
came there, I think, and I told him I 
wished to buy those lots, and he told 
me that he could sell them to me, and 
wehaa§om9wnsiaerable t»ih abgut 



the price. I told him I thought the 

Erice was too high, but I finally told 
im I would take them. 

Q. State what lots they were? 

A. The lots named in the specifica- 
tion referred to. 

Q. From whom did you take the 
tiUe for those lots? 

A. From the State. 

Q. What was the price paid? 

A. I think \i was 92,400. 

Q. Paid to the Governor? 

A. Yes, sir. 

Q. Did the Governor claim that the 
title to those lots was in himself at the 
time? 

A. I don't think he did. 

Q. Did he make any explanation 
as to the condition of the title? 

A. I don't think he did ; the title 
was in the State. 

Q. What was the nature of the deed 
you got? 

A. It was an ordinary State deed. 

Q. What was the consideration ex- 
presseo in the deed? 

A. Well, the deed shows; I think 
it was 81,000. 

Q. Why was that fixed? Was any- 
thing said by the Governor about that 
consideration? 

A. There was nothing said to me 
about it; we had been in the habit of 
buying lots and getting deeds directly 
from the State; I thought it was 
straight. 

cross-examination. 

By Mr. Redick: 

Question. Had you not reason to 
believe, and was not that your under- 
standing, that the title did rest in Gov- 
ernor Butler fur those lots? 

Answer. Well, sir, I don't know 
that I even thought of it at that time. 

Q. Was not that the practice, to 
buy the property from Governor 
Butler, and take the title from the 
State? 

A. I think so. 

Q. Did you not sell property in that 
way, yourself, for him, as the Govern- 
or's agent? 

A. It was so sold in the land office 
down here, when I was there ; that was 
the practice. 

Q. When you bought those lots, 
didn't Governor Butler tell you, indis- 
PHSsing the priCQ Of the lots, that 1|q 
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had had them some time, and that they 
had risen in value? 

A. 1 thinic not. 

Q. Will you swear he did not so 
state? 

A. I will swear I have no recollec- 
tion of it. 

Q. Was there anybody by at that 
conversation? 

A. There was some workmen there, 
but I don't think they were paying at- 
tention to what was said. 

Q. Was that the first time you 
talked with the Governor about those 
lots? 

A. I think it was. 

Q. Didn't Governor Butler tell you 
that he had divided up that block, and 
gave the other half of it to other par- 
ties, at what it cost him? 

A. I recollect this, that General 
Patrick said that he had been trying 
to buy three of the lots, and I told him 
that I had tried to buv them, and if I 
could get them at a fair price I would 
buy them. 

Q. Mr. Cropsey, did you not know 
if that property belonged to the State, 
that David Butler iiaa no right to sell 
It at private sale? 

A. I ought to have known. 

Q. Did you not know it? 

A. I presume I did. 

Q. Will you tell the court why you 
paid your money, $2,400? 

A. We had been selling a large 
amount of the Governor's property 
and getting the title of the tract from 
the State. 

Q. You supposed he had already 
power? 

A. I did not know. He bid off the 
lots. 

Mr. ESTABROOK. You have 
spoken of the practice. You suppos- 
ed it belonged to the Governor. Did 
you know how the Governor acquired 
it? 

A. The talk commenced about 
General Patrick having the lots. The 
Governor said he could sell them and 
would at a fair price. 

Q. Did you learn how it was ; how 
they came to be called the Governor's 
yet the title was in the State? 

A. There were any amount of lots 
called the Governor's with the title in 
the State ; and that was the practice. 

Q. As hi.s agent, you were in the 
habit of selling tliemforthe Governor? 



A. I rather think, at the time, be 
furnished a list of the lots. 

Q. What was the practice by which 
that sort of an arrangement was 
brought around at the lot sales? 

A. So far as I know, the Governor 
would bid off lots, hold them till be 
could get a higher price, and then sell 
them. 

Q. When they were bid off in his 
name, will you state whether any 
money was paid to the State? 

A. I do not know. They were- 
anxious to get the money as fastastlie- 
lots were bid. 

Q. In the case of your own lots^ 
had they been paid for before you pur- 
chased them ? 

A. I do not know as to any lots. I 
had no means of knowing unless 1 weui 
to examine the books^ and that I wae^ 
never called upon to do. 

Q. Do you know what the original 
price was at which they were bid off?' 

A. It was shown me on the stubs 
before the Invesiigating committee. 1 
think it Ai as $1,000. 

Q. That was the amount fixed as 
the consideration by the Commission- 
er? 

A. Yes. 

TESTIMONY OF THOMAS P. KENNARD. 

T. P. Kennard was called and 



By Mr. Estabrook : 

Question. Mr. Kennard^ state what 
office you held during the last two 
years, up to January? 

Answer. Secretary of State. 

Q. State whether, as Secretary of 
State, you were a member of the 
Board of Commissioners to sell Lin- 
coln lots? 

A. I was. 

Q. What position did you hold in 
that Board, by arrangement between 
yourselves? 

A. I acted as kind of cashier of 
the money. 

Q. Do you know the lots sold by 
Governor Butler to Mr. Cropsey? 

A. I do. 

Q. State what was the condition of 
that title; where it was acquired, and 
what Its condition was at the time Mr. 
Cropsev purchased them ? 

A. 1 do not know. The title was 
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conveyed from the State to Mr. Crop- 
sej. 

Q. Will you state whether the 
State itself, through ltd agents, sold to 
Mr. Cropsey? 

A. I think Governor Butler sold 
the lots to Governor Butler. 

Q. Will you explain why Governor 
Butler should sell lots whose title was 
In the State? 

A. Governor Butler, as one of the 
Commissioners, and the party t^e law 
gave authority to deed the lots, con- 
cluded it was not proper for hlni to 
deed to himself, and all the property, 
I think, thus purchased in all our 
transactions here, the title has been 
left for the State until he sold it, or, 
in some instances, he has had it deed- 
ed to other parties Instead of to him- 
self, but usually let the title remain in 
the name of other parties, and deed 
the title to the parties to whom they 
were sold. 

Q. Well, I will call your attention 
to the special case of these lots and 
the circumstances under which they 
were purchased? 

A, Yes, sir; he purchased them at 
the general sales in 1869. 

Q. Stare if anything was paid by 
Governor Butler to the State until he 
sold to Mr. Cropsey? 

A. Governor Butler, myself and 
the Auditor bought considerable prop- 
erty ; and we paid for it along, from 
time to tfrae, as It was needed. Gov- 
ernor Butler made payments upon his 
property, from time to time, when I 
called upon him; upon all his proper- 
ty from time to time ; I don^t know 
that it was credited to any specific 
property. 

Q. Was there any Instance where 
Governor Butler made special pay- 
ments upon property, at the time he 
bid it oft*? 

A. Yes, sir ; I think so. 

Q. Did he for these particular lots ? 

A. 1 do not know. 

Q. You dou*t know whether the 
purchase money was ever paid Into 
ihe State Treasury? 

A. I thhik it was ; because all the 
property Governor Butler ever bought 
he has paid for. 

Q. What amount was Grovemor 
fiutlor in the habit of bidding off at 
the sales? 
A. It was thought that if we did 



not have confidence In the prospects 
of the new town, other people would 
not; hence m/self, the Auditor and 
the Governor were bidders. 

Q. Did they always pay something 
on the land? 

A. Yes, sir ; that is, they would 
make payments from time to time. I 
would state this : I believe the law 
said we should collect the money and 
piy It Into the State Treasury. We 
made an arrangement between our- 
selves, that we were to make our pay- 
ments as the money was needed. 

Q. Now then, as to the price of 
these particular lots ; have you any 
records to show what amounts were 
paid at this sale, If any? 

A. No, sir, I have not. I can't tell 
by recoUection. These same lots were 
not bought up twice that I know of. 
They were sold as a block, and bid In 
by the Governo . , The pu rchase mon- 
ey was paid by the Governor; that's 
my recollection. I can't say just when 
it was paid. As I stated before, the 
Commissioners, all of them, made 
payments along fVom time to time, as 
the money was needed, until It has all 
been paid. 

Q. Then the purchase money of 
these lots was paid at the time Crop- 
sey bought them. How much did all 
these lots bring? 

A, Well, Governor Butler sold half 
the block to Cropsey for $1,000. 

Mr. REDICK. You speak of the 
practice of purchasing lots and paying 
in as the money was demanded? 

A. The money was being used on 
the public buildings, and the money 
Aras paid as It was needed on these 
bulldlnfiTS. 

Q. How did Governor Butler keep 
up his account? 

A. He kept it up as well as any of 
us ; none of us kept it up very well. 
He has paid for all the property he 
bought. 

Mr. ESTABROOK. Did you state 
there is anything to show that the 
Governor bought these lots? 

A. Yes, sir, the sales book, which 
is in the Governor's office. 

Q. There is record kept by the 
Board to show just how much was 
bought at that particular time; when 
he bid these lots off, was there any sort 
of evideqc? of title given him? 
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A. Yes, sir ; there was evidence on 
the sales book ; no papers passed be- 
tween Governor Butler and the other 
Commissioners. 

Senator THOMAS. Have you any 
record which shows when the Gover- 
nor paid the purchase money for the 
lots sold to Cropsey? 

A. I have not. 

Senator HASCALL. State the time 
and manner of the sale of the Cropsey 
lots to Governor Butler by the State, 
and about the number of persons 
present at the sale? 

A. It was in June, 1869, 1 think at 
the time of our sale. We had sold 
block 153, east of block 151, which the 
Auditor and myself purchased. My- 
self and the Governor and Colonel 
Patrick, auctioneer, was in the car- 
riage. It had begun to rain and we 
were moving along, when the Gov- 
ernor wanted to know what block 153 
brousJTht, and I told him $2,000 ; and be 
said he would give that amount for 
this b'ock, as he wished to build on it 
at that time, and I told the auctioneer 
to cry his bid ; he did so and it was bid 
off to him at that price. 

Q. I would like to have you state 
what proportion of that block the 
CropseV lots were? 

A. The south half. 

Mr. ESTABROOK. WhUe the 
crowd was absent and you were mov- 
ing from the other block, Governor 
Butler made this offer and you told the 
auctioneer to cry it? 

A. Yes, sir. 

Senator SHELDON. Did you not 
purchase the north half of block 151? 

Mr. REDICK. I object to that 
question. 

Mr. ESTABROOK. Why? 

Mr. REDICK. Why, it has no 
point to it. 

Mr. ESTABROOK. The Court puts 
the question. 

Mr. REDICK. Oh! I think the 
question has point to it— is a good 
question, and a reasonable one ! 

Witness KSNKABD. I would state 
that I purchased the north half of 
Governor Butler, and not of the State. 
After Governor Butler had bought 
this block he conclude^ to build his 
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had bought that land together, and he 
told me he was going to change the 
place of building his residence, and be 
would let me have half of this block if 
I would let him have all of that land 
over there. I told him I would do it, 
and the title was made to me. The 
title remained in the State until that 
time. 

Senator THOMAS. Was a certifi- 
cate issued to Governor Butler for 
those lots before they were sold to 
Colonel Cropsey? 

A. I think not. I believe I stated 
there was no papers or evidence of 
title passed with the sale of those lots 
as with others. 

Q. Are you certain that Grovernor 
Butler paid the purchase money for 
those lots before they were sold to 
Colonel Cropsey? 

A. I stated that he paid money 
fVom time to time, and he might claim 
the right to apply it where he pleased. 

Mr. REDICK. Did the Governor 
ever bid off a lot at public sale that 
he has not paid for? 

A. I think not. 

Mr. ESTABROOK. He did not pay it 
at the time? 

A. I have answered that. 

Q. I would like to have you state 
Governor Butler's way of buying lots? 

A. He, and the other Commission- 
ers, always bid heavily to encourage 
confidence in other bidders, so as 
to get those lots to the highest possi- 
ble figures, and we always took the 
lots we bid off. 

Mr. ESTABROOK. Until now, we 
have not had a consultation. We think 
we are through with the exception of 
re-calling one or two witnesses, and 
I suppose if we call them now we 
could not call them afterward. 

Senator GERRARD. I move that 
the Senate, sitting as a Court of Im- 
peachment, adjourn until 9 A. m. 
Adopted. 

0eTeiit]i Day»* Proceedings. 

Tuesday, March 21, 9 a. x. 

President CUNNINGHAM. The 
hour having arrived, the Senate will 

WQlY§ Itielf into ft High Court qf lV9r 
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peacbment, and the Sergeant-at-arms 
will make due proclamation. 

The Serjeant-at-arms made the usual 
proclamation. 

The Managers of the House of Rep- 
resentatives, the Governor and his 
counsel, then appeared and were as- 
signed seats in the chamber. 

The Secretary read the journal, 
which was approved. 

The PRESIDENT. The Managers 
wOl proceed with the evidence to sus- 
tain the charges of impeachment. 

Mr. ESTABROOK. We now offer 
these certidcates of deposit m evi- 
dence, showing the signature of David 
Buder. 

Mr. REDIOK. Wc admit the gen- 
uineness of the certificates and the sig- 
nature. We also admit that David 
Butler was Governor. We also admit 
that the $16,881.26, the five per cent. 
In question, has not been deposited 
with James Sweet's successor, as 
State Treasurer; but assert, at the 
same time, that we had previously 
deposited it with Mr. Sweet. 

Manager DOOM. Mr. President, 
luve A. W. Kellogg called. 

TESTIMONT OP A. W. KELLOGG. 

Mr. Kellogg is called and sworn. 
By Mr. Estabrook : 

Question. Have you a record of the 
land sales? 

Answer. Yes, sir. 

Q. What is your office? 

A. I am the Governor's private 
Secretary. Have been so two years 
next July. As such private Secretary 
Ihave not had the constant control 
and custody of the sales bools. I had 
nothing to do with that until sometime 
m the winter of '69-70. Fiom that 
time I had the custody, and made 
nearly all the entries therein. 

Q. State whether you attended the 
pQblic sales? 

A. I attended the sales, but only 
»ept a record of the last two. 



TESTIMONY OF WILLIAM W. HOLMES. 

WUliam W. Holmes was called 
and sworn. 
By Mr. Estabrook : 

Question. State your place of resi- 
dence? 

Answer. Lincoln, Kebraslca. 

Q. How long have you lived here? 

A. Two years. 

Q. State wltether you have been in 
the habit of attending the land sales 
of Lincoln lots? 

A. Yes, sir. 

Q. What is your business? 

A. 1 am not engaged in any busi- 
ness particularly. Have been a land 
agent. 

Q. Are you acquainted with the 
topography of Lincoln? 

A. Yes sir. 

Q. How many lots are there in a 
biocli? 
A. Twelve. 

Q. Are you acquainted with blocic 
151? 

A. Yes, sir; it is divided into 
twelve lots. 

Q. Do vou know anything about 
the sale of that bloclc, or any portion 
of it; if so, state what you know about 

A. I don't know that it was ever 
sold. I never heard it offered for sale. 

Q. State whether you was present 
at the June sale of 1869? 

A. I was. 

^\ ^*? y^" present durinfl: the 
whole of that sale? 

A. I was. 

Q. State Whether at that time any 
lots, of that block were sold or offered 
for sale? 

A. I did not hear it offered for sale. 

Q. State all that occurred durinir 
that sale? * 

A. Well, I followed up the sale, 
from the commencement through : and 
I did not hear any of those loU offered 
for sale, and none of them sold, to mv 
knowledge. ^ 

CROSS-EXAMINATION. 

ByMr. Redick: 

QuesUon. During that sale, were 
there not crowds about; and when 
they were movhig from one part of 
the city to another, was it not a tact :> 
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that some sales were made while the 
crowd was coming up? 

Answer. Not that I know of. I 
don't think any lots were sold In the 
absence of the main crowd. 

Q. Was not the carriage ahead 
some of the time? 

A. Yes, sir. I tried to keep up 
with the carriage generally. 

Q, Have you ever known lot« to be 
sold before all the crowd got up? 

A. Yes, sir, 1 have, sometimes. 

By Mr. Estabrook : 

Q. Could these lots have been sold 
In that way? 

A. I think not. 

Mr. ESTABROOK. I will state to 
the Senate that we have reason to be- 
lieve that one of our Important wit- 
nesses, Mr. Silver, is on his way here 
from St. Louis, and will probably be 
here on the next train ; and we ask 
the privilege of the Senate, should that 
witness, or any such important wit- 
ness as McBlrd arrive, that we may 
examine him, and with that under- 
standing we will proceed, as we only 
desire to recall one witness, Mr. Ken- 
nard. 

Mr. REDICK. We don't want to be 
understood, by our setting silent, that 
we accept of your proposition. 

Mr. ESTABROOK. That is a mat- 
ter that rests with the Senate, and we 
will take our chances. 

Mr, REDICK. Yes sir, you have 
been taking your chances all the time. 

T. P. KENNARD RECALLED. 

By Mr. Estabrook : 

Question. Mr. Kennard, you have 
already been sworn. Now state 
whether these are the books and rec- 
ords of the sale of lots in the city of 
Lincoln? 

A. They are. 

Q. Will you open them and point 
out the place where the sale of the 
lots, to which your attention was 
called last night,' in block 151, sold to 
Mr. Cropsey, was made? 

A. The entry appears. 



Q. Was that entry made at the 
time the sale was made? 

A. It was not. 

Q, Can you state what changes 
have been made? 

A. At the time of the sale, I think 
Col. Patrick was the clerk of the sale. 
At that lime the entry was made la 
the name of David Butler of the 
whole block. I bought the north 
half of the block from one to six in- 
clusive, of Governor Butler, some 
time afterward, and then the certificate 
was issued from the State to me and 
my name substituted on this memor- 
andum book, and Butler's name at 
lots seven, eight, nuie, ten, eleven and 
twelve. 

Q. There is a misunderc^taudlng as 
to the sale at auction ? 

A. The manner of the sale was 
that we had sold block 153, where the 
Auditor's house and mine is ; turning 
from that, we had a large carriage in 
which the Governor, myself, auction- 
eer, and perhaps one or two other 
parties were, we drove from there to 
this block, and as we were going, the 
Governor asked what tiie block sold 
for that the Auditor and I had bid off. 
I said about ^2,000, He said he would 
give $2,000 for that block, as he want- 
ed to put his house on it. I merely 
stated to the auctioneer to cry his bid 
for the block. It was done and bid 
off. 

Q. State whether there was any- 
body present except those in the car- 
riage. 

A. Others were driving along with 
us. 

Q. Did the auctioneer call the at- 
tention of the crowd? 

A. Perhaps not so much. 

Q. Was not that the understanding 
that he should simply comply with the 
form and allow the block to be sold at 
the Governor's bid? 

A. I tliink he gave the full value of 
the block, as shown by' the price ob- 
tained for others. The Governor 
wanted the whole of the block. We 
had sold one block for a lot at a time, 
and it brought $2,100. Others sold 
for less money than the $2,000. 

Q. How many attended that sale 
that day? 

A. There were not many. We had 
just commenced. It was raining. I 
should think there was from twenty- 
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five to fifty persons, I don't remem- 
ber. 

Q. Were they present so that they 
could hear or did hear the auctioneer's 
voice? 

A. 1 do not know how many heard. 

Q. Did the carriafre stop wliile the 
sale was being made? 

A. I could not say, I think it did. 

Q. Did the auctioneer rise to his 
feet? 

Mr. REDICK. Now, don't lead 
him. Ask him to state. 

A. I don't remember whether he 
did or not. I think I stated yesterday 
and I now state, that the sale was not 
as formal as it ousrht to be. 

Mr. ESTABROOK. Do you say it 
was not the direct purpose to allow 
Governor Butler that bid, regardless of 
competition? 

A. Well, I do say H; was rather the 
expectation to let Governor Butler 
buy the block. 

Q. State whether the entry of the 
sale was made immediately? 

A. I think it was. Colonel Patrick 
was the clerk of the sale. 

Q. Was it so entered by Patrick 
upon the book you hold in your hand? 

A. I think so. 

Q. I understand you to say that 
was simply a memorandum book? 

A. Yes, sir ; this was merely a field 
book, to be earried with us. 

[A book is produced, and the wit>- 
ness is asked if that Is the tract book, 
and if the entries are made m it. Wit- 
ness explains the book.] 

A. This book is made out from the 
deeds and records. 

Counsel for prosecution offers tract 
book, also certain other books as e\i- 
dence. 

Q. When was this tract book 
made? 

A. I can!t tell. The Governor's 
Private Secretary can tell. 

Q. Within tlie last six months? 

A. I think not. 

Q. How long did these records rest 
alone in these field books, without be- 
ing copied into another record? 

A. The first land was sold in '69, 
tnd remained perhaps a year before 
the tract book was made out ; at the 
same time a great portion of it was 
entered upon the stubs of certificates, 
deeds and records. 

/7 



Q. Then this book was made up 
from these. When was the change in 
the books made ; how long after the 
sales, as near as vou can remember? 

A. I can't tell exactly; think it 
must have been three or four months 
since the sales, when the Governor's 
name was erased and my own insert- 
ed. 

Q. Was anythinff paid by the Gov- 
ernor upon the purchase of these lots, 
at the time he bid them off? 

A. Not on that day. 

Q. Was anything ever paid direct 
or specifically for these lots, by name 
and number? 

A. Well, they are paid for. 

Q. I ask bow was the lots paid for? 

A. Paid for in money. 

Q. At what time? 

A. The date is shown by the rec- 
ords and I think I stated that the 
Gpvernor, myself and the Auditor 
were the Commissioners, and the law 
made it our duty to sell the property, 
collect the money and put it in the 
State Treasury. By the arrangement, 
I acted as a kind of collector. ITiey 
paid money over to me from time to 
time as it was needed. When the Gov- 
ernor himself considered he paid for 
these particular lots, I can't say ; he 
was a Commissioner as I was and had 
the right to pay this money in when 
he got It. As I said yesterdav X don't 
know the time when he paid for any 
particular lots ; he paid up from time 
to time. 

Q. Do you know about the time 
the Governor sold these lots to Crop- 
sey? 

A. I knew of it at the time. I 
can't say just now. 

Q. State whether the Governor had 
any title to these lots at that time ex- 
cept the record contained in these 
field notes? 

A. I think he did not. 

Q. Can you state fVora these rec- 
ords how many lots the Governor bid 
off at that sale? 

A. I could not; he bid off ♦10,000 
or ^12,000 worth. I don't know the 
number of the lots. The next sale 
was in September I think. I could 
not remember the amount then; I 
have no memorandum of It now. The 
next sale was about the last of the 
following June. I have no means of 
knowing what the Governor bid off 
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then; he did not bid off an equal 
amount each time; he bid off the 
most at the first sale. We had four 
public sales. 

Q, Now, from your knowledge of 
the records, can't you state how many 
lots in all, the Governor paid for? 

A. I do not know. I cannot tell 
all about a transaction covering: two 
years of time and several millions of 
dollars. 

Q. Can't you give the approximate 
number? 

A. This would be the merest guess- 
hig, but 1 should think in all he bid off 
perhaps fifty or sixty lots. 

Q. Did he ever bid off any of them 
in any other way, than the way he 
bid off the lots in block 151? 

A. He bid off all of them in this 
same way. 

Q. State whether the record of sales 
to Governor Butler was kept on a 
private book or public record ? 

A. His accounts and mine were 
kept on a private book. 

Q. Was there no public record of 
his purchases or payments? 

A. There was not; the arrange- 
ment between him and the other two 
Commissioners was a private arrange- 
ment; we were all under bonds of 
$60,000 for the faithful performance of 
our duties. 

Q. Is there any public record by 
which you can tell the times and 
amounts of the payments made by 
Governor Butler on his purchases ? 

A. There is not any public record. 

Q. Is there any record of any kind ? 

A. No, sir. 

Q. No private record ? 

A. No, sir, not that I have control 
of. 

Q. Is there none in the hands of 
any one of these Commissioners? 

A. Not that I am aware of. 

Q. Was there ever such a record? 

A. No, sir, not that I know of. 

Q. In what manner were the duties 
of that Board divided among you, the 
members of it, at the outset? 

A. Well, our duties were all per- 
formed in conjunction, except the de- 
positing of this money in the State 
Treasury, which I took upon myself 
to do, with the consent of the other 
members ; I kept the account with the 
State Treasurer, and they paid the 
money over to me. 



Q. State whether you was not, then, 
the Treasurer of the Board? 

A. No, sir ; both the other members 
would collect the money and pay it 
over to me. 

Q. State whether you was not the 
financial agent of the Board? 

A. No, sir, not formally. 

Q. Did that Board employ a clerk, 
or secretary ? 

A. No, sir. 

Q. Where were the books belong- 
ing to that Board, kept? 

A. part in the Governor's office, 
and part in my office. 

Q. Was it the duty of any member 
of that Board to make entries of pay* 
ments? 

A. I don't know that it was tbe 
duty of anv one particidar one: I 
know that the Governor, and anotner 
member of the Board, sometimes ac- 
knowledged deeds for other parties, 
and 1 generally looked to see if the 



money was paid 

Q. Where did you look to see if the 
money was paid/^ 

A. To the parties purchasing. 

Q. Did you look to Colonel Crop- 
sey, then, in the case of the sale of 
these lots to him? 

A. No, sir ; I looked to Governor 
Butler; the blocks were bid off to 
Governor Butler, and I looked to him. 

Q. Did you make entryof that pay- 
ment? 

A. When he mode the settlement, 
I made a memorandum of his pay- 
ments. 

Q. Where is that memorandum? 

A. I left it at the Governor's house 
the last time I was over there and 
settled with him, and he said he could 
not find it afterward. 

Q. That was the only record, then, 
of the Govenior's accounts? 

A. Yes, sir; that was a private 
memorandum between the Governor 
and the Auditor and myself, the three 
Commissioners. 

Mr. BEDICK. In selling these lote 
was it not the custom with you here 
to have the auctioneer stand up in 
front of the carriage and auction 
them off? 

A. He did, usually. 

Q. Did you not frequently sell lots 
in driving the carriage along? 

A. Yes. 
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Q. Where would the band of music 
be. If there was one? 

A. There was a band sometimes. 

Q. How many persons were there 
about the carriage besides yourself 
and the salesmen? 

A. I do not remember. The car- 
riage was a three-seated one, and was 
jfenerally fllled up. 

Q. Was it not ralninff ? 

A. Yes. 

Q. Do you recollect the auctioneer 
standing up and crying out the amount 
bid? 

A. That is my impression. 

Q. How far off was the main 
body of public sale attenders? 

A. Not far away. We were all to- 
gether on the other block, Just one 
block from that, and then we turned 
around and drove on this block, and I 
do not recollect in what position the 
crowd was. AVe might have been in 
advance, or we might not. 

Q. Was that ^2,000 the full value 
of the lots at that time, in comparing 
it with others? 

A. The block within one block of 
it, where my house is, brought about 
#2.100 ; a block cornerlns: with this, 
on the other side, was sold for ^1,800; 
and the b!ock just west was sold in 
that vicinity. Two thousand dollars 
was about a fair price. 

Q. You state, Mr. Kennard, 3'ou 
deposited the money, as you collected 
it, in the State Treasury? 

A. Yes. 

Q. Did they give you a receipt? 

A. A book. 

Q. Do they ask a receipt from 
you? 

A. No ; I would deposit the money 
and take credit, for It on a book, en- 
titled '*An Account with State Com- 
missioners, David Butler, T. P. Ken- 
nard, John Gillespie, State Commis- 
sioners." ' 

Q. Yon have been asked by the I 
counsel for the other side, the manner ' 
of these sales, and how Governor But- 
ler did. Now, will you state just ex- 
actly what Governor Butler did In re- 
gard to running up lots— why he did 

A. Wbv he did it would be best 
known to himself. 

Q. Then state whether or not he 
did not frequently bid in lots and then 
tnm them over to persons for just 



what he paid, for the purpose of fast- 
ening a seller or procuring a capital- 
ist to put his money in this enterprise? 

A. We were all three of us, (I 
think the books will show here,) the 
heaviest purchasers at the sales, and 
I know we talked among ourselves of 
doing that, and I would prefer that 
matter to be proven by other persons 
in the town. Tliere are hundreds of 
them. We did it because we paid 
more, and took and paid for what we 
bid. 

Q. How about turning over lots? 

A. I know the Governor did that. 
In some instances I did, at just what 
we bid. 

Q. State, in your opinion, what 
would have been the result, so far as 
the success of these sales are con- 
cerned, if the Commissioners had bid 
themselves, and not taken this course? 

A. It is merely my opinion that 
the whole scheme would have been an 
entire failure. 

Q. Is it true that these bids, and 
the purchase price bid, were published 
in the papers afterward? 

A. Some were, 

Q. Why not all? 

A. They did not always get com- 
plete record of it. 

Q. But they were designed to be 
published in the papers, giving the 
amount, time, and all about it? 

A. Well, they generally give about 
the ag^egate amount of the sales. 

Q. Now state, Mr. Kennard,wheth- 
er there was any understanding, di- 
rect or Indirect, between you and the 
Governor and the Auditor, in buying 
these lots In for the mutual benefit of 
all ; or whether you did not bid against 
each other, just as strangers? 

A. Oh, we would do that, and it 
was generally remarked we were bid- 
ding against each other. We did It to 
keep up excitement and good feeling. 
There was no understanding whatever 
of that kind. 

Q. Never any understanding on 
any block or lot? 

A. No. 

Q. You stated, in your former ex- 
amination, you took part of the block? 

A. Yes. 

Q. In what manner did you get it? 

A. I got it in exchange of an inter- 
est that I might have in a piece of land 
where the Governor's house is. He 
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and I bought that together. After 
that he concluded that he wanted to 
build his house over there. 

Q. Tell all about this? 

A. After we had bought that, he 
told me if I would agree to relinquish 
that to him, he would deed me half 
this bloolc here at the same it cost him. 
He took that at what it cost me, and I 
took this at what it cost. 

Q. Was there any evidence of title 
given? 

A. Nothing but our word, which 
we considered good among ourselves. 

Q. Was not this erasure made? 

A. I think more than likely it was 
not made until I sold the property. 

Q. Was it not the fact that the only 
evidence of title existed in the loosely 
made entries in this book? 

A. Yes, sir. It was the usual prac- 
tice, not only with the Commissioners, 
but with outside parties, to let the 
title remain in the State until they 
would sell the property, and then the 
practice was to go up and have the 
names changed on the memorandum 
books. 

Q. Was there any money paid be- 
fore this money was paid by Cropsey? 

A. I have said several times that 
payments were made from time to 
time. 

Q. Was there anybody immediately 
about that carriage at the time this 
block was bid off to the Governor? 

A. I think a portion of the crowd 
was around m hearing. 

Q. Who was the auctioneer? 

A. Mr. Chadwick, I think. He 
don't reside here. 

Senator HASCALL. Did you or did 
you nctt;, after each sale of lots, pub- 
lish lists purporting to show the lots 
sold, to whom sold, and the price 
paid? 

A. We did not; the paper here got 
a partial list sometimes, but it was 
unofficial. 

Q. The sale book shows that the 
lots in block 151 were sold at different 
prices, and the price of each lot 
marked opposite the same. Please 
explain how you came to mark the 
lots sold at different prices, as you say 
the whole block was sold together? 

A. I did not make the entries, 
neither do I know who made them, 
nor why it was done. 



Q. The name of David Butler ap- 
pears to have been written over 
another name partly obliterated on 
that part of the sale book relating to 
the sale of block 151. What knowl- 
edge have you of the transaction? 

A. I have no knowledge of It. 

Q. The name of J. R. Patricia, 
partly obliterated, appears on the 
book in connection with the sale of 
block 151. How came that name on 
the book? 

A. I have no knowledge of that 
only from what Col. Patrick tells me. 
I was told by him that he had made a 
trade with Governor Butler for a por- 
tion of that block ; afterward the trade 
fell through. Patrick was acting as 
clerk in my office then, and he put his 
name down in pencil ; his name was 
erased after the trade fell through. 
That's all I know of the transaction. 

Senator THOMAS. In whose hand- 
writing does the name of Governor 
Butler and yourself as purchasers of 
block 151 appear to be? 

A. My name is in ray own hand- 
writing ; I don't know whose Governor 
Butler's name is in. 

Q. Examine the entry in the sale 
book showing that Governor Butler 
was the purchaser of one-half of block 
151 , and then state whether any name 
has been erased and the name of Gov- 
ernor Butler written over it? 

A . It looks as though it might have 
been ; I don't know whose name was 
there, or why it was done. Governor 
Butler's name was at the top first, 
where my own now appears. After we 
made the trade I changed that and 
put mine there. 

Q. State whether you can make out 
the name over which that of Governor 
Butler has been so written. If you 
can, tell me whose name that Is. and 
how it happened to appear there? 

A. I can not. 

Q. Was the name of Governor But- 
ler as purchaser of block 151 ever 
published in a newspaper ; if so. 
when? , 

A. I don't know, for I don't re- 
member of overlooking over any of 
the published lists. 

Q. You say, the records of the sale 
of Lincoln lots were made up fh>m the 
sale books. Now state what records 
were made up from those sale books, 
by whom they were made, and where? 
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A. Well, the certlilcates and stubs, 
which I suppose form a part of the 
records, is in the Governor's office, 
which we call the sales book ; and the 
deeds are made from the certificate 
stubs, and the tract book from the 
deed record. They were made by 
different persons at different times. 
The certificates were first issued when 
the deeds were called for; and the 
tract book was made up in tiie Govern- 
or's office by the Governor's private 
secretary. The sales books have been 
always regarded among the Commis- 
sioners from tlie commencement as 
mere memorandum books. 

Mr. REDICK. Was there not fre- 
quently mistakes made while selling 
the lots on the field, and they Avere 
afterward corrected? 

A. Yes, sir, very frequently ; men 
would bid off lots and then sell their 
bids, or trade off tlieir lots, and then 
we would change the memorandums. 

Senator THOMAS. If the sale books 
were memorandum book, what were 
the record books which were made at 
or about the time of the sales? 

A. The stubs of the certificates that 
were issued. The certificates were is- 
sued nt the time of the sales of these 
lois If they were called for. 

Mr. ESTABROOK. Where are 
those certificate stubs? 

A. They are in the Governor's of- 
fice now. 

Q. Would those stubs show any- 
thing of the sale of block 151? 

A. They would show a sale cor- 
responding to the sale to Colonel 
Cropsey. 

Q. What was shown ou the stubs? 

A. The amount paid, and when 
paid. 

Senator SHELDON. Was the Au- 
ditor in the carriage with you at the 
time of the sale of block 151, at the 
June sale of lSa9? • 

A. I don't think he was, but I coidd 
not answer positively. 

Mr. ESTABROOK. State again 
who was in the carriage? 

A. The Governor, myself and Col. 
Patrick, I think. 

Q. Is Colonel Patrick about the 
building? 
A. Yes sir, I think so, 



JOHN GILLESPIE RECALLED. 

Mr. ESTABROOK. Mr. GUlesple, 
will you state whether you ever had 
any conversation with Governor But- 
ler in regard to the terms upon which 
he would make a lease of the saline lands 
generally, and what that conversation 
was? 

Mr. MARQUETTE. I thought the 
counsel admitted himself, yesterday, 
he would have to confine this proof to 
some specific allegation. That Is re- 
quired in a civil case. 

Mr. ESTABROOK. I ask him to 
state whether he had any conversa- 
tion In regard to the terms upon which 
he would, or Intended to, make leases 
of the saUne lands to parties applying 
therefor, and say what he said about It. 

Mr. REDICK. We want to bring 
you down to some kind of point. We 
object to It. 

Mr. Gillespie. I would say. If 
there is no objection, he never said 
anything. 

Mr. ESTABROOK. Never had any 
conversation in regard to the terms? 

Mr. REDICK. Now, I object to 
that, because he has answered your 
whole question. You cannot ask an- 
other question. 

Mr. ESTABROOK. I say 1 can. 
Did you ever have any conversation 
in regard to the terms he proposed to 
fix, upon which he would grant leases 
for the saline lands? 

A. I never had any conversation in 
regard to what he would ask for a 
lease of saline lands. 

Q. Have you In regard to what he 
proposed to make himself out of the 
saline lands, and what that conversa- 
tion was? 

Mr. REDICK. I object if he says 
he has, and if not I don't. 

A. I had a conversation about a 
saline matter. 

Mr. ESrABROOK. Did you have 
any conversation with him in regard 
to the statements in his message rela- 
tive to the leasing of saline lands ; and 
If so, what? 
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Mr. REDICK. There is no specifi- 
cation. 

Mr. ESTABROOK. Well, we pro- 
pose to bring it home to a specifica- 
tion. 
^ Mr. REDICK. Put it in shape, and 
we won't object to it. 

Mr. Estabrook submitted the ques- 
tion in writing. 

The PRESIDENT. Gentlemen, the 
following question has been asked by 
counsel for the Managers : ^^ Have 
you had any conversation with the 
Governor in regard to what he ex- 
pected to make out of the lease of 
saline lands then in existence or here- 
after to be made; and if so, what was 
that conversation?" 

Mr. REDICK. To that question I 
object. The objection is that the only 
specification in this charge is found in 
the fourth specification to article I, 
which says : 

'' On the 12th day of July, A. D. 
1869, one Thomas F. Hall, a party 
competent to take and receive a lease 
of the said lands, did apply to the said 
David Butler, Governor, as aforesaid, 
at Lincoln, in said State of Nebraska, 
for a lease of certain saline lands in 
Township ten, noith of Range six, 
East of the sixth Principal Meridian, 
in the county of Lancaster, in the 
State of Nebraska ; and the said David 
Butler, Governor as aforesaid, did, 
then and there, wilfully and corruptly, 
suggest, propose and offer to the said 
Thomas F. Hall, that if ha, the said 
David Butler, should receive the sum 
of five thousand dollars for his own 
use and benefit, he would, as Gov- 
ernor as aforesaid, lease the said 
lands to the said Thomas F. Hall, and 
did then and there wilfully and oor^ 
ruptly indicate to the said Thomas F. 
Hall, " 

Now, this is a broad question, Sena- 
tors, asking him to state what David 
Butler told him, as to what he made 
out of the saline lands. We are 
charged with having attempted to en- 
ter into corrupt contract with Mr. 



Hall, relative to a certain saline tract. 
If he is permitted to ask what the 
Governor would make we are in no 
shape to contradict it. Supposing Mr. 
Gillespie would say that on a certain 
occasion Butler told him he would 
make $25,000 out of these lands; 
if we were put upon our guard and 
notified of this evidence, we would 
look up our witnesses who were pres- 
ent, 60 as to show the statement was 
qualified or whether it was not. And 
now he has commenced, if you per- 
mit this question to be put, he will 
ask another. And you see it opens 
the door to a large number of ques- 
tions incompetent and improper. We 
only ask to be governed by some reas- 
onable rule of law, and wo will be 
prepared to meet it. We don't know 
anything about these conversations, 
nor are we charged with making them. 
Ifthey desire to hold us responsible 
for these conversations, they should 
have set them out here. And, Sena- 
tors, it will be placing us in an unfair 
position, to allow any man to state 
loose conversations which we have no 
chance to rebut. My friend here is 
just as full of questions, I was going 
to say, as a small dog Is of fieas, and 
if you give him a chance he will talk 
and question for the next ten days. 

Mr. ESTABROOK. This question 
of time has ceased to be a scarecrow. 
I think we have pushed this along, so 
that they can no longer scare us by 
this cry. It will be recollected that 
Hall and Crowell both stated, that in 
conversation with Governor Butler he 
required $5,000 before he would make 
them a lease to the saline lands. When 
the enquiry was made whether this 
was to be a bonus, or go into the 
State Treasury, the gentleman jumps 
to his feet and objects. Now I shall 
show what the Governor's policy was 
regarding this lease; I shall show 
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what his actioQ was regarding this 
particular transaction. 

Mr. MARQUETTE. The objection 
to this is simply in the allegation. Now 
I presume that the Managers nere 
can either stand or fall upon what 
they have alleged. The very fact that 
a person bringing a suit at law, must 
make a specific charge, goes to show 
that the evidence is confined to the 
issue. There might be twenty or thir- 
ty transactions with regard to the sa- 
line lands. They made these specific 
charges, and we come here to answer 
Uiem, and say we are now ready to 
meet them. When they find out we 
are ready to meet them, they go out- 
side. I say a man cannot bring a suit 
without bringing specific charges. 
Yesterday the gentleman admitted 
that general questions, precisely like 
this, was not admissable. Now he 
claims the right, in the face of that 
admission yesterday, to admit this 
general testimony. The first rnle of 
evidence is, that the testimony must 
be confined to the issue, which is the 
specific charges made by the Mana- 
gers, and denied by the defense. 

The PRESIDENT. The quesUon is 
upon the exception. All in favor of 
the exception being sustained, will, 
as their names are called, answer 
''aye." Those of a contrary opinion 
will answer "nay." The vote was 
taken with the following result : 

Aye— Mr. President. 

^ ays — Messrs. Brown, Cropsey, 
Gerrard. Hawke, Hascall, Hilton, 
Metz, Kennedy, Sheldon, Thomas, 
Tncker, Tennant. 

The PRESIDENT. One gentleman 
having voted in the affirmative, and 
twelve in the negative, the exception 
is over-ruled. 

Mr. ESTABROOK. During the 
conversation did the Governor say 
anything about what he expected to 



make out of the appropriation of the 
lands asked for by the message? 

A. The Governor asked me not to 
oppose the appropriation asked for in 
his message. He stated that he want- 
ed that appropriation made to Evans 
& Cahn for he expected to make some 
money out of it. He stated that he 
was hard up, and behind some ^30,- 
000, but if that was made, he would 
be able to make some money out of it. 

Q. When was it that he said this? 

A. Immediately after the adjourn- 
ment of the Legislature. 

Q. State whether you was present 
at the sales of lots at Lincoln usually ? 

A. I was. 

Q. State how the duties of the 
Board of Commissioners were divid- 
ed? 

A. The Secretary by common con- 
sent was made Treasurer of the 
Board. His duties were to collect 
monies, receive and deposit them with 
the State Treasurer. I was to keep 
the accounts with the contractors on 
the State buildings, and the Governor 
made the deeds. 

Q. State whether you was present 
at the sale of lots and blocks in Lin- 
coln, in June, 1869? 

A. I was present. 

Q. How were those sales generally 
conducted? 

A. The Commissioners generally 
traveled in a carriage, sometimes 
some other carriages along, and we 
had a band of music along sometimes. 

Q. Was you present at the sale of 
block 153? 

A. Yes, sir; I was the purchaser 
of the south half of it. 

Q. Was you in the carriage at that 
time? 

A. No, sir; I was on foot along 
with the crowd. 

Q. Who were the occupants of the 
can-iage? 

A. The carriage generally con- 
tained the Commissioners, the auc- 
tioneer and the clerk. I cannot re- 
member who was in it at that time. 

Q. State whether you was near the 
carriage at that sale ; and if so, what 
was done? 

A. I was along with the crowd and 
tried to keep near the carriage as 
they passed from one block to the 
other. The custom was to sell the 
lots as they occurred in the blocks, 
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and then move to another block, sell- 
ing the lots separately. The auc- 
tioneer generally stood opposite tlie 
lot he was selling, so that the crowd 
would know what they were bidding 
on, and when they passed from one 
block to another, they generally 
waited until the crowd came up. 

Q. State what was done in icgard 
to block 151 at that sale? 

A. I have no knowledge of that 
block being sold. 

Q. What were your means of 
knowledge? 

A. 1 was present during the whole 
of the sale, and if the block was sold 
I should have known it. 

Q. Was there any halt made by the 
carriage opposite that when ll was 
offered for sale? 

A. I don't think there was any halt 
made there. I did not hear that block 
offered for sale. 

CBOSS*£XAHINATION. 

By Mr. Redick : 

Question. At those sales was it 
not true that bids were received and 
lots sold before the crowd got up to 
the carriage? 

Answer. No, sir, I think not. 

Q. Will you swear that it never oc- 
curred? 

A. There uAght be some such in- 
stance ; the custom was to wait for 
the crowd. 

Q. How far were you away from 
the carriage when this block was sold 
to Governor Butler? 

A. Well, 1 could not have been far 
away. As a Commissioner I was 
always on the ground during the 
sales. 

Q. Well, was it not true th it you 
was along with the crowd? 

A. Yes, sir, I think so. 

Q. Are you willing to swear that 
lot was not struck off to David Butler 
by the auctioneer? 

A. I testify I have no knowledge. 

Q. Mr. Auditor, when the Governor 
spoke to you about the passage of the 
law granting the appropriation of cer- 
tain saline lands, and stated to you he 
did not want it opposed, because he 
wanted to make something: out of it, 
and that he was ^0,000 behind, or 
words to that effect, did not he tell 
you he had— in order to induce Cahn 
& Evans to develop that saline spring 



or well— become personally responsi- 
sible to the amount of one-fourth of 
the expenses ; and If so, what did he 
say? 

A. I think there was no such con- 
versation passed. 

Q. Did any such conversation pass 
at any other time between you and the 
Governor? 

A. I have no recollection of any. 

Q. Did not David Butler own a 
great deal of property in and about 
where these saline lands were? 

A. I do not know of any property 
he owns. I am not aware of any near 
these lands. 

Q. Would not the developing of 
those wells have a tendency, if they 
proved a success, to make him, as 
well as yourself, money, on the rise ol 
property in and about Lincoln? 

A. I would consider it a benefit to 
the town and community, if that inter- 
est was developed. 

Mr. ESTABROOK. Will you state 
all that occurred at that conversation? 

A. With Governor Butter? 

Q. Yes. 

A. The Governor stated to me, iu 
connection with that, that if I would 
not oppose the appropriation of land, 
I was to huve an interest myself. 

Q. If the block had been sold at 
public auction, as lots were usually 
sold on the day of sale, would you not 
have known of this block 151? 

A. If the block was sold, as blocks 
usually were, it would take some 
time, and I would certainly have 
known the fact. It was not custo- 
mary to put a whole block up at once. 

Q. Was there such an occurrence 
during the sale? 

A. I think not a whole block. 

Q. Did not the law prohibit it? 

A. No, 1 don't think it did. 

Q. Did you notice any pause of the 
carriage? 

Mr. REDICK. I object to that. 
You can't re-examine your witness. 

Mr. ESTABROOK. I am repeat- 
ing. I ask if you saw any pause up- 
on that block, of the carriage? 

Mr. REDICK. If you don't ask 
any more you may ask that. 
A. I don't remember any pause. 
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Mr. ESTABROOK, Did you see the 
auctioneer rise and make proclama- 
tion in tlie carriage? 
A. I don't remember. 
Senator KENNEDY. Was the Gov- 
ernor personally connected with Cahn 
A Evans, in the manufacture of salt 
in any way? 

A. I have no Icnowledgo of my 
own. 

Q. Did yon learn from your con- 
versation with the Governor, that he 
was to ;rel an interest in the lands 
asked for in his message to the Legis- 
lature, or any other valuable consid- 
eration? 

A. I will repeat the conversation. 
My understanding was— 

Mr. REDICK. Does the Senator 
want the ^'understanding" part of it? 
Senator KENNEDY. The Senate 
has ruled that what a witness had 
learned in conversation was admissn- 
ble. 

The President again read Senator 
Kennedy's question. 

A. My understanding • was that 
he was to have an interest in the lands. 
That is what I inferred ftrom his con- 
versation. 

Senator THOMAS. Examine the 
sale book where it shows a sale of 
one-half of block 151, in Lincoln, to 
Governor Butler, and state whether 
the name of Governor Butler has 
been written over any other name; 
and if so, whose name it Is so written 
j over. Then tell us all you know 
about that matter? 

A. By looking closely at the book 
I notice opposite lot 7, block 151, 
Governor Butler's name written and 
rubbed out. I can see, distinctly, the 
name of John Gillespie. It seems 
t Butler's name is written over, and 
I was evidently designed, because ot 
I the ditto marks below, in which my 



I name would appear to 7, 8, and 0, 
I three lots. The first information I 
had of the selling of these lots was 



caused by a question asked me by 
Colonel Cropsey. He met me on the 
street and asked me if I owned lots 7, 
8, and 9, in block 151. He told me he 
WM so informed by Secretary Ken- 
Dtrd. I asked him to go up to my 
office and I would look at a memo- 
randum I had. As we walked along 



he remarked, during the conversa- 
tion, that he wanted to buy the entire 
block. After walking a little ways, 1 
remembered I had a list of the lots 
purchased by me, in my pocket. Up- 
on examination I found I had not pur- 
chased these lots, and he walked down 
town. Upon entering the Secretary's 
office I found this book and examined 
it. I found that lots 7, 8, and 9 were 
entered in my name, in pencil. I then 
examined the deed buok, and found 
that the north half of the block was 
deeded to Thomas P. Kennard. I see 
that my name was erased and that of 
Governor Butler written over it. 

Q. Examine the sale book asrain 
and tell me, if you can, in whose 
handwriting the names of Governor 
Butler and Thomas P. Kennard, as 
purchasers of block 151, are written? 

A. The lots over which the name 
of T. P. Kennard was written I recog- 
nized as being in his writing. Don't 
think the Governor's name was writ- 
ten in his own handwriting. It looks 
more like the writing of his Private 
Secretary, Mr. Kellogg. 

Senator TUCKER. Was the ap- 
propriation of the saline lands, which 
you say the Governor expected to 
make money out of, ever made? 

A. I have no knowledge of any 
such bill passing. 

Q. Did you not some times sell a 
lot before all of the crowd got up to 
the carriage? 

A. In answer lo that question, I 
will say that the Commissioners always 
waited until they thought all the buy- 
ers were present. Of course there 
was always some stragglers hanging 
on. If we had any idea that buyers 
were not present we would wait to 
give them an opportunity to com<3 up. 

Q. Have there never been any lot 
or lots sold without stopping the car- 
riage? 

A. The bidding was lively some- 
times. By driving slowly a lot would 
be bid off as we passed. 

Q. Did the Commissioners never 
put up a lot with the privilege of the 
purchaser taking the whole or to one- 
half of the block? 

A. I remember in a few instances 
where parties desired it, they would 
bid on a lot with the privilege of taking 
more; but that wa? not thegeneial 
rule. That is when a lot was sold, 
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the buyer could take the lots adjoining 
it if they desired; but this was not the 
general rule. 

Mr. ESTABROOK. What would 
have been the value of that block, as 
blocks were sold, if put up and sold in 
the usual way ? 

A. Well, i could hardly give a cor- . 
rect answer to that question. It is a 
valuable block and a year aAerward it 
was sold for a good deal of monej^ 

Q. Well, at that time how much 
would it have brought? 

A. About $300 a lot, judging by the 
lots bought on the opposite side of the 
square; perhaps $300 is a little high. 

Q. How many lots were there in 
that block? 

A. Twelve. 

Senator THOMAS. Do you know 
when Governor Butler paid the State 
for the half of block 151? 

A. 1 will answer I do not. 

A. W. KELLOGG RECALLED. 

By Mr. Estabrook. 

Question. Did you hear the testi- 
mony of Mr. Gillespie, relating to the 
handwriting on that book? 

Answer. Yes, sir. 

Q. State in whose handwriting 
Governor Butler's name appears? 

A. Governor Butler's name is in 
my writing. 

Q. State the circumstances under 
which that entry was made? 

A. I made up my tract book from 
the ceriiilcates and deed records. I 
noticed at that tira« that the lots were 
"dittoed" under the name of Mr. Ken- 
nard, and I think he told me at the 
time that the south half of that block 
was sold to Governor Butler, and sold 
by him to Col. Cropsey, and I wrote 
Governor Butler's name opposite the 
lots. 

Q. Are there not some other era- 
sures there? 

A. 1 see some, but think they were 
made before tliat time. I very fre- 
quently had to make erasures. 

Senator THOMAS. Was the name 
of John Gillespie there at the time 
you wrote the name of Governor But- 
ler? 

A. I think not ; it might have been 
there before that and erased. 

Mr. ESTABROOK. I^ow I think 
we are all through, unless some testi- 
mony comes in on the cars. 



Senator TUCKER. Mr. President, 
I would like to ask the Auditor one 
more question. (Witness resumes his 
seat.) 

The PRESIDENT. Mr. Auditor, 
Senator Tucker asks you the following 
questions : 

Q. How much more do you think 
was realized from the sale of lots in 
Lincoln by the bidding of the Commis- 
sioners, than would have been had 
they not so bid? 

A. Well, sir, my Impression is that 
the Commissioners, bidding as they 
did helped to facilitate the sale and add 
to the amount, and had an effect upon 
the purchasers to stimulate confidence 
in them. I am not able to iix tlie 
amount but it was advantageous to 
the State. 

Q. Did it add to the amount, say 
^0,000 or 360.000? 

A. Well, it is possible. 

Mr. REDICK. Mr. President, the 
Managers through theic counsel have 
said that they expect a witness on the 
train. The respondent desires that 
the Managers put in their whole case 
before we introduce our witnesses. 

Mr. ESTABROOK. If any witness- 
es come they will be such as will sus- 
tain the charges. We are now through 
imless they do come. 

Mr. MARQUETI^. I want you to 
put in your whole case before we com- 
mence. 

Senator GERRARD. I move that 
the Senate, sitting as a Court of Im- 
peachment, do now adjourn until 2 r. 

M. 

The motion was carried and the 
Court acyuurned until 2 P. M. 

AFTERNOON SESSION. 

The Senate, sitting as a Court of 
Impeachment, met at 2 V. m. Roll 
called, and the Senators all present. 

The PRESIDENT. If the Mana- 
gers have anything further to offer 
they will proceed. ^ 

uigitizea Dy vJiOOQ IC 



IMPEACHMENT TBIAL, 



m 



i£r. ESTABROOK. The witnesses 
we expected have not arrived. We 
have no lurther testimony to present 
now, but will rest the case. If occa- 
sion may arise in the future, we will 
submit the matter when it does arise. 
Mr. BRIGGS. Mr. President: I 
shall not occupy any considerable 
len^h of time in arguing this case, 
for we are not unmindful that you 
Senators, as well as Representatives, 
are here, not in obedience to any posi- 
tive requirements of the law, but rath- 
er in obedience to the promptings of a 
high sense of the duty which you owe 
to the people of the State. The con- 
stitudonal limit of the term expired 
some time ago, and you have been 
here for many long and weary days 
engaged in this investigation, away 
from your accustomed avocations and 
your homes, without any pecuniary 
compensation. This you give as a 
free gift to the State. The respond- 
ent, conscious of these considerations, 
i* not disposed to occupy your time 
needlessly. When the respondent was 
called to appear before this tribunal 
at once, he asked not for time, but 
showed himself ready and willing to 
proceed to trial, conscious of no Avrong 
j intent upon his part. This is a re- 
\ marliable contrast to all the ijapeach- 
ment trials which have occurred in 
oar history. If this respondent had 
not been entirely free of the crimes 
charged against him, he would have 
I asked for time ; time, which to the ac- 
cused is worth everything ; time, that 
the excitement may pass away ; time, 
that reason may resume its sway. But 
here, the Managers ask for time ; they 
liave asked for it on one or two occa- 
sions, and yet they nave not main- 
t^ed one of the articles of fmpeach- 
nwnt against the accused. Were it 
our duty to secure an acquittal simply, 
we should offer no evidence, but rest 



our case with you. But we are ad- 
monished that there is a higher tribu- 
nal than this Court sitting here, and 
outside of this, which weighs the ac- 
tions of men. We desire this to be a 
full and sure Investigation, and we 
hope we shall be able to present testi- 
mony enough to place this matter be- 
yond question. I shall not occupy 
your time by going Into questions of 
the law involved in this case; that 
was done to a considerable extent In 
the arguments at the opening of this 
case. Nor shall I Indulge In needless 
flights of eloquence, such as liave 
characterized the counsel for the pros- 
ecution. We shall endeavor to be 
brief. You don't want to hear learned 
allusions to Burke, or any other of the 
great authors of the last century, or 
the present. You want to hear tlie 
particular facts bearing on this case. 
I will take up the articles in their or- 
der, [and state briefly to you the 
points we propose to make. The first 
article exhibited against the respon- 
dent, relates to the 5 per cent, tund 
granted to the State by the United 
States, in which they set up the joint 
resolution of the Legislature as fol- 
lows: 

Besolved, That the Governor of the 
State is hereby authorised and directed 
to bring the matter to the attention of 
our Representative and Senators In 
Congress, and request them to unite 
with him in endeavors to secure the 
same to be paid over to the Treasurer 
of State at as early a day as possible. 
And the Governor is hereby author- 
ized to employ any other and further 
assistance that may be necessary to 
secure that result. 

We think we shall be able to show 
that the respondent complied literally 
with that resolution, by getting this 
money, and placing It In the State 
Treasury, If it has not already been 
done to the satisfaction of this honor- 
able body by the testimony before 
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you ; that he got It in the form of a 
warrant from the United States, paya- 
ble to the order of the respondent, as 
Governor of the State, and that the 
warrant was brought to Nebraska by 
one E. B. Taylor, and deposited in the 
First National Bank at Omaha, to the 
credit of the respondent as Governor, 
and further, that the Deputy State 
Treasurer— Nelson C. Brock,— was 
authorized in his official capacity, by 
a power of attorney, i8««ued under the 
great seal of the State and signed by 
David Butler, Governor of the State of 
Nebraska, to endorse the warrant and 
receive the money on it; that Mr. 
Brock went to Omaha, drew that mon- 
ey as directed and brought it to Lin- 
coln ; and placed it in the banking house 
of Sweet & Brock, the place where 
all the public monies were kept at that 
time. We shall show that the money 
Avas not placed there to the credit of 
David Butler, but to the credit of that 
celebrated person John Rix, or to Nel- 
son G. Brock, and beyond the reach 
and control of the respondent in this 
case ; then, if we do that, we shall con- 
tend that the respondent strictly com- 
plied with the Joint Resolution of this 
Assembly. We shall proceed further 
and show that Mr. Sweet, as State 
Treasurer and custodian of this money, 
a month or t\i-o afterwards, suggested 
to the Governor that this money was 
laying idle, not drawing interest, 
and it would be better to place it where 
it would draw interest. That In pur- 
suance to that suggestion Governor 
Butler borrowed it, telling Mr. Sweet 
at the same time to draw a mortgage 
for security ; but that he, Sweet, neg- 
lected to do so. But we shall show 
that Anally mortgages were executed, 
and bonds issued on this real estate as 
security; and that this security is 
abundant to secure the loan, and is 
constantly increasing in Vfilue, wjth 



no buildings on it to be burnt off; and 
that it is clear f^om any incumbrance. 
If we shall show all that,— and we are 
certain we shall— who has lost any- 
thing in that investment? It is placed 
so there can be no possibility of the 
State losing that money. We are not 
here to claim that the respondent was 
not neglectful in not making out 
those securities at the time the mon^ 
was borrowed, but we can show neg- 
lect on the part of the State Treasu- 
rer in not procuring these securities as 
he should have done. Now, if I have 
made myself clear upon this point— as 
to what we are able to and will prove 
—it is all I desire now, for it is not 
time to argue the merits of the case. 
Now we come to the Second 
Article. There is no evidence 
here to prove the first, sec- 
ond, third and seventh specifications. 
They arc out of the way. In 
relation to the fourth, some proof has 
been offered here to that spe<^iftcatioD. 
All I have to say in regard to that is 
that our answer explains fully that 
transaction, and, if necessary (al- 
though we don't think it is), if we 
do produce proof, k will be such as 
will show that Governor Butler, In 
that transaction, never, for one mo- 
ment, was to receive an atom of con- 
sideration himself, personally, from 
Hall for that lease ; and that he never 
did receive a cent. Then, again, are 
the two specifications, 4 and 5, article 
2d, relative to Nelson C. Brock being 
an applicant for the position of Treas- 
urer to the Board of Kegents. Why 
Brock— all the testimony there was in 
support of this specification was the 
evidence of that man. It is simply 
an impression be says he had when he 
left. That there was a bargain be- 
tween them that he should have the 
office and pay the same amount for it. 
So I will not take up your time by 
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specificatJoDS coDtaining such insinua- 
tions of evidence as in this. Then, 
these other specifications being ieft 
out, no proof being offered, we come 
to the 3d artlcie, in relation to Mr. 
Chase. Well, that is in a nutshell. 
There is not much of it. It don't ap- 
pear the State has lost a cent in that 
transaction, and we expect to produce 
e?idence to show that the allegation, 
in the answer we have filed, is true. 
Now we come to the 4th and 5th ar- 
ticles, where we admit, perhaps, as 
the prosecution have intimated fre- 
quently, a violation of law in relation 
to the erection of the Lunatic Asylum 
and (he University Building— an ex- 
cess over the appropriations respec- 
tively made for each by the Legisla- 
ture. That we admit. This act is 
familiar, I suppose, to you all— the 
act in relation to tlie sale of unsold 
lots: 

AN ACT 

To provide for the sale of the unsold 
lots aiid blocks on the town site of 
Lincoln, and for the location and 
erection of a State University and 
Agricultural College and State 
Lunatic Asylum. 

Sec. 1. Be it enacted by the Legis- 
lature of the State of Nebraska, Imt 
&e Governor, Secretary of State, and 
Auditor of State, be, and they are 
hereby, appointed commissioners for 
the puipose of selling the unsold lots 
and blocks on the town site of Lincoln, 
and that said commiatfioners are here* 
by fhrtber authorized and directed to 
locate on or near the town site afore- 
said, a site for a State Lunatic Asy- 
Inm. That before the sale of lots coi^- 
temi^ated in this section, the said 
commissioners shall cause to be sur- 
veyed, staked off, and platted, in ac- 
cordance with the original plat of 
Lincoln, the S. W. i Sec. 23, T. 10, R. 
6 east; aald land being owned by the 
State at ''aaliiie lands;'* and said 
commissioners fhrther cause to be es- 
tablished a suitable grade line for all 
{be ntneu and alleys in Lincoln, 
wfaleh said work shall be done before 
any work in grading upon the public 



reservation shall be commenced, and 
the expenses for such surveying not 
exceeding the per diem allowed in the 
act creating the town of Lincoln, ap- 
proved June 14th, 1867, shall be paid 
from the proceeds of the sale of lots. 

Sec. 2. That from the moneys aris- 
ing from the sale of said lots the sum 
of $16,000 is hereby appropriated for 
the purpose of constructing the dome 
of the Capitol building, enclosing, 
grading and ornamenting the Capitol 
grounds and completing the painting 
m and about the said building, and the 
further sum, fh)m the proceeds of the 
sale of said lots of $50,000, to be ex- 
pended, under the direction of said 
commissioners in the building, upon 
such plan as they may adopt. O^ a 
State Lunatio Asylum, on the site by 
them selected as aforesaid, and that 
the residue of the moneys arising from 
said sale of lots as aforesaid not ex- 
ceeding the sum of $100,000 be and 
the same is hereby appropriated to be 
expended under the direction of said 
Commissioners in the construction 
and erection of a suitable building for 
a State University and Agricultural 
College, upon the grounds in or near 
the town site of Lincoln heretofore se- 
lected, or to be selected by said Com- 
missioners, and laid off for that pur- 
pose. 

Provided^ That if a sufficient amount 
is not realized from the sale of the 
lots aforesaid from which to appropri- 
ate as aforesaid $100,000 to build the 
State University and Agricultural Col- 
lege, the said Commissioners may 
sell, in the same manner, to the highest 
and best bidder, a sufficient amount of 
Saline Lands, not exceeding forty 
sections, at a price not less than five 
dollars per acre, to make up the defi- 
ciency. 

Provided^ Further that said lands 
shall not be selected for such purpos- 
es ft-om any section or part of section 
on which any salt spnng may be loca- 
ted, or a section adjoining the section 
on which said salt spring may be loca- 
ted. 

This act provides for the erectlOQ of 
these pnblic buildings, and it provides 
the source from which the revenue 
shall be derived for that purpose. The 
means to erect these buildings does 
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not come out of the people by taxa- 
tion. It is provided that the unsold 
lots and blocks of this town shall be 
sold, and if not sufficient, the salt 
sprinor lands shall be devoted to this 
purpose — the erection of these two 
buildinj^s. This is the provision. 
This monej'' is not to be raised out of 
the people by taxation ; and suppose 
it was for a moment, and suppose 
these men. as in this case, did exceed 
the appropriation for those buildings, 
is the State injured in consequence? 
Does it bind the State in this contract? 
For instauQe, for the Lunatic Asylum, 
where the appropriation is $50,000 and 
the contract $100,000, does it bind the 
State ft'om the fact that they made 
that contract? I suppose not. It 
binds only to the extent of the appro- 
priation, unless the State ratifies it by 
an act of the Leg^lslature. Who does 
it bind, then? It binds the parties, 
personally, in excess of the $50,- 
000 appropriation. It falls upon 
them and not the State. I do not be- 
lieve there is any question about that 
proposition of law. Look at this mat- 
ter a moment. Here were these men, 
the respondent, tlie Secretary of State, 
and the Auditor. They came upon 
this town site a little over three years 
ago, hardly a house within three miles 
from this spot. They came in search 
of a Capital for the State ; and what 
capital had they when they came out 
here? Nothing but the simple act of 
the Legislature ; not a dollar appro- 
priated to them ; not a dollar to come 
out of the people's money to aid them 
in this enterprise. They came here, 
staked ofif the town-site, platted out 
and recorded it, and they had a lot sale 
here — right out here, upon this broad 
prairie. What did they do? By en- 
ergy almost unprecedented, tliey went 
to work, and at the first sale, realized 
money enough to erect the edifice in 
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which we are now assembled; and 
they kept on realizing more until this 
building was paid for out of lots in 
this town-site here. Simple raw prai- 
rie has produced these fine edifices. 
Of course these men were Interested 
In promoting the prosperity of the 
town, not only for their own reputa- 
tion, but to enhance the property they 
owned themselves. Now they go on. 
I believe, and build this bullalng, ex- 
cept the domes ; then they are to erect 
two other buildings, the Lunatic Asy- 
lum and University. Tlie I>eglslaturc 
thought the lots would not be more 
than 8ufl3clent to build these buildings 
within the limit of the appropriation ; 
but these men were willing to take 
their chances. ''The amount,'' say 
they '*will not erect such a Lunatic 
Asylum as will be creditable to the 
State, nor a University of sufficient 
capacity and size. It is true that our 
contracts don't bind the State beyond 
the limit of $50,000 on the Lunatic 
Asylum, and $100,000 for a State Uni- 
versity, but we are in this thing; we 
are determined it shall be a success, 
and we will run an individual risk for 
the purpose of carrying on the work, 
and build, and bring to a suooessful 
termination, the work we have com- 
menced here.*' And it was, no doubt, 
in view of these considerations that 
tlie Legislature thought fit to endorse 
the acts of the respondent and the 
other Commissioners in the matter. 
Where, in tlie history of our oountrj', 
can you find the equal to these trans- 
actions, where all these public build- 
ings have been erected without costing 
the State a cent? Why, iuatead of 
bringing charges of wrong-doing 
against the Governor, he should have 
received an ovation at your hands. 
This Commissioner transaction is a 
separate matter entirely, s^Mirate and ' 
distinct from anything contemplated 
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by the Constitution, and the fourth 
and fifth articles of impeachment 
should not have been drawn. Now 
comes the Sixth Article, of which 
there is no direct proof to show that 
when the Governor made that state- 
ment, he did not state simply that the 
money had been paid into the State 
Treasury. Now we arrive at the 
Seventh Article, the *'Tichenor Joan." 
We expect to show, in that transac- 
tion, that two at least, of the persons 
desi^ated in the school law, consent- 
ed to that loan ; that the security was 
sufficient; that the State lost nothing? 
by that transaction. We come now 
to the Eighth Article, in re- 
laUon to the Thomas Griffey $600 
transaction. I believe there was no 
prootto sustain that Article. The 
Ninth Article relates to the grant of 
lands to the Souix City & Pacific Rail- 
road. We shall show that that road 
had been consolidated with the ''Ne- 
braska Air Line" road, and the Legis- 
lature had given them that grant, 
whether wisely or nn wisely, it is not 
for us to question . The law provides that 
when satisfactory evidence is brought 
before the Commissioners that the 
road is built, they are to have theh: 
lands. But it is claimed by the other 
side that the patents were made out 
to the S. C. &. P. R. R. Here we wish 
to show that the two roads were con- 
solidated, and the second succeeds 
to aU the rights of the first. If the 
Grovemor had not given the patents, 
the State would have been compelled 
to by process of law. We have now 
reached the Tenth Article. Well, 
there has been no proof offered on that. 
Finally we arrive at the Eleventh Ar- 
ticle. It has been shown that it was 
the habit of the respondent and the 
other Commissioners to bid lots off 
loosely, and the reasons have been as- 
signed. It was necessary, in order to 



build up a town in this wild prairie, 
that some men should have nerve and 
also confidence in the future 
of the new town, and the 
Governor bought lots extensively, 
as did the Secretary of State 
and Auditor, and these lots have all 
been paid for. We shall show that 
was the case with block 151. It was 
bought for 92,000, and that was a lair 
average price for property there. It 
seems to me that the State has done 
well, in this matter, which covers 
three years of time and two millions 
of dollars in money, and that it has 
gone into this splendid edllice, with- 
out costing the people of this State a 
dollar. I believe that you. Senators, 
will take cognizance of this matter. 
I do not believe that you will take 
narrow views, but that you will fol- 
low the old Persian rule: ''That a 
man must not be condemned for one 
single mistake.'' And if he has made 
mistakes in this grand duty which 
you have given him to perform, yon 
will consider them as mistakes, and 
charge them up to the infirmities of 
human nature. 

Mr. REDICK. Now, Mr. Presi- 
dent, we would like to have the Clerk 
call the names of the witnesses for the 
respondent, to ascertain if they arc 
here. 

The PRESIDENT. The Secretary 
will call the names of the witnesses. 

[Names of witnesses called, and the 
witnesses answered to their names.] 

Mr. REDICK. I would offer, first, 
in evidence, these mortgages given to 
the State by David Butler in security 
for the money— the $16,000— which, it 
is claimed, he has not paid Into the 
Treasury. 

Mr. ESTABROOK. For what pur- 
pose do you offer them? 

Mr. REDICK. To prove the se- 
curity. 
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Mr. ESTABROOK. We object to 
them belD^ admitted. 

Mr. REDIOK. Mr. Pi*esident and 
Senators, we simply offer our docu- 
mentary proof first to save time, and 
then we will offer our evidence. 

Mr. ESTABROOK. I do not un- 
derstand, Mr. President, or gentle- 
men, under what rule of law this evi- 
dence is offered. I believe I under- 
stand, from the counsel, that it is offer- 
ed under the First Article, or some of 
the specifications of it ; but how that 
can form a defense I cannot under- 
stand. I have not examined them, 
bat I do not know how they can in 
any degree fhmish any defense for 
the offences proven under the First 
Article and Specifications. Why, gen- 
tlemen, it seems to me to be adding 
insult to injury. When the Governor, 
authorized to secure certain monies 
due the State, and then simply deposit 
it in the State Treasury, instead of do- 
ing 80 he appropriates that money to 
his own use, as has been clearly 
proven before you; and, now, in 
some waj* to excuse or disprove the 
unlawful use of this money, we have 
here a bushel of mortgages Avhich the 
Governor has seen fit to give for the 
appropriation of that money. It is a 
bold attempt to bolster up a barefaced 
outrage, by showing that another 
barefaced outrage has been perpe- 
trated. What have you to do with 
mortgages? Is not it trifling with the 
solemnity of the questions which 
you are abuut to consider? 
Gentlemen,! say , if you are men of sense, 
you will regard this as a positive out- 
rage upon your sense and decency, in 
this transaction. This act has not 
semblance of legality. It shows there 
is something foul upon the face of the 
transaction put in these mortgages. 
Did he deposit it in the Stivte Treas- 
vay as he ought to do, it is there to- I 



day^ But when he comes up and puts 
this in your face, it is a cognovit in 
itself that he has done an act with- 
out authority or any Idnd of legality, 
as much as though one of you, sirs, or 
me, should have the power, finding 
the door open, take that fhnd and ap- 
propriate it to our own use. What 
excuse is there, in this bundle of non- 
sense, for a transaction of that kind? 
I deem it my duty to enter my solemn 
protest that you shall not be trifled 
with here, or the interests of the State, 
by nonsense of this character. I stand 
here to protest against the outrage, in 
the name of the Managers and the 
people of the -State. It is adding in- 
sult to injury to come here and bolster 
an action of that kind, by asking you 
to discuss such a defense as this. Such 
trifling I object. 

The PRESIDENT. ITie question 
has been reduced to writing. The re- 
spondent offers in evidence the mort- 
gages given to secure the 916,000 
which they claim he has not paid into 
the Treasurer's ofilce. 

Mr.REDICK. So, now. Senators, 
let us look at what the issue is. We 
expected to be met by this objection 
from the counsel on the other side, 
and in that way, they can make 
their case, if they have one. We 
would almost have been willing to 
submit this case without proof, but, as 
we have it, we propose to offer 
it. What are we called upon 
to prove? They set out 

in their articles and specifications, 
that we collected this money in Wash- 
ington, sent it to Kountze's bank; 
then sent Brock for it, and that we 
never put it in the Treasury. Did 
he deposit it in the State Trea- 
sury? If so, then we have a right to 
borrow it out, and prove the security 
given. And the issue for you to prove 
is, whether it went into the Treasury 
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or not If it did, we have a right to 
borrow it out. We did not use the 
money. It was not put to our own 
use, but we put it into the State Trea- 
sury, and borrowed it out. **It is true 
that while said money was so deposit- 
ed, this respondent, as Governor, 
executed in due form of law, counter- 
si^ed by the Secretary of State, and 
attested by the great seal of the State 
of Nebraska, a power of attorney to 
one Nelson C. Broclc, who was at that 
time Deputy State Treasurer of Ne- 
braska, authorizing him to endorse 
the name of this respondent on said 
warrant so deposited at the First Na- 
tional Bank at Omaha, and receive 
the proceeds thereof, being the full 
amount of said warrant, $16,881.26.*' 
Now, then, what do they reply to 
that? They say that is not true. We 
say, in our answer, that we gave these 
mortgages to secure this money. They 
say, "It is not true; they didn^t." 
What made yon respond U> our an- 
swer, and say it was no defense, no 
reply ; and you lead us into the court 
to believe that that is the issue, wheth- 
er these mortgages are secure or not ; 
and then, when we are here, you howl 
like a peacock on a barn. Now, let 
OS see. Ought it not to be introduced 
for another purpose? Do you want 
to cut off the right of David Butler 
to clear himself of all corrupt 
intent about this transaction ? Do you 
want to say the State has got no mon- 
ey, when he and his wife have paid 
tbis money? It don't cost you any- 
thing to have all these facts there ; 
, and if Gov. Butler is to have any ben- 
efit out of this, let him have it. llie 
law says you can loan the school fund. 

Mr. ESTABROOK. It don't say 
you can loan this Amd. 

Mr. R£DICK. Yes it does. If it 
was there, we say the law authorized 
us to borrow. The questio n is simply, 
f9 



''did it go into the State fund ; did it 
go into the State Treasury." The 
money did go into the State Treasury, 
and it was borrowed out by my client, 
who has covered up his land with 
mortgages, so that he cannot do any- 
thing with it. He has given Iwenty-five 
or twenty-«ix hundred'acres of land to 
secure this loan. I simply call your at- 
tention to this, Senators, thinking you 
might, thoughtlessly, consider thi9 
fact of less importance than it really 
is. If the money did not go into the 
State Treasury, that is a different mat- 
ter; but if it did, then it is right to 
borrow It out. We will offer mort- 
gages and bonds in evidence to show 
you that the money borrowed is se- 
cured upon 2,500 or 2,600 acres of 
land. All we ask is, that you give 
Governor Butler a fair chance to 
make his case, and then if 
you find him guilty, convict him. 
Mr. ESTABROOK. I don't under- 
stand why it is, that lawyers, when 
they argue grave questions of law, 
should always indulge in low person- 
alities, in order to secure a laugh in 
the galleries. I have seen it stated in 
the Plattsmouth papers that when 
Redick stood up to speak everybody 
got ready to laugh. Now, I really 
don't see what this case has to do with 
my getting into Congress. It was a 
hard matter for me to tret in, but' not 
at all a difficult matter for me to get 
out, but it seems to me that my friend 
Redick finds it even more difficult to 
get into Congress than I did. (Laugh- 
ter.) But I think this has but little to 
do with the subject. The questions 
before you are graver— they are im- 
portant legal considerations. Now, 
with regard to that school money, I 
read from page 139 of the laws of 
1869. ^^All monies received as ad- 
vance or full payment by the purchas- 
ers of school land,shall be paid by the 
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officers receiviDg said moneys, to the 
Treasurer of the State, specifying 
whether said money is for common 
school, or university lands, and dupli- 
cate receipts shall he given ior said 
money, one of which shall he filed hy 
the Land Commissioners, and the 
other shall be retained by the person 
paying over the money." So it seems 
by this, that money received for uni- 
versity lands goes in one direction, 
and that received for school lands 
goes in another direction. '^Such 
money shall he held as the principal 
of the' general school fund, 
or as tlie principal of the 
university." What money? Why 
the money arising from the sale 
of the school lands. It is claimed, un- 
der that, that they have a power to 
invest that money, but I claim, that 
when that money is brought from 
Washington and put into the Treasury 
no man has a right to lay his un- 
hallowed hands on it, until you, gen- 
tlemen, as the proper authority, shall 
say what shall be done with it, but 
instead of finding the regular little 
$17,000asit wassent by the authori- 
ties at Washington, you have this bun- 
dle of nonsense referred to you— this 
bundle of trash and trumpery— instead 
of having the privilege of going down 
to this little Dutch Treasurer and ask- 
ing him to open the vaults of the State 
that you may look upon the shining 
dollars, you have ofiered you this 
bundle of trash. Now, gentlemen, 
this is a grave question, and is not to 
be pooh-poohed ; but if it should be 
brought in, it will be to show the bed- 
rock on which this defense stands. It 
is asking you whether you are fools 
or idiots to receive this kind of thing 
instead of the hard cash. 

Manager DOOM. There is no ques- 
tion in the articles that the Governor 
has secured this money. About the 
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25th of May, 1869, the Governor ao- 
knowledges to have received this mon- 
ey and from that time up to the date 
of these mortgages it is adoiowledged 
there is no security for the money at 
all, and at the present time there is 
not an indorsement of a single State 
officer upon these papers. 

Mr. MARQUETTE. I would like, 
on the question of law, to have the 
privilege of saying one word. This is 
offiBred in defense to th« first article 
and specifications. There are two 
stories to this. They have told theirs 
and we certainly have the right to tell 
our story. They claim that we never 
paid the money over to the State Trea- 
surer ; we claim that we did and wish 
to show it. Now, if. after they have 
ofifered their proof, you should turn 
around and cut us out of our proof, 
how are we to make our defense? 

They say secondly that we corrupt- 
ly used this money; wc deny that, 
and say we paid it into the Treasury, 
and afterwards to the Treasurer, the 
proper custodian of that money sug- 
gested a loan to us, which was made, 
and gave ample security therefor, and 
we undertake to show that security; 
and now to call this trash seems to 
me to be treating this respondent with 
very little respect. Some persons 
thing mortgages are at good as cash. 
My friend Estabrook thinks that this 
money could not be invested in this 
way, but I understand that two of the 
State Attorney Generals say it can. 
If it be a fact that this is secure, why, 
then, the State is $3,000 better off than 
they were without these mortgages. 

Sir, we allege this in our 
answer and we ask you, in 
all fairness, to be allowed to make 
that answer good. We have never, 
in the defense of this, asked any evi- 
dence which tends to prove their speci- 
fications ruled out. To-day we ask 
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some, because it did not allege any- 
diing particular against us. We are 
told, at once, when we put in these 
mortgages, that this is no evidence^ 
Our case has never been so desperate 
as to call for any such art as that, and 
I trust it never will. When they 
aslkCd to prove any allegation they 
made in their specifications, we never 
OQce objectei^, but we were aslced to 
prove ourselves. So desperate . has 
grown their case they come in to en- 
deavor to prevent us. 

The PRESIDENT. Gentlemen, the 
counsel for the respondent offers in 
evidence the mortgages given to se- 
cure the #16,000 which it is claimed he 
lias not paid into the Auditor^s office. 
The evidence is objected to. As many 
as are of opinion the objection be 
sustained will, as their names are 
called, answer ^' aye " ; those of the 
contrary opinion answer '*no." 

Senator Hascall, when his name 
was called, said : I vote to admit the 
mortgages in evidence in this case, 
not for the purpose of admitting proof 
of a legal loan of the money to Gover- 
nor Butler, but to explain the defense 
made by the respondent that he put 
the money into the Treasury. The is- 
sue in the case is, whether the Gover- 
nor put the money in question in the 
State Treasury, and the .evidence of- 
fered may have the tendency to prove 
that the respondent did put the money 
In the Treasury. 

Secretary called the roll, with the 
following result : 

Yeas— Kennedy, Sheldon— 2. 

Nats— Brown, Cropa^, Gerrard, 
HawtLe. Hascall, Hilton, Metz, Thom- 
as, Tucker, Tennant, Mr. President— 
11. 

The PRESIDENT. Gentlemen : 
Two having voted in the affirmative 
and eleven in the negative, the objec- 
tion is overruled. 



Mr. KEDICK. Then, Mr. Presl- 
dent and Senators, I will offer in evi- 
dence those mortgages. The Clerk 
will mark them. 

Mr. REDICK. I now offer In evi- 
dence the bonds bearing the same 
date, and going with the mortgages. 

The PRESIDENT. The bonds wUl 
be offered In evidence. 

Mr. ESTABROOK. Under formal 
objection, the same as the other. 

Mr. REDICK. We now want Mr. 
Patrick. 

Mr. Patrick was sworn and exam- 
ined. 

By Mr. Redick. 

Q. Was you present at the June 
sales of 1869? 

A. Yes. 

Q. Was you present at the time the 
lots were sold to Governor Butler, 
now owned by Mr. Cropsey? 

A. Yes. 

Q. State, Mr. Patrick, the manner 
in which those lots were sold to Gov- 
ernor Butler at that time? 

A. Block 153 had just been sold, 
and as we were riding along m the 
carriage the Governor asked the Sec- 
retary, I think, how much that block 
sold for. He said about #2,000. The 
Governor said he would be willing to 
give the same for the block, and then 
told the auctioneer to cry it oft. The 
auctioneer cried the lot off ft-om the 
carriage, standing In the front part. 
The carriage never stopped at all. 
He stood up and cried two or three 
times on the block and knocked It off 
to Governor Butler for #2,000. 

Q. Were there other carriages ? 

A. Yes, several ; and some were on 
horseback. It was knocked off to 
Governor Butler. 

Q. Look at that and explain how 
the name of John Gillespie comes 
there? 

A. I wrote It there myself and rub- 
bed it out, and the Governor told me 
to do 80. At the time he bought this 
block he bought a piece of land be- 
low. I wanted this block myself and 
he said he was willing I should have 
it, but as he had built his house— 
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Mr. ESTABROOK. I object to this 
giving as evidence anything the Gov- 
ernor has said. 

Mr. REDICK. How did that eras- 
ure come to be there ; who toolc Gilles- 
pie^s name off those two lots and put 
yours on? 

A. I did it myself; that's the way 
it come— 

Senator THOMAS. I did not un- 
derstand how the witness said Gilles- 
pie's name came to be there. 

A. I wrote it myself. Governor 
Butler told me to put it down because 
he did not want to be hoggish about 
it. I put Gillespie's name down, 
and then put my name down after- 
wards. 

Q. Did you get the lots the Gover- 
nor promised you? 

A. No, sir. 

CROSS-EXAMINED. 

Mr. ESTABROOK. Did you con- 
sider this a fab* transaction? 

A. I did. 

Q. Did you think, when Governor 
Butler said he would give #2,000 for 
the block and the aucuoneer said he 
would take It, did not you think that 
was fraud? 

A. It was sold in the same way 
other lots were sold ; the auctioneer 
said ^'X am going to sell quick, bid 
quick." 

Q. Had any other lots been sold 
without putting up the lots In detail? 

A. I think so. I think there were 
several blocks down in the addition 
sold in that way, and Idon'tkno^' 
that I recollect any particular lot 
among the residence lots sold this 
way, but I think there were. I don't 
think there was any fraud in selling 
the block in this way. I would not 
have given that much for the block. 
He let me have three altogether for 
$500. There were twelve lots In the 
block. 

Q. How much would that be per 
block? 

. Mr. REDICK. • There is no neces- 
sity for asking that question. The 
counsel can figure that out for him- 
self. 

Mr. ESTABROOK. I prefer that 
th*» witness ans^l^er. 



WITNESS. I would say that ttie 
comer lots were worth about $200 ; 
inside lots about #150. 

Q. You stated In your testimony 
about what the Governor VBould give ; 
bow much did he give; is there 
any means of knowing what he gave 
for those particular lots, which he bid 
off at wholesale? 

A, No, sir, I was to pay him #500 
for the three lots ; I just put my name 
down on the memorandum book in 
pencil. That was all the title any- 
body had at that time. I never got 
any other title ; they were conveyed 
by the Governor to Cropsey ; I told 
him to sell them ; I had never taken 
out the certificates. 

Q. Did you go to the solemnity of 
rubbing out your name and putting lu 
I another? 

A. No, sir. 

Q. How does it come that they 
were put down there at so much per 
lot, in that book? 

A. That is the estimate given. 

Q. Who estimated them ? 

A. The Governor himself, after the 
sales. 

Senator THOMAS. Did Gillespie 
bid off any of the lots in that block? 

A. I don't know. 

Senator THOMAS. Were you the 
I clerk at that sale? 

A. I was. 
j Senator THOMAS. Was GUlespie's 
name written there with his consent? 
! A. I don't know ; I think the Gov- 
I ernor told me at that time that Gilles- 
pie wanted some of the lots. 
1 Senator THOMAS. Did Kennard 
bid off any lots in that block at that 
sale^nd was his name written on the 
sale book opposite any of those lots at 
the time of that sale? 

A. He did not bid any of them off. 

The Governor bid the whole block off, 

i and afterwards sold them to him. 

I Senator THOMAS. If Kennard's 

I name was not written opposite lots 1, 

! 2, 3, 4, 5 and 6, of that block at the 

time of that sale, whose name was 

written opposite those lots at that 

time? 

A. Governor Butler's name. 

Senator THOMAS. I understand 
you to say that Governor Butler's 
name is wrl ten there now? 

A. Yes sir. 
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Senator KENNEDY. Was it cug- 
toraaiy for persons, other than the 
three Commissioners, to have lots 
without issnin^r certificates? 

A. Yes sir. 

Q. And without paying;: tlie money ? 

A. No sir. They sometimes were 
several days before they paid the 
money, and sometimes they would 
trade off the lots, or se)l them, and 
then the certificates would be made to 
them they sold to. 

George W. Collins swoni. 

Mr. BEDICK. Where do you re- 
side when at home? 

A. At Pawnee City. 

Q. What is vour business at home? 

A. I am a lawyer and real estate 
agent. 

Q. Are you acquainted with the 
value of land in Pawnee county? 

A. Yes, sir. 

Q. Will you take those mortgages 
and examine them, and if you are fa- 
miliar with the lands described in 
them, state where that land is and 
what their value? 

[Witness examined mortgages.] 

A. I hold in my hand the mortgage 
on the north h of the southwest i of 
section 18, township 9, range No. 6 — 
80 acres. 

Q. What is the value of that tract? 

A. I do not Icnow an3rthing al>out 
that, it is in Lancaster county. 

Q. What is the number of it ? 

A. No. 19. 

Q. Please examine No. 1? 

A. No. 1 is a piece of land in Paw- 
nee county. The northeast i of sec- 
tion 17, township 3, range 11. 

Q. What is that land worth per 
acre? 

A. No. 1, on w. e. k section 17, 
township 3, range 11. I would not pre- 
tend to say what it is worth. The ap- 
proximate value, and I would arrive 
at that from the fact of having sold 
other lands, I think it is worth, per- 
haps, $6 or #7 per acre— no more; 
that is. if I remember right. 

Q. Is that a fahr cash value of it? 

A. I think that is all it could be 
sold for at.the present time. 

Mr. BEDICK. NowUkeNo. 2. 

A. No. 2, on s. e. i section 17, 
township 3, range 11. I would put this 
about the same value. 

Mr. REDICK. Now, the next one. 



A. No. 3, on s. w. 1 section 1, town- 
ship 3, range 10. That piece of land is 
not, I think, worth more than $5 per 
acre. 

Mr. ESTABROOK. Is it worth 
that? 

A. I could not swear, positively ; 
not more than that. I would remark, 
if admissible, that this land was. at the 
time, all in the books of our office for 
sale, up to the time of the issue of the 
first mortgage; but since then that 
land has not been offered for sale. 

Mr. BEDICK. Take the next one. 

A. No. 4, on w. i of n. w. i section 
25, township 2, range 11. That is a 
piece of ground that lays adjoining 
our town site at Pawnee City ; there 
has bemi none sold recently ; judging 
from what has been sold near it, I 
should call that worth #100 per acre ; 
will sell for that ; part of it is laid out. 

A. I have now No.5, on s. i of s.w.^ 
section 24, townsliip 2, range 11. 
There is a piece of land ac^oining that 
on the south side, belongiug to a man 
of the name of Stebbins, who asks #75 ; 
his has some improvements ; I would 
say #50. 

A. I have now No. 6, s. w. i section 
25, township 3, range 11. I should call 
that worth not more than #6 an acre. 

A. I have now No. 7, on s. w. i 
section 17, township 17. I don't think 
that is worth any more ; it is on the 
same section that the two quarters 
mentioned before is on; one of those 
three Quarters is not so good as the 
other; I would not put one at so good 
a %nre as the other; I would not call 
this worth more than #5 per acre. 

No. 8, on s. e. i section 22, township 

2, range 11, #6 per acre. 

No. 9, on n.w. j section 17, township 

3, range 11, #6 per acre. 
No.lO,on w. i n.e. ^ section 25.town 

ship 2, range 11, #30 per acre. 

No. 11, on n. w. i section 21, town- 
ship 3, range 11, #5.50 per acre. 

No. 12. on the s. w. i section 23, 
township 3, range 11, #6 per acre. 

No. 13, on the n. w. % section 20, 
township 3, range 11, #6 per acre. 

No. 14, on u. e. k section 20, town- 
ship 3, range 11, #6 per acre. 

No. 15, on n. w. j section 14, town- 
ship 3, range 11, #7 per acre. 

No. 16, on e. i n. w. \ section 25, 
township 2, range 11, #35 per acre. , 
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No. 17, on n. e. i section 15, town- 
ship 1, ran;2:e 12, $15 per acre. 

Some, I thinlc, asic a good deal more 
than this ; I thinlc that will be the cash 
value. 

No. 18 I know nothing about; that 
is Lancaster County land. 

Mr. REDICK. State your familiar- 
ity with those lands? 

A. Well, in the first place, in con- 
nection with my law business, I have 
been engasred in the real estate busi- 
ness since I have been in that county, 
and have a knowledge of the lands 
there. In the next place, this particu- 
lar property was on our books— Col- 
lins and Babcock— for sale, and we 
made it a point to make a personal ex- 
amination of all the lands we offered 
for sale ; I have personally epimined 
these lands. 

CROSS-EXAMINED. 

Mr. ESTABROOK. Where was it 
on your books for sale? 

A. Well, I cannot state exactly. 

Q. When was it that they were 
taken off your books, and at whose 
instance? 

A. It was about the time the mort- 
gages were sent down there to be re- 
corded. We received a note from the 
Governor not to sell that land. 

Q. Did you see the mortgages 
when they were sent there to be re- 
corded, and, if so, are these the mort- 
gages? 

A. I don't think these ^ere the 
mortgages. I saw one mortgage. 

Q. Was it either one of these? 

A. No, sir. 

Q. Was that mortgage which you 
saw recorded? 

A. My impression is that it was 
not. 

Q. Did you have money to invest 
—a loan office, as well as land agent? 

A. No, sir. I have generally been 
pretty hard up, and kept that way 
since I came here. 

Q. Have you bought lands for 
other parties? 

A. Yes, sir. 

Q. And loaned money for others? 

A. No, ^. 

Q. Have you ever known money 
to be loaned'there? 

A. Yes, sir. 

Q. Are the prices fixed by you the 
prices that, in ygnr opinion, would be 



'JkikAk 



1 



fixed to loan money on— that is, 
would you, as a loan agent, be will- 
ing to loan money on those lands at 
the prices you have given? 

A. I think I would. 

Are these lands improved? 
I think I stated there was but 
one piece improved. 

Q. How far is that land from Paw- 
nee City? • 

A. They lay from about acyoining 
town to six miles from town. 

Q. How far do the six dollar tracts 
lay from town? 

A. I think that they vary from five 
to nine miles— may be some of it not 
more than eight miles. 

Q. Is it timber land? 

A. No, sir, it is all prairie land. 

Q. Is it in the midst of a denselv 
settled agricultural community? 

A. Well, I think it is not very 
densely settled. 

Q. Is it sufficiently settled so that 
the highways are fenced out? 

A. We have a general herd law in 
this State, I believe. 

Q. You are trying to be a little 
smart, ain't you? 

Mr. REDICK. No; that's a feet, 
General. 

Mr. ESTABROOK. Why do you 
estimate one piece worth $100 per 
acre? 

A. Because it is. 

Q. Why is it? 

A. Because it is adjoining the 
town, and is laid off in town lots. 

Q. Do you know at what value 
these different lots were assessed? 

A. I do not. 

Q. Are you the agent for others 
who owned land in that vicinity? 

A. Yes. 

Q. Who? 

A. Various others. 

Q. Are you an agent for Mr. Crop- 
sey? 

A. I have his lands for sale on oar 
books. 

Q. Is that the price he asks for his 
lands? 

A. I think there are none so low as 
that. 

O. Are they not bounded by a 
hedge? 

A. Most of them by a young 
hedge. 
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Q. What price does he require you 
to put upon them. 

A, From $7 to $10. 

Q. State whether you have been 
able to sell either Mr. Cropsey's or 
the Governor's lots at those prices? 

A. We have not tried to sell the 
Governor's, and the Colonel's are in 
the hands of several others. 

Q. Have you sold them for any of 
those prices? 

A. We have never sold but one 
piece, and what for I could not 
teil. 

Q. Where was that? 

A. In Pawnee county, in the vi- 
cinity of some of these lands, but not 
tining. 
What was the value of the Gov- 
ernor's lands in the vicinity of the 
lands you sold for Mr. Cropsey? 

A. The value of the Governor's 
land I fixed upon is $6, 1 thinlc. 

Q. Did you sell Mr. Cropsey 's for 
that? 

A. I do not remember. 

Q. Was Cropsey's in the vicinity of 
Uiat? 

A. No. It might be two or three 
miles. 

Q. What did you get for it? 

A. I told you once, I don't remem- 
ber. I could not say distinctly. 

Q. Do you say you can sell lands 
for cash, five miles from Pawnee City, 
at $6 per acre? 

A. Yes. 

Q. Would it sell for that upon exe- 
cution of mortgage? 

A. I could not tell you. You might 
tiyit. 

Q. Would it, in your opinion, sell 
upon execution of mortgage for tnat 
price? 

A. I don't know that my opinion is 
of much value to you. 

Q. Will you answer the question? 

A. I will if it will do you any good. 
Hy opinion is that if it is worth that it 
would sell for that. If it was not, it 
would not. 

Q. You say that to be smart? 

A. Oh ! no, I rather imitate yon. 

Mr. ESTABROOK. That is all. 

Mr. DuKGAK, sworn and exam- 
ined. 

By Mr. REDICK: 

Q. Where do you live when you 
treat home? 



A. Pawnee City, Nebraslva. 

Q. Are you familiar with the knds 
owned by Governor Butler close to 
Pawnee town? 

A. I am not familiar. 

Q. Do you know the locality of 
that land? 

A. Only promiscuously. I am fa- 
miliar with the country, but not with 
the price of lands. 

Q. AlIO yon familiar with the price 
and value of land averaging from five 
to nine miles of Pawnee City, in the 
vicinity of those spoken of by Mr. 
Collins? 

A. I cannot say I am very familiar, 
yet I know, perhaps, the change of 
lands, sales, and something with re- 
spect to the prices generally put upon 
land. 

Q. Will you state what that is 
worth? 

A. From five to nine miles I should 
think that from five to twenty dollars 
per acre wonld be a fair valuation. 

Q. Will you state how you get at 
that? 

A. 1 have, in travelling over the 
country, known of instances of sales 
of lands, and I know of lands to be 
sold, and also persons having lands to 
sell. From these three Fources I 
make the conclusions to which I have 
come. 

Q. Were you acquainted with the 
eighty acre tract, adjoining the site 
owned by Butler? 

A. Yes. 

Q. What do you say in regard to 
the value of that eighty acre tract? 

A. With reference to what it would 
sell for at the present time? 

Q. Yes. 

A. I can only give you my opinion. 
I think if the eighty acres was put up 
for sale it would bring about $75 per 
acre in cash. 

Cross-examined by Mr. ESTA- 
BROOK. 

Q. Do you k ecollect the tract spok- 
ed of by Mr. Collins, which he said 
was worth about $50 per acre? 

A. Yes, sir, I think I took cogni- 
zance of it as being on the east of this. 
I think it would sell for about $40 per 
acre, if it is the land I take it to be. I 
don't know the tract he 
said was worth $30 per acre, nor 
do I know anything about the 
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tract he said was worth $35 per acre. 

Q. Do you have an abstract of 
these lands? 

A. Yes, sir. 

Q. Did you examine it critically? 

A. Yes, sir, as carefully as I could. 

Q. Did not you state that these 
lands were worth ft'om g5 to $20 per 
acre? 

A. Yes, sir. 

Q. Mr. Dungan, what is your pro- 
fession? 

A. I am a preacher of the gospel, 

Q. Do you deal in lands ? 

A. No, sir. I have some lots and 
some land. I get my knowledge of 
the value of these lands from my 
knowledge of the country, and talking 
with the people. 

Q. Have you known ol'lands being 
sold within a year, within from five to 
nine miles of tawnee City? 

A. I don't know of lands being 
sold rancring within that distance, but 
I can call to mind school lands that 
have been taken aboutsix miles north ; 
they are generallv about the roughest 
that I know of. They are taken on a 
credit. I have known a tract within 
five miles, or something like that, of 
Pawnee City as having been sold with- 
in a year for $4,000. I think there 
was about 60 acres improved, and I 
think there was a small building con- 
taining one room, on the land ; no 
outhouses that I know of; there might 
have been some trees out; I think 
there were no fences excepting pounds 
or lots for cattle. 

Q. Have you known any naked 
prairie land sold within this distance 
during the last year? 

A. There was a sale about to be 
completed when I left Pawnee City ; 
about six miles from Pawnee C*ity, 
and my recollection Is, at about $12 
per acre. 

Q. How do you know lands are 
worth what you say. If you have not 
known anybody to sell? 

A. I have not said* I have known of 
none being sold. There have been 
sales made, but not being in that bus- 
iness I can't recollect the particular 
tracts. 

Q. If there are a good many, you 
can recollect one, certainly? 

A. I am ni>t able to call to mind 
lands sold of which I can give the ap- 
proximate cost. 



Q. I ask you if you have known 
any sales of unimproved lands wl^ie 
the last year, within 5 to 12 miles of 
Pawnee City? 

A. Yes, sir. But I am not familiar 
with the names of the parties wb9 
bought them or sold them. I heard 
at the time, but putting no ImporUnee 
on it, I made no inquiries. 

Q. If you don't know anythioe 
about the price for which land sold 
how do you put a price upon these 
lands in this section? 

A. I got it from passing over the 
country, in addition to what I have 
stated these sales, from what I get 
from the fi^eneral valuation put upon 
these lands. So far as my calculation 
of what land ought to bring,if I am cor- 
rect, they ought to bring about their 
value, and I think I tried to state about 
their value. 

Q. No V do you believe that those 
lands would be good security for the 
loan of money at one half the amount 
you state? 

A. Yes, sir. 

Q. Do you believe If put up at auc- 
tion in Pawnee City, they would bring 
one half that sum? 

A. Yes, sir. 

Q. Would they bring the whole 
sum? 

A. Not unless there was more 
money there than there is now. 

Q. Well, sir, at a forced sale would 
they bring one half that amount? 

A. Not unless a due notice was 
given, and men came in who wanted 
lands in that vicinity. 

Q. If a man should loan money on 
that land, and in order to get his mon- 
ey, he had to put It up, with proper 
notice, and sell it under the hammer, 
would It bring half you stated— how 
do you answer that? 

A. I answer that in the affirma- 
tive. 

Q. Still you have not known an 
acre of it sold, during the last year, 
even at private sale? 

Mr. REDICK. He has not an- 
swered that, I believe. 

Senator KENNEDY. How far is 
Pawnee City from a railroad, and how 
far from the Missouri Elver? 

A. It is about twenty-five miles 
from the railroad depot, where we do 
business, and about forty miles from 
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the trading point on the Missouri Kiv- 
er. 

Dk. McKesson sworn. 

By Mr. Redick : 

Question.— Where do you reside? 

Answer.— Near by Lincoln. 

Q. Are you familiar with the value 
of lands in and about Lincoln? 

A. I am, sir. 

Q. Loolc at those mortgao:es and 
state what was the value of the lands 
described in them at the date of the 
mortgages? 

A. This mortgage covers the south- 
west quarter of section 28, town 28, 
range 6. I should judge that piece 
of land worth about 810 an acre. 

Q. What is the number of that 
mortgage? 

A. Number 18. 

Q. TalkC up the other description 
aDd give your judgment on that. 

A. Worth about the same. 

Q. Now, will you tell the court 
why you fix that valuation? 

A. My means of linowledge? 

Q. Yes. 

A. My knowledge of the sales 
around Liucoln. 

Q. Do you think that a fair valua- 
tion? 

A. Yes. 

By. Mr. Estabrook : 
" Q. Do you mean, when you say a 
fair valuation, that if it were put up 
at an authorized sale, t(» pay a mort- 
jrage deed, or a judgment and execu- 
tion, that it would bring that sum? 

A. That is my opinion. I sold a 
piece the same distance from town at 
812 pvr acre. 

Q. (>ould you sell it at private sale 
at all, for $10 per acre? 

A. 1 think 1 could sell it for that. 

Q. Could you by advertising and 
forcing the sale? 

A. I don't see what the difference 
would be about the cost. 

Q, Do you know the assessed 
value? 

A. No. 

Q. How far does it lie from Lin- 
coln? 

A. Well, the one piece is two miles 
>^est and abou: six south. The other 
in the same vicinity. 

Q. Any timber? 

A. No. 



Q. Any improvements? 

A. I don't know. 

Q. Any water? 

A. I do not know. 

Q. Any stone or rock? 

A. 1 could not say. There is stone 
in the vicinity. 

Q. Y'ou say it is good security for 
money at 10 per cent. ? 

A. I will give $10. 

Mr. REDICK. I now offer hi evi- 
dence the abstract and title, showing 
it all straight and clear from the Gov- 
ernor right down. 

Elder Young sworn and examined. 

By Mr. Kedick : 

Q. Where do you reside? 

A. In Lincoln. 

Q, Are you familiar with the value 
of lands in and about Lincoln? 

A. I presume I have a tolerable 
knowledge of the value of land in this 
country. 

Q. Look at the description in those 
mortgages, and state what those lands 
are worth in your opinion? 

A. I think those lands would be 
worth from $6 to $10 per acre ; would 
depend how the land lay ; might be 
worth $10 and not over $6. 

Q. Now look at the other and state 
the value of that? 

A. 1 would say the same. 

Q. Now, tell the Senate how you 
arrive at that conclusion. 

A. I own a piece of land on the 
south side of township 9, just on the 
line of the township, that 1 hold at 
$10 per acre, with a little improve- 
ment on it. I gave that for it. 

Q. Do you know of any lands being 
sold in that vicinity? 

A. 1 know of land being sold three 
miles out. Some at $25 per acre, just 
west of the creek. 

CROSS EXAMINED. 

By Mr. Estabrook : 
Q. You say you hold yours at $10? 
A. Y'es. 

Q. Have you offered it for sale? 
A. Yes. 

Q. Have you sold It? 
A. No. 

Q. Would not you take $8? 
A. Not a cent less than $10 per 
acre. i 
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Q Would you be willing to loan 
your money on security, the same as 
the tract described in that, and at ten 
per cent.? 

A. No, I would not. I would ex- 
pect to ^et a loan about its vahie. 

Q. W hat would this be worth as 
security for a loan? 

A. It would be worth from $5 to #7 
per acre. 

Q. This particular tract you say Is 
worth from #6 to $10. What would be 
the miuiuium and uiaxlmum as a loan? 

A. You must make your own con- 
clusions. If 1 was loaning money I 
should expect to have about one-half 
or two-thirds. 

Q. Did you hear the Doctor des- 
cribe it? 

A. ills description does not satisfy 
me. 

Q. If this was about six miles 
west and two south of this town on 
the prairie, witli no water, stone, or 
timber, what would it be worth as se- 
curity for a loan? 

A. 1 thinlc land in that part of the 
country would be reasonable security 
at $5 per acre. 

J. S. Church sworn. 

By Mr. Redick : 

Ques'tlon.— Where do you reside? 

Aiwwer.— Brownville. 

Q. Mr. Church, state whether you 
had any conversation with the Slate 
Treasurer, James Sweet, last winter 
a vear ago, in Lincoln, in regard to 
this live per cent, fund, wliich it is 
claimed Mr. Butler got. J f you had 
such conversation, tell how it was 
raised; whether he went to you or 
you to him? 

A. 1 WHS in the Legislature when 
the committee was appointed, and I 
was the Senate member of tliat com- 
mittee. We called for a report from 
the Auditor as to the amount of mon- 
eys depo«ited In the State Treasury. 
He reported tlie amount of money de- 
po^ited, and we did not find this $17.- 
000. We went down to Mr. Sweet's 
bank to see the Treasurer, and find 
why it was not there. We told Sweet 
that we had seen in the Omaha papers 
that Butler had gone to Washington 
to secure this money, and had brought 
it to Omaha. We asked him when 
this money was brought from Omaha 
and deposited in the Stale Treasury. 



He said it was deposited in May, 1869. 
I asked him for the amount, which 1 
remember was $16,881.26. I got the 
amount and the date of the time it 
was deposited in the State Treasury; 
then I went to the Governor becau.^ 1 
wanted to know his story ; then I went 
to the Auditor and got his story. 
Finding that these stories did not 
agree,! went back to Mr. Sweet again, 
and wanted to know the real differ- 
ences. Sweet told me he did not 
know anythinsr about this money; did 
not know whether it was tliere, or 
whether it had been there. All be 
knew about it was, he saw an itena on 
the books where this amount was 
credited to David Butler, and he 
thought that was the amount. He 
Baid he did not keep the books; Brocli 
kept the books ; Mr. Brock was away 
petting married,or on a wedding toor.or 
something. He could not give nie any 
sati>faction about it. The first time 
he seemed to know all about it, and 
the second time he knew nothin<^ 
about it. At the first convert^alion 
he said there was no doubt about the 
money being in the Treasury. The 
Governor told me that part of it was 
out; he had checked part of it out. 
The first time I went down and asked 
him particularly whether it was there, 
he said it was. 

Q. The question you wanted to find 
out was whether it entered the Treas- 
ury; to know whether it was all there 
proper and safe. 

CROSS-EXAMnJED. 

By Mr. E^tabrook : 

Question. — Were you a member of 
a committee to investigate this mat- 
ter? 

Answer. — No, sir; our matter was 
limited to what the building commis- 
sioners had done. I did not call upon 
him in the capacity of a member of 
a committee, simply to inquire, as a 
member of the Legislature, what had 
become of this mone3^ 

Q. Did not Sweet tell you some- 
thing after, that he saw -17," and 
supposed it was '•17,000," but after- 
wards found it was hundreds? 

A. No, sir; he said he found 16,- 
881.26; he did not know how ii came 
there, or anything about it, it was 
Brock's business. 

Q. Did he turn to his books? 
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A TTcs sir. 

Q. He didn't tell you whether it 
wa8 on the Treasurer's book, or the 
bank book? 

A. No, sir. 

Q. The second time you went he 
didn't know anything about it? 

A. He said he didn't. 

Q. Did he tell you why the Gov- 
ernor had drawn it out? 

A. No, sir, not that I remember. 

Q. Did he say anythln;; about the 
Governor putting it into his dwelling 
house? 

A. He said something about that. 

Q. Why did you go to see if that 
money was there? 

A. * Because the Auditor did not 
report it. 

Q. Did the Governor tell you any- 
thing about taking certificates of de- 
posit for it? 

A. No. sir. 

Q. What time was that? 

A. During the exfa session of the 
Legislature, sometime in February or 
March, 1870. 

Senator THOMAS. What was the 
difference between the story of the 
Treasurer and the Auditor? 

A. The Treai*urer said it was in 
the treasury and the Auditor said it 
was not there, as a reason he did not 
report it. 

Q. What was the difference be- 
tween the Governor's statement and 
the Treasurer's? 

A. The Governor said that part of 
it was out, but the Treasurer said it 
was there. 

Q. How long time elapsed until 
you went back? 

A. All the same day. 

Senator THOMAS. How did the 
Governor claim he had drawn It out? 

A. My impression is that he check- 
ed it out ; that is he drew a check 
upon the bank. 

Q. He didn^t say anything about 
borrowing it? 

A. No. sir, not to me. 

Mr. ESTABROOK. Did you have 
the exact amount? 

A. No. sir. I referred him to the 
amonnt I had seen in the papers— 
$17,000. 

Senator THOMAS. I see your re- 
port Is dated the Ist of March. Can 
you fix the time from that? 



A. It was about the 4th of March. 

H. D. Hathaway sworn. 

Mr. REDICK. Where do you re- 
side? 

A. At Plattsmouth. 

Q. State whether you was ever 
present at a conversation between the 
Treasurer, Mr. Swe«t, and yourself 
and others, with regard to the ftv e 
per cent, fund being In the treasury 
or not,and If so,state where It was and 
what was said? 

A. 1 was present when there was 
a conversation about that ftind at tho 
meeting of the State Central Commit- 
tee, at Omaha, a few days prior to the 
election. The Governor was present, 
called there by the Committee to an- 
swer certain charges against him, 
among them this five per cent ftind. 
Mr. Sweet was also present a portion 
ot the time. Some member of the 
Committee called the attention of the 
Governor to the charge of his appro- 
priating this fund, and he made a 
statement to the Committee that the 
money had heen brought from Wash- 
ington by Mr. Taylor and deposited 
in the First National Bank at Omaha, 
and he had given a power of attorney 
to Brock to get the money, and that 
he had got It and brought it to Lin- 
coln and deposited It In the State 
Treasury; and sometime after Mr. 
Swett said to him that the money- 
Mr. ESTABROOK. I object to the 
witness telling what the Governor 
stated Mr. Sweet said. 

Mr. REDICK. Did Mr. Sweet as- 
sent to what the Governor said? 

A. After the Governor had made 
this explanation he turned to Mr. 
Sweet, and asked him if it was so, and 
he said '^yes." My Impression is that 
Sweet aflei-v^-ard made a similar state- 
ment before a portion of the commit- 
tee. 

Mr. ESTABROOK. He never made 
his statement, and simply asked Mr. 
Sweet If that was so, and he said 
*^yes?" 

A. He made the statement, I think. 
I talked some with Mr. Sweet. I am 
not positive in regard to that. I think 
Sweet stated in substance to the com- 
mittee what the Governor said. 

Q. Did the Governor say anything 
about having secured that sum? 
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A. Yes. He said it was secured. 

Q. How? 

A. f^y mortgages on land. 

Q. Was the q':e:jtion raised as to 
whetiier the mortgages were record- 
ed? 

A. I think not at the meeting of 
the committee. 

Q. Was not that a question that 
was distinctly urged, that they were a 
shame and never recorded ? 

A. I thinlc not. I heard this talked 
of and X went and asked the Governor, 
and he said he made the mortgages, 
and that they had been executed, as I 
understood him; and whether they 
had been placed on record or not he 
said he did not know. 

Q. What did Sweet say ? 

A. I am not positive. 

Q. Did Sweet say there was a loan 
'of that fund to the Governor? 

A. Yes. 

Q. Did he tell when? 

A. I think he did. 

Q. And the loan was all secure and 
right, did Sweet say? 

A. I thinlc so. * 

Q He did it to satisfy you that ev- 
erything was right? 

A. It did satisfy me. 

Senator THOMAS. When did this 
conversation talie place? 

A. I could not be positive. It was 
a few weeks prior to the October elec- 
tion. I think ic was the latter part of 
September. ' 

Mr. ESTABROOK. Who was the 
chairman ot that committee? 

A. I believe Mr. G. W. Ambrose. 

Q. Were you present at the first 
session? 

A. Yes. 

Q. What was that committee called 
for? 

A. That is more than I could tell 
you. 

Q. Was it not stated? 

A. The chairman said he had 
though it best to call them together 
and consult. I think Mr. Ambrose 
said he had thought proper to call the 
meeting together that Mr. Butler 
might be present and understand about 
these charges. 

Q. What charges? 

Mr. REDICK. I object. 

Mr. ESTABROOK. I ask what 
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charges were there made in regard' 
to this particular fund? 

A. I would not be positive whether 
it was stated to the Governor that he 
was summoned there for the purpose 
of answering any charges of that 
kind or not. The understanding was 
that the meeting was assembled for 
the purpose of talking over the mat- 
ter. 

Q. Were all the members present? 

A. No. 

Q. Was the proposition ni&de to 
the Governor to withdraw? 

A. I think not. That was talked 
of. 

Q. Did that fact come to his kno wl- 
edge? 

A. I do not know. 

Q. Did the Governor make a state- 
ment in regard to this five per cent? 

A. He did when his attention was 
called to the general report. He made 
the statement that Mr. Taylor had 
brought the money from Washington 
to Omaha, and deposited it in sbme* 
bank, but afterwards gave Mr. Brock 
authority, as Deputy Treasurer, to go. 
to Omaha for the money. He did so,, 
and deposited it in the State Treasury,, 
and that he had borrowed the money 
out at the Instance of Treasurer- 
Sweet. 

Q. Did he state when he had made; 
the loan? 

A. I think he did. 

Q. Did he state he made the loan 
about the time he made the deposit? 

A. My impression is, not a great 
while after that. 

Q. Did you understand he had 
made the mortgage to secure the loan, 
at the same time he made the loan? 

A. They spoke about the mortgage 
being made, but I don't remember 
whether they stated the day. Mr. 
Sweet assented. 

Q. Was anything said about havin<( 
received certificates of deposit? 

A. I think not. 

Q. By neither Sweet nor the Gov- 
ernor? 

A. My impression is, it was not. 

Q. Did you ever hear of it? 

A. I have ; but not before the elec- 
tion. 

Senator THOMAS. Did the Gover- 
nor state where the mortgages thea^ 
were? 
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A. I think not. The idea I ^ot 
from the conversation was that the 
mortjraores had passed from his pos- 
session, and had been properly car- 
ried over and taken due process of 
law. 

Senator TENNANT. I move the 
Senate sitting as a Court of Iinpeach- 
ment<, adjourn until nine o^clock to^ 
morrow morning. 

The Senate then adjourned. 



Kli^litli I>ay*8 Proceeding** 

The Senate, sitting as a Court of Im- 
peachment, met at 9 A. m. Roll call- 
ed. All present. 

J. W. HOLLIXGSHEAD sworn for de- 
fense. 

Mr. REDICK. Where do you re- 
side? 

A. l^Tien at home, at Pawnee 
Ut\'. 

Q. How' long have you lived there ? 

A. Nearly ten years. 

Q. Are you acquainted luUy with 
lands in and about Pawnee City? 

A. Yes, sir. 

Q. Are you acquainted with the 
lands Governor Butler has mortgaged 
to the State as security for a sum of, 
money? 

A. 1 have a personal knowledge of 
it, besides a general knowledge. 

Q. State what, in your opinion, 
land that lays about seven or eight 
miles from town is worth per acre? 

A. I should say it would run from 
five to eight dollars per acre. 

Q. Are you familiar and well ac- 
quainted with the four tracts owned 
% Governor Butler close to Pawnee 
City? 

A. Yes, .^ir. 

Q Will you state what that tract is 
worth, joining your land? 

A. 1 should say ^75 or $100 per 
acre. 

Q. What are your means of know- 
ing: the value of lands near Pawnee 
^Ity? 

A. Ever since I have been in the 
^:ountry I have been a kind of **free 
land agent," When a stranger came 
to enter land I would go with him 



and show him the land free. I obtain- 
ed prices of land from parties selling 
lands. 

Q. Did you make out an abstract 
to the title of these lands? 

A. Yes, sir. 

Q. Is it clear? 

A. All but three pieces, which have 
a mortgage upon them uncancelled. 
It is like this ; the mortgage is over a 
half section of land, but in making out 
a description of the land, a mistake 
was made, and more land was includ- 
ed than was intended. The mortgage 
was **iven to Payne, and the record 
shows it is not cancelled. I don^t 
know whether It was paid or not. 

CROSS-EXAMINED. 

Mr. ESTABROOK. When you say 
the land is worth so much per acre, 
what do you mean? 

A. 1 mean it would fetch that if 
duly advertised—capitalists wonld buy 
it. 

Q. It Is not selling at that now, is 
it? 

A. I know that" there is not any 
land within live miles of the city sell- 
ing at less than five dollars per acre. 
I don*t think there is within ten miles. 

Q. Is that land worth* the prices 
you have fixed, as security in a mort- 
gage for the loan of money? 

A. Yes, sir ; X rather think it would. 

Q. Do you think, If put up for sale, 
after thirty days' notlce,lt would bring 
that amount? 

A. Yes, sir ; I think all the land 
that Is mortgaged would bring twice 
the amount of the mortgages. 

Q. You refer to naked pralne land 
without timber? 

A. Yes sir. 

Q. Would It bring that any day ? 

A. No, sir ; not withont advertisinsr. 

Q. Where is the $50 land situated? 

A. It is adjoining the town on the 
east. 

Q. Is there any timber or living 
water on it? 

A. No. sir. 

Q. Is the town site laid off on it? 

A. No, sir. 

Q. Does its proximity to the town 
make it worth that much? 

A. Y'es, sir, to be divided Into five 
and ten acre lots. 

Q. How much land does Pawnee 
City include? 
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A, The plat at the present covers 
soar 300 acres. 

Q. How many inhabitants are there 
In it? 

A. From 500 to 700, 1 should fruess. 

Q. How many votes were cast in 
the whole precinct? 

A. I don't remember. I know that 
in that sciiool district we got, in a few 
hours' time, 97 voters' names to a 
paper to Bend up here. My opinion 
is there is about 120 voters. 

Q. How will the ratio of inhabitants 
run to the voter? 

Mr. REDICK, General, I suggest 
that this testimony is not proper. 

Mr. ESTABROOK. How many 
business houses are there in Pawnee 
City? 

A. There are four dry goods and 
general stores, two exclusive grocery 
stores, one boot and shoe store, and 
two drug stores. I could not say as 
to the number of buildings. 

Q. How many streets are there? 

A. Three— one main street and 
two cross streets. 

Q. How far does this $100 land lie 
from the main street? 

A. About 180 rod-. 

Q. Is not your value based upon 
the prospective growth of the city? 

A. Yes, sir. I estimate its value at 
just what it would bring. 

Q. Don't you know that that tract 
is in the marker? 

A. I don't know. I think it was 
offered to a friend of mine about three 
years ago. 

Q. Let me call your attention to 
the N. E. 1 Sec. 3, T. 11. Where is it 
situated in relation to the town site? 

A. It lies a little west of north of 
the citv. 

Q. What is its value? 

A. I cannot jrive other than the 
general value which I have given. 

Q. Would you be willing to take it 
at f5 per acre as security ? 

A. Yes, sir. 

Q. What is the general assessed 
value of that land in Pawnee county? 

Mr, REDICK. Mr. President, I 
object to that question. 

The PRESIDENT. The counsel 
will reduce his question to writing. 

Mr. ESTABROOK. What is the 
value at which the tract in question, 
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which you say is worth $5 to secure a 
loan, is assessed at? 

Mr. REDICK. I object. The ques- 
tion is submitted to writing. 

The PRESIDENT. The counsel for 
the Managers Asks **WhHt is the value 
of the lands in the county generally, 
which you say are worth g5 per acre 
to secure a loan— assessed value?" 

Mr. REDICK. Here is r.n oflScer, a 
township officer, going around assess- 
ing land, putting his own judgment 
upon it ; and your own experience has 
no doubt taught you the incorrectness 
of this estimation. I know myself I 
frequently pay upon the assessed value 
three times as much, and sometimes 
five times less than I would take for 
the property. It is, technically, proper 
testimony; but it is not fair to bring 
in an assessor who estimates, at his 
own judgment, and the only way we 
can get at the average value of these 
lands is to put on the stadd such a 
man as Mr. Hollingshead is. To in- 
troduce the assessment roll would be 
an imputation upon your good sense. 
We make the objection because it is 
purely illegal and unfair. 

•Mr. ESTABROOK. In the first 
place, I want it distinctly understood 
that w^e don't regard any part of this 
inquiry, as to the value of these lands, 
as having any place here. It is not 
material whether there were any mort- 
gages or not. These mortgages have 
never seen the recorder's office, and 
never been used as security; never 
acknowledged. The date is a long 
time before they were acknowledged, 
and they are suspicious, conveying the 
idea of fraud upon their face. So far 
as that, Mr. Redick is right; but we 
come here, and we think we live In the 
commercial metropolis of Nebraska, 
the initial point of the Union Pacific 
Railroad. I think I am safe in saybig 
that, there being no one here flrom 
Council Bluffs; and we have seen 
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speculators come into our city and 
have known land agents hang on to 
their coat-tails to ask them to pay 
eijfht, ten or twelve dollars per acre, 
within twelve miles of Omaha. It is a 
little startling to me that away, in the 
southwest corner of the State, where 
there is no railroad or anything, to 
ilnd gentlemen coming here and freely 
declaring property is worth, lor a 
mortgage to secure these lots, if put 
up at auction, as much as in a city 
with 16,000 inhabitants, and in the 
vicinity of the Union Pacific Rail- 
road. Hence, it is now a matter how 
it is that these values are arrived at; 
by what means. Well, the Governor, 
the defense, put upon the stand indi- 
viduals by whom they make the price 
two or three times as much as it 
really is: ministers of the Gospel, 
and who declare they don't deal in 
land and never saw any sold, except in 
one instance; and here we come and 
find a very uitelligent gentleman, who 
says he knows in regard to the as- 
sessment rolls and records, 
and all about that region 
of the country. And I recognize him 
as coming from Wisconsin, where I 
myself came from, and therefore I 
respect him ; and I ask him what he 
knows about the values, and I ask him 
what he knows about the assessments. 
He says he has a knowledge. Now the 
gentleman says he has no means of 
arriving at the facts ; has to bring in 
promiscuous gentlemen, ministers and 
doctors, who don't know anything 
about It. What are assessors? An 
assessor is appointed as one of the best 
posted men In the community, and 
hence, while all other men may have 
a deputy, he^cannot have one. Then, 
too, he goes out and takes a solemn 
oath that he will properly perform the 
proper duties, and he goes, and each 
individual, declares, under oath, ex- 



actly what he believes his land to be 
wonh. If there Is any better way to 
get at the value of land, where the as- 
sessor and individual both swear to its 
value ; if there is any better means 
then I don't know what It Is. 

If we take the number of votes cast 
at our elections, and multiply it by 
five, in this country, we have more in- 
habitants than there are. Now, here 
is a tract of land, lying within 120 
miles of this little hamlet, that is 
worth, for security, $100 per acre. 
Why? Is it improved? No. Is it 
covered with timber? No. It is be- 
cause of its contiguity to the big cky 
of Pawnee. 

Mr. MARQUETOE. Mr. President 
and Senators, I shall not attempt to 
discuss the merits of the testimony, as 
the gentleman has. It matters not, 
Senators, what is the price of lands 
around Omaha, May be since the re- 
moval of the capital from Omaha, 
lands in that vicinity have come down. 
It don't matter what lands in Omaha is 
worth. I might tell you that in Cass 
county, ten or twelve miles from 
Plattsmouth, lands sold for twelve 
dollars an acre. But this has nothing 
to do with it; this is not testimony. 
What the assessor says down there, as 
to the value of land, is not testimony 
here. I have had some experience in 
that there, because I have had several 
suits, and have undertaken to bring ia 
the assessors. One suit was like this : 
The railroad ran across a corner of a 
piece of land, taking ofi" three or 
four acres. The assessed value of 
tho land was $600, and they 
wanted $25 for these few acres. I 
wanted the assessment admitted as 
evidence in this case, because the 
owner of the land had made the assess- 
ment; but the Judge told me I could 
not introduce an assessment to prove 
tlie value of land. In that case the 
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assessed value was $600, but the land 
proved to be worth $3,300 and the im- 
provements $1,500; so if we could 
have got the assessment in as evidence 
it would have been quite an item. 

The PRESIDENT. The question 
is on the objection. As many as arc m 
favor of the objection being sustained 
will, as their names are called, answer 
*'• aye." Those of a contrary opinion 
will answer '^ no." 

The Cleric called the roll, and the 
vote was taken with the following re- 
sult : 

Ayes — Messrs. Brown, Cropsey, 
Gerrard, Hascall, Hilton, Kennedy, 
Thomas, Tucker, Tennant, Mr. Presi- 
dent. 

Nays— Messrs. Ilawke, Metz, Shel- 
don. 

The PRESIDENT, Ten gentlemen 
having voted in the affirmative, and 
three in the negative, the objection is 
sustained. 
Prof. John Morris, sworn. 
Mr. Redick. Where do you reside? 
A. In Saline county, here. 
Q. Look at those mortgages and 
state to the Court whether you are 
familiar with the vahie of the land 
described in them, and if so, what it 
Is worth per acre. 

A. This is in section 28. I believe 
I have been over the laud, and know 
the locality very well. I believe tnat 
to be worth $10 per acre, and perhaps 
a'little more— $10 certain. This other 
section I have been over several times ; 
was on It last Monday and looked 
carefully over it. I was runnujg a 
State road along side of it. VViien I 
examined it 1 thought it was too valu- 
able to run over with the road ; that 
the State would not want to pay the 
damages and so 1 followed the section 
line. That is worth from $10 to 
$12 per acre. I can see the land from 
where I am sitting looking out of the 
window. 

CROSS-EXAMINED. 



Mr. ESTXBROOK. 

profession? 
A. An architect. 



What is your 



Q. Was you the architect of this 
building? 

A. As much as there Is of it. 

Q. Are yoii acquainted with the 
penitentiary lands? 

A. Yes, sir. 

Q. There Is some quite close to 
this land? 

A. Yes, sir. 

Q. Is the land in that mortgage 
worth any more than that land? 

A. Yes, sir; it lies different from 
this. This is cut up with draws, and 
in making the State road across it I 
had to make curves because of them; 
but this is good table lanu. 

Q. What is the value of that peni- 
tentiary land? 

A. From $5 to $6. 

Q. What would be the relative 
value of that piece? 

A. I think the penitentiary lands 
are worth from $5 to $8, the minimum 
value. 

Q. Would you be willing to loan 
money on that land at the price you 
put on it? 

A. I would be willinjr to loan 
money on it at from $5 to $8 per acre. 

Q. Do you think it would bring 
that amount if put up and sold? 

A. That is my opinion. 

Q. Would the penitentiary lands 
bring that? 

A. If they were the same, or the 
same quality. 

Q. Would that land be good se- 
curity for tlie loan of money at $5 per 
acre? 

A. Yes, sir. I don't know of any 
land within eighteen or twenty miles 
in that direction that would not be 
pretty good security, at the minimum, 
for $5. 

Q. Do you think it would bring 
that ajiount, $3. at any time? 

A. Where there >s land buyers in 
the country. 

Q. Would it bring that now, do 
you think? 

A. I do not know, sir. 

Mr. ESTA BROOK. That is all. 

Mr. REDICK. Mr. President and 
Senators, I believe that is all our 
testimony on the money loan. 

Senator THOMAS. I would like to 
ask the counsel for the respondent if 
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they have offered the abstract of the 
title of the lands? 
Mr. REDICK. Yes, sir. Here It is. 

Charles W.Setmour sworn and ex- 
ammed. 

By Mr. Redick : 

Q. Are you acquainted with James 
Sweet, tlie Treaburer of this State? 

A. Yes. 

Q. How long have you known 
him? 

A. I think about nine years. 

Q. State whetlier vou was present 
at the city of Omaha during the month, 
perhaps, of September of 1870, and 
heard a conversation t>etweeu Sweet 
and Governor Butler, relative to the 
five per cent, fund being in the Treas- 
ury, »nd relative to who induced Gov- 
ernor Butler to borrow it out, and 
state what it was and bow it arose? 

A. 1 was present at a meeting of 
the Central Committee in September, 
1870, I thinlc, and my recollection of 
the conversation that took place there 
.is verv nearly the same as related by 
Mr. Hathaway. That Governor But- 
ler went on and made his statement, 
as stated here by Mr. Hathaway, and 
Mr. Sweet assented to what wa^ said. 

Q. What was Butler's statement 
about the Hve per cent, fhnd ? 

A. He went on and stated how that 
he had been to Washington and had 
secured the fund, and that he had 
made arrangements with E. B. Taylor 
to bring the money on. It seems he 
left Washington before Mr. Tay- 
lor, and Mr. Taylor brought 
the money and placed it 
in the First National Bank 
at Omaha. He then stated that he 
and Brock h8«l had some conversation 
about the fund being there, and that 
he had given Mr. Brock a power-of-at- 
toniey to go there and iret the money, 
and place it in the State Treasury; 
tuat afterwards, I don't know how 
h»ng, Mr. Sweet had suggested to 
Governor Butler that he had better 
borrow the money and secure the 
Slate, as the money was in the Treas- 
urv and not drawing interest. Alter 
this statement was made he then 
turned around to Mr. Sweet and a^ked 
him if these were not facts.or something 
to that effect. Sweet said it was, and 
then went on to es plain the reason 



why he had suggested. The reason 
Swtet gave was that the mnney was 
in the Treasury and not drawing in- 
terest, ami it would be better for the 
State that the Governor, or somebody 
else, should borrow it and thus secure 
the State. 
Mr. REDICK. That is all. 

CROSS-EXAMINATION. 

By Mr. Estabrook : 

Question. What time was it? 

Answer. I think it was on the 17th 
of September, 1870, when this conver- 
sation took place. 

Q. Did Butler say he had secured 
it by mortgages at that time? 

A. I so understood. 

Q. By one mortgage or more? 

A. I do not remember whether he 
used the word mortgage or mortga- 
ges. 

Q. Did h« go into details? 

A. No; I merely understood him 
to say he had secured the State by 
mortgage or mortgages. 

Q. Was there a question raised as 
to whether the security had been filed 
and recorded? 

A. I do not know. There was 
something about the mortiraires hav- 
ing been sent for record, but I don't 
remember. 

Q. Don't you know w hat was Jone 
of the questions raised to induce the 
Chairman to bring the Central Com- 
mittee together? 

A. I do not know what the object 
was. I received a telegram without 
any explanation. 

Q. Fiom whom? 

A. From Ambrose. 

Q. Are you a member? 

A. Yes; and when I got there I 
did not know what we were called to- 
gether for, particularly, any more than 
they said there were certain charges 
preferred, and they desired to know 
whether they were true, or something 
to that effect. 

Q. Was there any question raised 
as to the power to loan this money? 

A. I think some member may have 
raitted that question. 

Q. Did Sweet, in that converf^atlon, 
refer to the particular time when he 
had urged the Governor to make a 
loan and secure It? 
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A. I do not think be gave any date. 
My idea was that it was after he put 
the money— after it had been put hito 
the Treasury by Mr. Brock. 

Q. State whether it was not there 
proposed or thought of. at least, the 
question discussed, whether Governor 
Butler could not be removed or dis- 
placed as a nominee for Governor on 
the Republican ticket? 

A. Yes. One or two men wanted 
to remove him without evidence. 

Q. Well, what was one of the pro- 
positions submitted? 

A. There was no proposition sub- 
mitted, and no action taken. 

Q. Did the committee have, Joint- 
ly^ any conversation with Governor 
Butler on the subject, whether he 
would do it or not? 

A. I do not know whether any 
conversation of that kind took place 
before the committee or not. I know 
this, that these men who wanted to 
remove him without evidence, may 
have said something of that kind. 

Q. Did the statement the Governor 
made satisfy the majority of the com- 
mittee? 

A. I do not know how the balance 
of the committee felt, but I relied on 
what Mr. Sweet stated about this fund, 
and in addition to that there was a re- 
port from Brock, after which Mr. 
Sweet pointed on that statement 
where tliis money was. 

Q. What was that statement? 

A. It was submitted by Mr. Brock. 

Q. What was the condition of those 
funds? 

A. The funds were in the hands of 
Butler, borrowed from the State 
Treasurer. 

Q. I ask, where, at that time, the 
committee found that fund to be? 

A. At that time they found that 
Governor Butler had l)orrowed it from 
the State Treasurer. 

Q. After that you were satisfied as 
a committee? 

A. I was satisfied. 

Q. Was yon satisfied he had given 
proper secu iries for it and to make 
the State safe? 

A. Yes. From what Sweet and 
the Governor said. Sweet stated the 
money had been placed in the 
Treasury. 

Q. Did he state he could give you 



knowledge on the subject that wonld 
contradict Butler*s statement? 

A. That is what he told us. 

Q. Did he claim to have knowled<(e 
of what was in that exiiibit. except 
what that exhibit showed mw the face? 

A. No, sir. 

Q. What exhibit was it? 

A. It was the one published in the 
State Journal I think. 

BE-EXAMINED. 

Mr. REDICK. The gentleman on 
the other side asked you where you 
found this fund. You answered that 
you found the Governor had borrow- 
ed it out. 

A. We found that it had been paid 
to Mr. Sweet, and Butler borrowed it 
of Sweet. 

Q. You said something about a 
mortgage? 

A. Yes, sir, I will make a statement 
to you. There was a first mortgage 
made which covered the whole tract 
of land. This was taken up, and 
these other mortgages taken. • 

Senator THOMAS. State all that 
was said about the mortgage having 
been sent to the County Clerk for re- 
cord? 

A. My recollection is that the mort- 
srages had been uriven to Brock, and 
he had sent them oown. 

Mr. REDICK. What was said by 
Sweet, if anything, about Butler hav- 
ing paid one years interest upon the 
loan of this money? 

A. I think Gkjvernor Butler made 
this statement, and Sweet assented to 
it. 

Mr. ESTABROOK. Did you know 
that he was acting as a partknilar 
friend of Governor Butler's to get him 
out of this scrape? 

A. No, sir; I did not know any- 
thing about this. I only know we 
had our session in the evenUig, and he 
w^as there, and made these statements. 

Mr. Seth Robinson called. No an- 
swer. 

C. H. Gere, called and sworn by 
the defense : 

Mr. REDICK. What is your bosi- 
ness, and what has been yonr business 
for three or four years? 
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A. I have been for the last three 
years editor, and one of the publishers 
of the State Journal, 

Q. Was you present yesterday, or 
the day before, when Mr. Broclc made 
a statement regarding a statement 
published on the 23d day of Septem- 
ber, 1870. 

A. Yes, sir; I wrote the statement, 
which was copied from the oritflnal 
statement, in the Treasurer's oflSce, 
which was signed by Nelson C. Broclc, 
Deputy State Treasurer. I was not 
present when it was bemg got up. I 
did not know anything about it before 
it was prepared. 

Q. State if you know about the 
time the statement was prepared, 
whether Governor Butler was in th.s 
city? 

A. He was not. I know from the 
fact that this settlement was j;ot at 
tlie Treasurer's office on Monday, the 
19th day of September. I know that 
on Thursday, the 15th, the Governor 
had an appointment at Beatrice. On 
the following day. the morning of the 
16th, he came through town, but did 
not get out of his carriage. He caught 
the train, and I went up with him to 
Omaha. That evening there was a 
meeting of the Central Committee and 
I returned the next day to Lincoln. 
On the 19th, which was Monday, I 
first heard of this statement, and got 
it It waa publtehed in the State Jour- 
' nal the next day. I will state that I 
did not publish it the same day, be- 
cause I went away with Mr. Kellogg, 
private secretary to the Governor, 
who took the original statement to 
Plattfimouth. where we met GovenH>r 
Butler, who looked it through, and 
then it was sent to Mr. Ambrose. 

Q. Who took It over, you and Mr. 
Kellogg? 

A. Wedid. 

Q. What did you bear Sweet say— 
or Brock, if anything, about the record- 
ing of these mortgages given for the 
loan of the money ? 

Mr. ESTABROOK. Upon what 
theory, do yon ask, gentlemen, to offer 
the hearsay evidence of Mr. Brock? 

Mr.B£blCK. Wehavelaid the found- 
ation for his Impeachment— and he 
waa acting State Treasurer, and we 



claim that all the statements of Brock, 
as such, are competent testimony. 

I will put the question in this way- 
State what Brock said to yon about the 
recording of the mortgage given by 
Governor Butler to the State, at the 
banking house at Lincoln?— (To Mr. 
Estabrook) Kow do you object to 
that, sir? 

Mr. ESTABROOK. Yes, sir. Sena- 
tors, I will state that which Brock 
has said is not competent unless it is 
desired to impeach his testimony, and 
in order to do that, they must ask if he 
ever said so and so, fixing the person 
to whom lie said it, the time and the 
place ; and if he answers no, or that 
no such conversation occurred, then 
it is competent to bring witnessess to 
contradict him, and that is the only 
rule of evidence on which hearsay 
testimony can be admitted. 

ThePRESmENT. Gentlemen, the 
counsel for the respondent has asked 
the witnesses the following question 
(question read). The question is ob- 
jected to by the counsel for the man- 
agers. Have the counsel anything to 
offer? 

Mr. REDICK. Now to support that 
question we think it is very meet for 
you to know by whose fault this mort- 
gage was not recorded. Even although 
the mortgaire was not recorded it 
would bind D^vid Butler to the State, 
and the recording will not figure ex- 
cept to show the bonc^fide transactions. 
We are introducing this simply to dis- 
approve the charges they have 
brought against him. We are here 
to prove that David Butler is not 
guilty, but we go further and show 
that this mortgage is in the hands of 
the State Treasurer, and that Brock 
told Sw^ to Attend to it months ago. 
towhi^ Mr. Gere will swear. We 
want to make this thing as clear as the 
noon day sun, that that man ba«? not 
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done a thins: that is not right before 
the people ; and to satisfy you, Sena- 
tors, that that man did nothing wrong ; 
and if there was any neglect in not 
recording these mortgages, it is not 
our fault. 

Mr. ESTABROOK. I would like to 
ask the counsel If they claim they have 
laid the ground for the impeachment 
of the witness Brock? 

Mr. REDICK. Yes, sir, we do. 

Mr. ESTABROOK. Then if you 
put it on that ground we want 
to see the evidence first. 

Mr, EEDICK. We claim its admis- 
sion on another ground, which Mr. 
Marquette will show— on the broad 
gauge. 

Mr. MARQUETTE. Now, an at- 
tempt has been made here to prove 
that this money never went into the 
State Treasury by what Mr. Butler 
said. They say he told Brock, when 
he went for the money, not to put it 
into the Treasury, but to his credit 
We contend he never said so. How 
are we to prove that? We say Mr. 
Brock went and got the money, as the 
State Treasurer. We prove that by 
what Brock did and said. The parties 
there are the Governor of the State 
and Mr. Butler. Mr. Brook Is the 
agent of the State. Most certainly if 
what David Butler would t$ay is evi- 
dence against him, what the State 
would' say against her agent would be 
evidence against the State. Let us 
read. '*Greenleaf on Evidence;" page 
159, sec. 113. 

^^The principal constitutes the agent 
his representarive. In the transaction 
of certain business; whatever, there- 
fore, the agent does, In the lawful 
prosecution of that business, is the act 
oftbe principal, whom be represents, 
And ^' where the acts oftbe agent will 
bind the principal, there, his represen- 
tations, declarations, and admissions, 
respecting the subject matter, will 



also bind him, if made at the time and 
constituting part of the res getta.^^^ 

Now, would It be denied, for one 
moment, that we could not show the 
acts of Mr. Brock In putting this into 
the Treasury. The authority says if 
we can show bis act we can likewise 
show his declarations. He admits he 
got this money, and the only question 
is whether he put it In the State Treas- 
ury or not. If you allow him to come 
In here to swear himself clear, and not 
allow a word he has said outside to 
contradict. It would be a one sided 
matter. We simply ask that his acts 
and his declarations, which go to 
show what they were, he gave in evi- 
dence, to show the nature of this 
whole transaction. We think it law- 
ful and ask it fairly. 

Mr. ESTABROOK. Mr. Redlck 
makes a statement ftill of joyful en- 
couragement. He says before we get 
through with this thing, he will prove 
David Butler as pure and innocent as 
an unborn babe, or words to that ef- 
fect. This will be cheerfhl evidence 
to be promulgated to the people of 
Nebraska. If he will show David 
Butler clear and pure in the charge 
now under consideration, and will 
show that money deposited in the 
State Treasury, and that it is there 
now, or if he will show it has been 
drawing interest, or handled at all In 
the way the law contemplates he will 
entitle himself to the thanks not only 
of the present generation of Nebraska, 
but the generations through all com- 
ing time. In regard to the law in- 
volved in the question before the Sen- 
ate, they propose to prove an inde- 
pendent statement, gathered as they 
were traveling about the streets, made 
by Brock. This, I thinki no one will 
contend, was contemplated at the 
time. No foundation was laid to im- 
peach him upon this charge. 1 sub* 
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xnit to you whether it would be better 
to prove what he stated at that time, 
than to jco into the streets and asic Mr. 
Brocic himself what it was. He is 
competent and why not brin^hlm? 

Mr. RE DICK. We tlxed the place. 

Mr. E8TABR00K. You might fix 
a place; and he says *'no." I don't 
pretend to say you could not bring 
him in to state he did not. They pro- 
pose to catch up what he might have 
said walking around these streets at 
the time of a fierce political campaign, 
where he has said he was suborned to 
make statements that were not true 
in order to shield Governor Butler, 
and now it is proposed to come in 
here and have an individual retail it 
second-hand. He may be at the sound 
of my voice. Now, if you have any 
reputation at stake as lawyers, I im- 
agine this course will not be pursued. 
I think we have been bound right 
down close to the rules. I don't know 
of an impeachment tnal carried out 
80 strictly as in the present ; and if so 
wide a departure as is claimed here is 
to be allowed now, 1 don't know what 
doors may hereafter be opened. I 
ask simply that the pound of flesh be 
allowed, drawing no blood. 

The PRESIDENT. The question, 
ifi Its present form is— **State what 
joa heard Sweet say, or Brock, if any- 
thing, about the recording of these 
mortgages given for the loan of this 
I money ?'* 

' Mr. REDICK. I object to that, uo- 
lesa the foundation is laid to impeach 
him. 

The PEtESIDENT. Gentlemen, the 
qaestion is objected to. Shall the ob- 
jectbn be sustained^ As many as are 
of opbion that the objection be sus- 
tained will, as their names are called, 
anawer **aye;" those opposed will 
aoewer "no." 

The following is the vote ; 



Ayes— Cropsev, Gcrrard, Hascall, 
Metz, Sheldon, Tennant— 6. 

Nays— Brown, Hawke, Hilton. Ken- 
nedy, Thomas, Tucker, Mr. President 

—7. 

Senator KENNEDY explained that 
ho voted to show the conversation. 

The PRESIDENT. Six genUemen 
having voted in the affirmative, and 
seven in the negative, the objection is* 
overruled. 

Mr. REDICK. Now will vou sute 
what was the conversation about 
those bonds and mortgages in Sweet's 
banking house? 

A. I saw the mortsracres there and 
told Brock they haa better be sent 
down for record. He said he did not 
want to send them without an order 
from Sweet. I sent a telegram to 
Sweet for an order. Brock said that 
this whole tmuble about this thing 
originated in the carelessness of Mr. 
Sweet; that Sweet had agreed months 
before to draw these mortgages, and 
his objection to sendhig them down 
there was, that it would not look well 
to send them down just at that time. 

CROSS-EXAMINED. 

Mr. ESTABROOK. Have you seen 
the mortgages? 

A. I saw them at that time. 

Q. Have you seen the mortgages 
shown here? 

A. I think not. I should have said 
there was but one mortgage there. 

Senator THOMAS. Can you fix the 
date? 

A. It was the forepart of Septem- 
ber; about the time that the question 
first started about the securities, in 
the newspapers. 

Mr. ESTABROOK. Was there any- 
thing said m that conversation about 
ante-dating the mortgages ? 

A. I don*t remember that there 
was. 

Q. Did not he say that he had been 
requested by Governor Butler to ante- 
data the mortgage ardcertlfioate? 

A. I don^t recollect it. 

Q. Don't you know that he said 
the trouble was, the mortgager were 
ante-dated, and that Butler wanted 
him to ante-date thp certificates, ^^4 

5^ 
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he did not want to do it, and said he 
had sent them to Sweet? 

A. I don't recollect. 

Q. Did you see the date of the mort- 
gajfe? 

A. I did ; but don't Icnow the date 
now. 

Q. Did you see, yourself, that the 
mortgage was ante-dated ? 

A. 1 suppose it was. 

Q. Do you know about the time 
the mortgage was prepared? 

A. I thinlc, perhaps, it was pre- 
pared in the month of September. 

Q. But it bore date sometime in the 
.spring of 1869? 

A. Did not notice the time. I did 
not notice the date of the acknowledg- 
ment. 

Senator THOMAS. AVhat mortgage 
was Brook speaking of. By whom 
was it signed. In whose handwriting 
was it written ? 

A. The mortgage was signed by 
David Butler and Lydia Butler. I 
can't say whose writing it was in. It 
was to the State of Nebraska. Brock 
was speakiug of the mortgage given 
by Butler to secure the loan of ^15.- 
OUO. That's my impression, but would 
not be positive it was $15,000. 

Senator HAVVKE. Was the mort- 
gage you speak of properly acknowl- 
edged? 

A. I could not swear whether it 
was properly acknowledged or not, 
but my impression is there was an 
acknowledgment. I did not examine 
it to see as to the legality. I cannot 
say before whom it was taken. 

Senator THOMAS. What property 
was mortgaged therein. What was 
the date thereof? 

A. I cannot swear to the date, and 
can only answer generally as to the 
property. I think it was the property 
in the county of Pawnee. I know it 
was^ from the fact that the mortgage 
waa to be sent to Pawnee City for 
record. 

Mr. ESTABBOOK. You stated, I 
think, the amount of the mortgages? 

A*. I taid my impression was that 
it w^ ab^t 915,000. That is simply 
the impression Xhad at the. time. I 
can state how I got tliat impression. 

Q. Well go CD. 

A. At a conversation at the bank 
with Mr. Brock, he told me that the 
Governor had borrowed $15,000 of 



this school-fund. This was but a few 
days prior to the other conversaiion. 
All during September. 

Q. What has become of the first 
mortgage? 

A. I heard the Governor say it was 
sent down to Pawnee county. I un- 
der^itood him to say that it was not re- 
corded, by the request from him not 
to do so. 

Mr. REDICK. State all that he said 
about that? 

A. He said that the reason he did 
not want the first mortgasre recorded, 
was that it tied up all his lands in «>ne, 
and that if he wanted to sell any of it 
he would have to procure the release 
of it, and that he had it made out in 
separate mortgasres. 

Q. Did he say it was done with the 
consent of Sweet or Brock? 

A. I don't know. 

Senator THOMAS. When was that 
mortgage made. Tell all you know 
on that subject, either from your own 
knowledge, or from conversation with 
Governor Butler? 

A. I did not see the mortgage 
made. I don't recollect of ever hear- 
ing Governor Butler say wheuhe made 
it out. 

Q. Did Brock say in that conver- 
sation when it was made? 

A. I don't recollect that he did. I 
don't thhik that subject came up. 

Q. Where is that mortgage now? 

A. I only know from hearsay. I 
have heard the Governor say that it 
was cancelled. I simply heard the 
same that he has made in his official 
message to the House. I don't know 
anything from my own knowledge. 

Mr. REDICK. Did the Governor 
say where it was? 

A. Xo, sir ; I never heard him. 

Mr. ESTABROOK. You heard him 
say that it was cancelled? 

A. I heard him say so. 

Q. That he had recalled it from 
Pawnee county? 

A. Yes, sir. 

Q. When? 

A. Sometime last fall. 

Q. Durlnff September? 

A. No, sir, after that. 

Q. After election? 

A. I think so. 

Senator THOMAS. Was that mort- 
gage made oii the day it bore date. 
State all you know on that subject 



uigitizea Dy x^:jv/v/x lv^ 



&' 



ajf^ 



mPEAOBMJSNT TMIAL. 



97 



either ftrom your own knowled/ire or 
from conversation with the Governor? 

A. I can only state my impression, 
which 1 have stated before. I cannot 
recollect any conversation which I 
have had with the Governor rcsrardinip: 
the date of that mort«:a>;e. and cannot 
say where I >fot my impression, but I 
suppose from the many stories, or 
common rumors, or something of that 
kind. 

Q. Was it made on the date re- 
ported? 

A. I liave answered that. I only 
had a jreneral impression that it was. 

Q. Can you state in whose hand- 
writinjT the bonds and mortira^^es 
which have been offered in evidence, 
are written? 

A. I think that is in the handwrit- 
in>rof the Attorney General of the 
State at that time, Robinson. It looks 
like ilia handwriting. They are all 
the same. 

Senator SHELDOX. Was that 
mortgage sent to the Connty Clerk of 
Pawnee county for record, and if so, 
do you know why it was not filed on 
the records of said county, as they do 
not appear on the records from the 
abstract of said county? 

A. 1 can only state what I have be- 
fore in regard to that. I do not know 
of my own knowledge about it. but I 
have heard— 

• Mr. REDICK. Mr. Gere, I don't 
think you ought to state what you 
heard. 

Senator KENNEDY. Was that 
mortgage made with a view to silence 
the talk of Governor Butler's political 
eDeniies, as regarded the five per cent, 
fund? 

A. Not that I know of. I suppose 
it icas made to secure the loan. 

Mr. ESTABROOK. Doift you know 
that the primary object was to silence 
the clamor raised at tliat time? 

A. I cannot state. 

Q. Weil, what is your impres- 
sion—as you have been very free 
with your impres:«lon8 here? 
Was not the primary object on 
the part of the Governor, to silence 
the clamor during the political cam- 
paign? 

A. I don't think it was. 

Q« Was not that one of the ob- 
jects? 



A. I can't state what object the 
Gk)vernor had. 

Q. Then how do you know the ob- 
ject was to secure? 

A. You a>ked my impression. 

Q. Now, I ask you again your im- 
pression as to whe her this was not 
one of the objects to silence the clam- 
or? 

A. I do not know. It possibly 
might have been. I have notliing to 
found that upon. 

Q. 1 am asking your impression in 
this case, as in the other. 

A. My impression is simply a 
doubt. I don't know whether it was. 

Q. Y6u have no impression ? 

A. I have a doubt. - It misrht have 
be«*n or not. 

Q. In your opinion, would that 
mortgage have been made at that 
time had not the question come up at 
the poll ical campaign? 

A. In my opniion the mortgage 
would be made at any time that Mr. 
Sweet had sent tlie form to be signed. 

Q. But that particular mortgage? 

A. I cannot say. 

Q. What is your impression ? 

Mr. REDICK. Put that in writing, 
and I'll object to it. 

Mr. ESTABROOK. You don't like 
the impressions of tliis witness? 

Mr. REDICK. He has answered 
you four or live times. 

Mr. ESTABROOK. We will waive 
it. 

Mr. ESTABROOK to witness : 

Q. It' you think it was done in 

firood faith your relations are very 

intimate with the Governor? 

A. Tolerable. 

Q. If this was done in srood faith 
to secure the State, how do you ac- 
count for the fact that the giving of 
the mortirage was delayed from the 
spring of 1869 to September. 1870? 

A. I can only state from what Mr. 
Brock stated— that Sweet had agreed 
to draw the mortgage, and had not 
done it through his carelessness. 

Senator THOMAS. I did not hear 
the answer to tlie question— If the 
mortirage was sent did it not appear 
on record? 

A. I cannot say anyttitng fhrther 
on that poUit than 1 have. 1 dont 
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know, except what I have been told. 
I have heard the Governor say that he 
wrote to the County Clerk not to re- 
cord i^, for the reason I gave. 

Senator THOMAS. How lon>j: after 
it was sent? 

A. I do not know when it was 
sent. 1 think this inesoa^e was sent, 
probably in November, 1870. 

Senator THOMAS. Can you state 
when the Governor was sent down 
there? 

A. Ko, I cannot. 

Mr. ESrABROOK. Did he send 
the request wiili the mortgage to the 
County Clerk? 

A. He did not send the mortgage, 
that ever 1 heard. 

Q. Can you state why it was sent, 
and the document was not recorded in 
the usual way ? 

A. No. 

Q. Don't you know the reason 
was, because it was not acknowledged ? 

A. No. I supposed it was" ac- 
knowledged. 

Q. Were you not, at the same 
time, the Governor's private secre- 
tary? 

A. No. 

Q. Are you not a partner of his in 
the printing business I 

A. No. • 

Mr. REDICK. State how long you 
have been Governor Butler's . private 
Secretary? 

A. From the time he took his office 
until the spring of 1868. 

Q. State whether yon are familiar 
with his transactions during that thne, 
as his private secretary V 

A. I think with the most of them. 

Q. State whether you know of any 
transaction between the Governor and 
the State that was nor entlrelv honest? 

A. During the time I was his pri- 
vate secretary, £ did not know of any 
dishonest act of the Governor's, cither 
to the State or private individuals. 

A. W. Kellogg recalled. 

Mr. REDICK. I wish to ask you 
whether you recollect carrying a cer- 
tain statement, sworn to by Mr. Brock, 
and where you carried It to. 

A. 1 carried it to the Governor at 
Plattsmouth, as he was to speak there 
that night. It was made to the Audi- 
tor. 1 took the statement down there, 
as I wished to see him and th^n mall 



It. The signature was made in the 
handwriting of Mr. Brock. At the 
time the statement wa< made. Gover- 
nor Butler was not In Lincoln and 
knew nothing about it. 

CROSS EXAMINED. 

Mr. ESTABROOK. Do you not 
know In whose handwriting this was? 

A. It was In General Robinson's 
or Colonel Webster's. 

Q. Did you have a conversation 
with Brock, with regard to that sute- 
ment? 

A. I did not. I did not know wliat 
the statement was In regard to at that 
time. 

Q. Did you know anything about 
the time this mortgage was prepared? 

A. No, sir. 

Q. Did you have charge of the pa- 
pers In the Gk>vernor's office? 

A. Yes, sir. I think the mortgage 
had been In the Governor's office a 
month or so. All these mortgages 
were In the clerk's office for record, 
until yesterday. 

Q. Was that statement to which 
you referred yesterday, the onlv state- 
ment with regard to the condition of 
this public fund made for pnblicatlon? 

A. 1 think he made another one for 
Mr. Ambrose for publication. I cbhik 
it was different. 

Q. Did you ever have any convex 
sation about this with Mr. Brock? . 

A. Yes, sir. 

Q. Did you not know from that 
conversation that it was made to assist 
the Governor in the political cam- 
paign ? 

A. I know after this statement was 
made. Ambrose came down and want- 
ed him to make a statement; Brock 
refused at first, but afterwards made 
it. It was somewhat different. 

Q. D<m*t you know he made both 
of them to have their effect on the 
political campaign? 

A. I suppose they were made to be 
used in the campaign, as they were 
made at tliat time. 

Q. Don't you know ♦hat Brocic 
made more statements with regard to 
this matter in the office of the Gov- 
ernor? 

A. I don't know that he did; I 
know that none of them were made 
when the Governor was here. 



ftt. 
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Senator THOMAS. When were the 
bonds and inortjyra^es, which have 
been offered in evidence. p]ac>;d in the 
po8Stf9f>ion of the State Treasurer, and 
bow lonj^ did they remain there? 

A. 1 am unable to state. They 
were there, I should think, about the 
last of Decern bfr or the first of the 
year, but I am not posiiive. 

Mr. REDICK. 1 would like to ask 
thid witness a question if you won^t 
object — Did you hear Governor Butler 
say why he ^ot tliose mortgages from 
Pawnee county, and if so, fur what 
purpose? 

A. J do not know. 

Q. State how lon^ you have been 
in the employ of the Governor as pri- 
vate seci el afy? 

A. SmceJuiy. 1868. 

Q. Are you familiar with his trans- 
actions? 

A. I think I am. 

Q. Did you know of any of his 
transactions but what were strai^^ht- 
forward and honest? 

A. No. sir. 

Senator THOMAS. When did yon 
first see the bonds and mortgages 
olfered in evidence? 

A. I think it was abont the first of 
this year. 1 either took them to tiie 
Treasurer's office or ^ot them of the 
Governor. 

Mr. ES TABROOK, Didn't yon con- 
.vey them to th« Treasurer's office? 

A. 1 think 1 did. 

Q. Was tlie Treasurer tliere? 

A. Yes, sir, or Ids deputy. 

Q. Do you know of their beinir 
med? 

A. I think so. 

Senator GERRARD. I desire to 
Mk Mr. Gere a question. (Mr. Gere 
resumed his seat in the witness chair.) 

Q. Is the statement published in 
tile State Jwurnal^ of wliich yon liave 
i^poken. the same as maile in the Au- 
ditor's office by Mr. Brock as Deputy 
Treasurer? 

A. 1 think it is the same, with one 
dift*eren<*e. There was in the state- 
ment of the investment of the perma- 
nent school fund, as furnished fiM>m 
the Auditor's office, an item of $20 
invested in U. S. 6's. which, by a typo- 
^aphical error, was left out of the 
published statement. 

Senator THOMAS. What state- 
raeut? 

2» 



A. Published September 23,1870. 
Seth Robinson sworn. 

Mr. REDICK. What has been your 
business in the last three or four 
years? 

A. Practicing law here. 

Q. State if you was Attornej' Gen- 
eral during 1869 and 1870? 

A. Yes, sir. 

Q. Do you reccollect the circum- 
stance of Governor Butler arranging 
with Mr. Brock, to go to Omaha and 
get cerraiu money there belonging to 
the State? 

A. 1 was not present when tlie ar- 
rangement was made, but I recollect 
the circumstance. 1 drew a power of 
attorney for him. 

Q. State whether Mr. Brock knew 
it was the 1\vii per cent, fund which 
he was going to get? 

A. lie did know it. 

Q. State how lie knew it? 

A. The Governor ordered me when 
I came in, I beiieve in the morning, to 
draw a power of attorney for Mr. 
BrucK to sign the warrant and receive 
the money. I tcdd him 1 thougljt an 
open letter would answer ever\ pur- 
pose. Mr. Brock was not there at the 
time and the matter was letY until Mr. 
Brock came up ani he insisted on 
having a p.»wer of attorney. He men- 
tioned the strictness of the banks, and 
the Governor suggested that the bill 
was drawn to him as Governor, and 
in order to satisfy both quibbles I put 
the power of attorney under the fi^reafc 
seal of the State of Nebraska. There 
WHSconsiderable talk abont the money . 
arising trom the sale of lands, and l)e- 
ing the five p..r cent. fund. Bi-ock did 
not say much but listened to the con- 
versation. Governor Butler wanted 
the power o** attorney to show that it 
was State money and not his. 

CROSS-EXAMINED. 

Mr. ESTABROOK. The object of 
this conversation with you was to 
show you how he wanted the power of 
attorney drawn, and directed to von 
individually? 

A. Yes, 

Q. Was the law referred to, or dis- 
cussed at all, under which this money 
was drawn? 

A. 1 believe not. He mentioned it 
as th^five per cent. ^ 
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Q. You understood it yourself? 

A. Yes. 

Q. Is Brock a lawyer? 

A. I tbiuk uot. 

Q. But do you know he understood 
it as you did? 

A. I rej^ard him as a man of ordi- 
nary intelligence, and if his intellect 
was in a normal condition he must 
have known it. 

Q. You think every man whose in- 
tellect was in a normal condition 
knows all ahout the five per cent, 
fund? 

A. It was stated hy the Governor 
that it was the State money, in Mr. 
Brock*s presence. The Governor ex- 
ecuted it as Governor. 

Q. W hat did Brock say ahout it him- 
self to induce you to believe he knew 
what the fund was? 

A. I don't think he said anything. 

Q. You took it lor granted he knew, 
because he was a silent listener? 

A. Yes. What Brock insisted on 
was tlie power of attorney. 

Q. Did *iot he state, as there was a 
doubt about it belon^iuj^ to the people 
or the Governor, that he wanted it to 
be sent to meet both cases? 

A. No. He did not say. 

Mr. KSTABROOK. You say you 
are Attorney -General. Uow did you 
receive your commission? 

A. I recehed it iii the ordinary 
way. 

Q. No, sir. Wiio appointed you? 

A. I got my commission from the 
Governor. 

Q. Who appointed you? 

A. I received the appohitment from 
Crovernor Butler and the commission. 

Mr. EEUICK. Who was your rival 
for the Hauie appointment? 

A. 1 believe Mr. Estabrook. 

Q. Experience Estabrook? 

A. Yes. 

Q. Was not he your main rival? 

A. I believe he was. 

Q. Who drew the ori^rinal law 
making it proper to appohit an officer 
like that? 

A. I lielieve Mr. Estabrook. 

Q. Estabrook! Experience 'Esta- 
brook ! Do you know at whose parti- 
cular suggestion it was prepared? 

Senator THOMAS. Mr. President, 
I think that is not the question. 

Senator THOMAS. Do you know 
who drew the first mortgaxe 4Brhich 



was made by Governor Butler to se- 
cure the five per cent, fhnd, andbefoie 
whom it was acknowledged? 

A. I did know who drew the mort- 
gage, from having seen it, but I would 
not testify in whose writing it was. I 
think I knew at the time. I have my 
impression now. 

Senator THOMAS. WhatU your 
impression? 

A. My impression is It was in the 
writing of Mr, Kellogg. 

Mr. ESTABROOK. When was thte 
former morti^age drawn? 

A. I tliink in May, 1869. 

Q. Was the mortgage submitted to 
you as tbe law-officer of the State? 

A. No. 

Q. Was not your opinion taken 
upon it by Governor Butler? 

A. No. 

Q. When did you first see it? 

A. I saw the mortgage this past 
fail, after September. 

Q. Don't you know whether, fVom 
the conversation you had with tbe 
Governor, or other source conveying 
knowledge, that it was ante-dated? 

A. I think it was. I think it was 
not drawn on the day it l>ore date. 

Q. Don't you know it was draviii 
sometime in the full and afler the 
election ? 

A. My impression is after the 
election. 

Q. Well, during the month of 
St'ptember? 

A. I would not say it was not 
drawn in August. 

Q. Don^t you know it was drawn 
for the purpose of meeting the 
clamor? 

A. I was not here during the 
clamor. 

Q. Was it drawn before you went 
away? 

A. Not to my knowledge. 

Q. Do you know who returned it 
from Pawnee county? 

A. I know what 1 have heard. 

Q. Did not you see the accompany- 
ing title? 

A. No. 

Q. Don't you know that the certifi- 
cate upon it of acknowledgment was 
not subscribed? 

A. Well, sir. the mortgage was 
handed to me. I threw it open, but 
never read the mortgage througtu 



uigitizea Dy x_:jv/v/ 



^.v 



L^«_?a J.. 



IMPEACHMENT TRIAL. 



101 



Could not tell whether it was ackDowI- 
edired or not. I understood there was 
a defect which Mr. Sweet regarded as 
material hi the mortgage. 

Q. Did you learn it from the Gov- 
ernor? 

A. I learned it from the Governor 
that Mr. 8weet had reasonable objec- 
tion. 

Q. As to something in the body of 
it, or the certificate? 

A. There was a defect somewhere. 
He also gave me the same reasons as 
testified— that is to his desire to have 
a mortgage returned. 

Q. Were you consulted in regard 
to these other mortgages now before 
the Senate? 

A. Drawn under my supervision in 
December last. 

Q. Do you know what became of 
them immediately? 

A. I gave them to the Governor to 
have his wife execute and acknowl- 
edge them. 

Q. Were they so executed. Was 
you present? 

A. I know the Governor executed 
all the bonds in my preseuce, and the 
aiortgages also. 

Q. Was hift wife there? 

A. No. He was to take them 
home. 

Q. What was his object in exectit- 
ing these mortgages at that time? 

A. I suppose one was to give to the 
State a valid security for the loan of 
the money, and it was partly at my in- 
stance. I had been requested previ- 
ously to draw the mortgages but had 
not been able to get the separate 
tracts of land. At that time wc got 
the description. 

Q. Was not one of the objects, as 
expressed by the Governor, to meet 
the storm he expected would be raised 
m regard to the deposit ef that Aind ? 

A. That is a mere matter of infer- 
ence. 1 think it was at the time The 
mortgages were drawn. I could not 
testify as to his motives. 

Q. What was one of the motives? 

A. I can't say as to his motives. 

Q. Don't you have reason to he* 
lieve that these mortgages were fixed 
up to silence the clamor? 

A. No sir. I think one of the 
main motives wm to give security for 
this loan, 



Q. Do you know from your 
own knowledge, or from what you 
learned from the Governor at that 
time, what had become of the fund for 
which this land was security? 

A. He told me at first that he bor- 
rowed $15,000, and afterward that the 
building fund was runuin^r low and he 
paid some estimates, 1 do not think 
he had checked it out and paid esti- 
mates on his own house. 

Q. Don't you know that he loaned 
$10,000? 

A. I have had nothing to do with 
any such loan. I know of no such 
loan. 

Q. How many mortgages did you 
draw up at that time? 

A. I drew up at one time, seven- 
teen bonds and mortgajres; on the 
next day, I think it was, I drew two 
more, making nineteen l>onds and 
mor^ages. This was not after the 
meeting of the present session of the 
Legislature. 

Senator THOMAS. What bonds 
and mortgages are you speaking of? 

A. The mortgages shown here. 

Q. Did you draw them up your- 
self? 

A. I did not do the writing, I had 
the supervibion of them. I think I 
drew them all in December last past. 

Q. Do you know whether they 
were taken immediately to the Recor- 
der's office? 

A. I have no personal knowledge 
on that subject. 

Q. Have vou any knowledge ob- 
tained fi'om the Governor? 

A. Yes sir. I advised him to attend 
to the matter, and have them recorded. 
It was very soon alter this that they 
were drawn. 

Q. Was this advice given to him to 
send them off, made in view of having 
them there to meet this coming storm? 

A» I did not anticipate any storm ; 
my object was, as a friend of the Gov- 
ernor, to be ready to meet any inqui- 
ries the Jjegislature might make. 

Q. Did not you know that, up to 
that time, there was no security at all. 
which could be enforced in law? 

A. I know there was a prior mort- 
gage, which I think was enforcable. 

Q. In conversation with the Gov- 
ernor, did you understand that this 
$15,000 had been loaned to the Gover- 
nor by the State? 
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A. Yes, sir, I understood it was 
borrowed in the regular way. 

Senator THOMAS. I understood 
you to J«ay that you made these bonds 
and mort^ra^et) in December. 

A. Ye8, sir. 

Q. I see that one of the mortgages 
is dated May, 1870. 

A. That's a mistake. It should be 
May, 1869. 

Senator TFIOMAS. Why did you 
date it May, 1869V 

A. Because I understood that the 
nionej' had been got then and of 
course interest should be drawn. 

Mr. KEDICK. Did you ffet that 
understanding trom Sweet. Brock or 
the Governor? 

A. I think 1 got it from the tirst 
moitgage that was drawn. 

Senator UASCALL. State the 
whole number of mortgages that the 
Governor executed to the State in the 
lattf.r part of December last to secure 
the payment of the $16,881.20 in ques- 
tion, and also the number of bonds 
executed. 

A. 1 have stated that ray recollec- 
tion is nineteen bonds and nineteen 
corresponding mortgages. 

Mr. ESTABKOOK. You say you 
superintended the preparation of tliese 
bonds and mortgages? 

A. idid. 

Q. Were there any parties, except 
Governor Butler himself, to hidicate 
their character, or the property to be 
embraced? 

A. Well, sir, as to the character of 
the morttrages I did not consult him, 
and to the propeity I got them from 
him. 

Q. Was there anj body beside Gov- 
ernor Butler indicated that there 
should be a mortgage? 

A. I had some conversation with 
Mr. Brock. 

Q. Was it not purely an individual 
transaction? 

A. Certainly it was. 

Q. Don't you know that there were 
no parties to the contract except the 
Governor? 

A. What contract? 

Q. 'J'he mortgage. 

A. It is not a contract. 

Q. What is it. then? 

A. It is a deed. 

Q. You say as a lawyer, that a 
mortgage is not a contract? 



A. Yes, sir. 

Mr. REDICK. He is right 

Mr. ESTABROOK. He is not right 

Witness. A mortgage is a deed 
convevitig real estate; it conveys It 
and leaves nothing to be done. A 
con^^ract is an agreement to do some- 
thing. 

Mr. ESTABKoOK. Then I have 
learned some more law. 

The PRESIDENT. The Chair will 
request the counsel on both sides to 
confine themselves to the question. 
The Chair is of the opinion that this 
is entirely outside. 

Mr. ESTABROOK. Was there any 
party to the deeds except Butler? 

A. Yes. sir. 

Q. Who? 

A. Him and the State of Nebraska . 

Q. Was anybody consulted? 

A. No, sir. 

Q. Who dictated them? 

A. Well, sii-, I dictated the fornix 
myself, and 1 understood the best 
lands to be put in. 

Q. Was not it a nmtter of caprice 
wiih him? 

A. He might have deceived me, 
but I tiduk it was not. It was his 
judgment. 

Q. Did you understand that he 
negotiated with anybody in regard to 
the forms of those deeds? 

A. I did not. 

Q. Did you consult with any one 
else about drawing the mortgages? 

A. I <lid not consult with anybody, 
but drew them up myself. 

Mr. ESTABROOK. That ain't 
what I asked you. 

Mr. REDICK. That is the ques- 
tion you put, and I insist upon the 
answer. 

Mr. ESTABROOK. No, sir; I was 
asking you if the Governor was not 
the sole party to dictate the particular 
lands and amounts? 

A. The Governor gave me the 
lands himself, and the amount <if 
money to be secured by each piece. 1 
consuited no one^ but drew the deeds 
to suit myself. 
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Mr. REDICK. What did lie say to 
jou that he had done, speakiu? of 
drawing the money? 

A. I knew previously he had drawn 
the money. He told uie that. 

Q. But did he say he had borrowed 
4tall? 

A. He told of the school f\uid. 

Q. With whom he negotiated? 

A. He did not mention anybody. 

Q. Then, as an officer of the State, 
you dictated the form and insisted on 
Butler*8 giving the best land? 

A. I advised land of two-thirds 
more value than the amount of money 
secured. 

Q. And when you took the mort- 
«rages to Brock you had a conversa- 
tion? 

A. I took seventeen bonds. He told 
me there was yet some money unse- 
cured, and 1 said as soon as I pre- 
pared the bonds I would ;rive the 
security. 

Mr. ESTABROOK. When was that? 

A. In December. 

Q. Do you mean to tell this Senate 
lie looked them over, and knew the 
property' inchuled there? 

A. No. The mortgages were not 
there, only tlieb^nds. 

Senator THOMAS. Can you tix the 
day in December? 

A. It would be hard to do that. I 
(lid not take the acknowledgment, and 
have nothing to fix the day in my 
luhid. 

Senator THOMAS. Did you see Oie 
bonds sent? 

A. I would not be positive. I think 
I did. I know he signed them lo my 
presence. 

Senator THOMAS. Oa the Pame 
day on which you drew them up? 

A. I thhik it was. 
Senator THOMAS. I would like to 
know what was done ^1th them ? 

A. Th<»y ^ere handed to me to 
band to Mr. Brock, which I did Imrae- 
dfaitely. It was after the usual busi- 
ness houi-s, and the mortgages were 
to be executed and acknowledged by 
himself and wife, and forwarded to 
Pawnee county forthwith for record. 
Mr. ESTABROOK. You were 
sworn as a witness before the investi- 
gating committee. I am told by one 
of the Managers you stated there the 



money was not loaned to Tlohenor be- 
fore your advice was taken ; will you 
state your advice? 

A. I don't remember testifying any 
such thing. 

Mr. KKDICK. I object. 

Mr. Estabrotik repeats his question. 

A. I had given no advice. 

Q. Well, before you prepared the 
abstract? 

A. I stated, I think, this; and 1 
state now, that I prepared the abstract 
before I prepared the securities. I 
know I did. The accident that the 
abstract was not dated was not inten- 
ti«mal. I forgot that. 

Senator HASCALL. How came 
you to date some of the mortgages 
May 25th, 1870, and the remainder 
May 25tli, 1869? 

A. I have already stated that the 
mortgages and bonds were not drawn 
by me. I prepared a rough form and 
tliey were drafted from that by Col. 
Webster; and where it is written 1870 
instead of 1869 It is a blunder, and in 
my mind it should be 1869 In every 
case. 

Mr. REDICK. We have one or two 
witnesses yet to call, and one will 
take a long time. If— 

Senator BROWN. I move that the 
Senate, sitting as a Court of Impeach- 
ment, adjourn until 2 p. M. 

The Senate then aiiU^urned. 

AFTERNOON SESSION. 

The Senate, sitting as a Court of Im- 
peachment, met at 2 o'clock. 

The roll was called by the clerk. 
All the members present. 

J. L. McConnell called by the de- 
fense. Not present. 

Mr. REDICK. Mr. President, I 
would like to have Senator Hawke 
sworn. 

Senator Uawke is sworn. 

Mr. REDICK. Have you not fur- 
nished, at the instance of Governor 
Butler, a large amount of supplies^ for 
these buildinsrs? 

A. I have ; some $11,000 or #12,000 
worth. 

Q. Now, In all these transactions, 
state whether D^vld PMtler Intimated 
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to you. directly or indirectly, whether 
he expected to make a speculation out 
of it? 

A. No, sir. 

Mr. ESTABROOK. We object to 
such questions. We don't wish any 
such testimony to go upon record. 

Senator Brown sworn. 

Mr. REDICK. Will you be kind 
enough to state whether you had a 
conversation with Sweet about record- 
ing these mortgages, and what he said 
about it? 

A. Yes. sir. I called at James 
Sweet's office with what purported to 
be a certilicate from the clerk of Paw- 
nee county, which came out in the 
Omaha Herald^ and asked him if (Gov- 
ernor Butler had given any mort- 
?age8. He said he had. on his land in 
awnee county. I told him there 
must be some mistake about it. He 
said if there was. it was because Brock 
had not sent the mortgages down to 
Pawnee county to be recorded, and 
said, '^Surely, Brock cannot have 
tailed to send them down.'' 

Mr. REDICK. To save time, we 
will now offer in evidence the res- 
olution of the Legislature, confirming 
the acts of Mr. Butler. 

T. L. McCoNNELL sworn. 

Mr. REDICK. Mr. McCounell,w*ere 
you a member of the firm of Sweet & 
Brock, two or three years ago. If so, 
st9te when Uiat firm commenced? 

A. On the 19th day of June. 1868. 
I continued a member of the firm 
about two years. I acted as cashier. 
The duties devolving upon me were to 
receipt for monies, and pay out 
money. 

Q. State to the Senate if you recol- 
lect Uie xime when Mr. Brock was 
about starting to Omaha togettlie 
fiveper cent fUnd? 

A. I do. 

Q. State whether yon bad any con- 
versation with Brock in that regard^ 

A. Yes, sir. Before Mr. Brock 
started to Omaha, he stated to me 
that he was going to Omaha to get the 
five per cent, fund, which had been 
brought Arom Wa»>hington; and that 
these fUnds, in oonnecdon with the 
fUDd we were ftbput to get in from the 



County Treasurers, would make us 
easy as to the funds in the bank. 

Q. What did he mean by making 
you ''easy?" 

A. Why he meant that we would 
have funds to loan. This was the day 
betore he started. 

Q. Now do you remember the da}* 
he got back? 

A. I do. I think it was on the 2ad 
of May. I don't recollect the day of 
the week. 

Q. What time in the day? 

A. Afternoon. 

Q. Do you recollect of counting the 
money that day? 

A. I do, in company with Mr. 
Brock, that day and in the evening. 

Q. Now do you recollect the 
amount? 

A. Between $16,000 and #17,000. 

Q. You had the handling of that 
money? 

A. Yes sir, I with Mr. Brock. He 
acted as cashier some of the time. 

Q. What did you do with that 
money after you counted it? 

A. We put it into the same place 
where we put all of the State funds. 

Q. To whose credit was that money 
placed when you put it into the gen- 
eral pool? 

A. I think to either to one or the 
other of the accounts that represented 
the State funds on our books. 

Q. State whether or not it went to 
the credit of John Rlx? 

A. I think not. 

To whose credit was it placed? 
The State's, 
lu whose name? 
It would be in the name of 
Brock, Sweet or John Rix. 

Q. Was it placed to the credit of 
David Butler? 

A. No, sir, it was not. 

How do you know that? 
By examining the books* 
At that time? 
No, sir, not Just then. 
Did you balance your books at 
that tiihe every night? 

A. No, sir. only about once a 
week. 

Q. Will you repeat again how you 
knew that that money was credited to 
the account of Johu Rix or Nelson C 
Brock? 

A, I think so. 

Q. Wliy do you think so? 



Q. 
A. 

Q. 

A. 



Q. 
A. 

Q. 

A. 



Digitized by 



Google 



mA^JJUJLMl 



IMPEACmtKifT TBiALi 



105 



A. For the reason that It was not 
credited to David Butler. 

Q. If certificates of deposit had 
been ^ven to any one for that money, 
at that time, state whether or not the 
books would have shown it? 

Mr. ESTABROOK. I object to that 
question. 

The PRESIDENT. The counsel for 
the respondent will reduce his ques- 
tion to writing. 

(Question reduced to writing.) 

The PRESIDENT. Qentlemen. the 
following question has been asked the 
witness. 

(Reads the question) 
to which the counsel for the managers 
object. Has the counsel anything to 
oiTer? 

Mr. ESTABROOK. The books are 
the best evidence. 

Mr. REDICK. (rising) I— 

Mr. ESTABROOK. Please sit 
down sir, until your betters arc served. 
I will tell you when you can speak. 
Now, Senators, when he asks what 
entry is on those books he must pro- 
duce the books. 

Mr. REDICK. I am not seeking to 
show what is In the books at all. It 
would not be proper to show it be- 
cause they have been here. I am 
simply doing what I am authorized to 
do by laying the foundation to contra- 
^ki Mr. Brock. And I will show that 
those books have not so much valid- 
ity about them, as some books are en- 
titled to. I am asking the cashier of 
a bank whether if a certiflcate of de- 
posit was Issued something would not 
appear, that there were no certificates 
issued else he would have known it. 
The first part Would appear to be 
leading, but the balance would be 
proper. If certilicates were issued 
that day, would you not have known 
it? The question Is certainly compe- 
tent. I wunt to find out whether. If 



certilicates had been issued, he would 
have known it? 

Mr. ESTABROOK. I simply desire 
that whatever 

Mr. MARQUETTE. When the 
prosecution was proving this part of 
their case the Senate allowed them to 
prove certain facts to show what con- 
stituted a deposit of money. Now, I 
think certainly we ought to have the 
right to show them more fully. Mr. 
Sweet testified the mode of doing bus- 
iness. ' This goes to show whether 
there would have been any certificates 
Issued or not. 

Mr. ESTABROOK. In obedience 
to the rule he adopted, If it Is desira- 
ble the witness shall state the mode I 
have no objection. All I desire is 
that what is testified to about these 
books shall be with the books open, 
and then if there is any discrepancy 
the witness shall point It out, and It 
there is any tampering with the books, 
I ask it to be exhibited. They have 
the process of the Court. 

Mr. REDICK. I will save your time 
by withdrawing the question. I will 
ask you, Mr. McConnell, If certificates 
of deposit had been Issued at that 
time, would you have known It? 

A. Posplbly I might. 

Q. How long was you In that bank 
after that transaction of deposkJng the 
money ? 

A. About a year. 

Q. When did yon first hear of these 
certificares of deposir? 

A. During the Investigation last 
winter. 

Q. Mr. Brock stated the certificates 
were in there where vou had a chance 
to see them. How does it come you 
never saw them in the bank? 

A. I don't think they were there. 

Q. Now, did you have any conver- 
sation with Mr. Brock, in regard to 
these certificates having been dated 
back? 

A. I did. 

Q. When did that take place? 
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A. When he returned home from 
his weddin>r tour, after the hivesti^a- 
tion. The clrcuuistauces were these: 
During the Investijfatlon la»t whiter, I 
was going home, and had got near the 
no^h door of the Slate House. Gov. 
Butler came to me and sai*! he wanted 
1 should go to the bank and get from 
Sweet or Brock the duplicate vouchers 
fur llie funds he had deposited in the 
State Treasury. I said Mr. Brock 
was absent from the place, but that 
Mr. Sweet was there; but 1 would go 
aud see Sweet. 1 went to the bank 
and told Mr. Swt et what the Governor 
wanted, and Mr. Sweet, in company 
with myself, looked over tiie books of 
James Sweet & Brock and the State 
records, and searched tlioroughly, 
and found no record whatever of the 
funds; and on Mr. Sweet's being sat- 
Islled there was no record of tlie funds, 
he severely censured Mr. Brock for 
not counselling: iiim as to wiiat dispo- 
sition to make of these funds. When 
Mr. Brock returned, 1 stated to bhn 
Sweet and I had looked through the 
books and lound no record of that 
money. He said certificates had been 
issued and dated back ; and he got in- 
dignant at Sweet, and said if Sweet 
would stay at Nebraska Citv and 
mind his own business, he would keep 
the books in such a manner that the 
State Legislature or Investigating 
Committees would be none the wUer 
for looking at them. 

Q. Mr. McConnell. will yon be 
kind enough to state what you did, 
and at whose instance you acted with 
regard to purchasing Sta e warrants at 
adi^'couut.when Brock had State funds 
in his possession ? 

Mr. E8TABR00K. I object. 

The PRESIDENT. Tlie counsel for 
the respondent will put the question 
In writing. 

(Question is put in writing.) 

The PRESIDENT. The question 
is upon the objeciion. As many as 
are in favor of it£ being 8U8tained,will, 
as their names are called, answer 
"aye.'' Those of a contrary opinion, 
will answer *'no.*' 

Upon the roll being called, the ob- 
jection was overuled. 



Mr. REDICK. What did you do in 
regard to buying State warrants at a 
discount when Brork held the funds 
of the State, and at whose instance? 

A. I bouifht State warrants at a 
discount, I think, at the in>tance of 
Mr. Sweet and Mr. Brock both. 

Q. What reason did they gl?e for 
having you buy them? 

A. Mr. Brock's was that he was 
Deputy Stale Treasurer, and Mr. 
Sweet's was that he was Treasurer. 

Q. At the time you bought these 
warrants, who held the State money, 
and was there money sufficient to pay 
them at the face? 

A. There was at that time. The 
State money was kept. I think, in the 
name of Nelson C. Brock and James 
Sweet, Treasurer. 

Q. At what time dkl the name of 
John Rix come upon the books? 

A. Sometime in the summer of 
1869. 

Q. How were the State ftinds kept? 

A. For about two months after this 
law was passeil. requiring the Trea:^ 
urer to keep the identical fhnds re- 
ceived, I think Mr. Sweet and Mr. 
Brock, for a short time, kept J he State 
funds separate from the bank funds. 
With the exception of this time, they 
were all kept together. I think, dur- 
ing the two months spoken of, the 
State funds were kept in one envelope. 
If they had been kept in four or five 
different envelopes, I would have 
known It. 

Q. How did you oome to make the 
change about keeping t^ ese funds? 

A. Mr. Brock said something about 
evading the law. After these two 
months our bank fnnds and the State 
funds were all kept together. 

Q. State whnt you heard, if any- 
thing, said by Mr. Brock about Uie 
latter part of May or first of June, 
1869, about Governor Butler borrow- 
ing money— either Brock or Sweet? ■ 

A. Well, i think sometime during 
the summer of 1869 I heard Brock say 
that Governor Butler had borr wed 
money from either the bank or the 
State. 

Q. Did he say anythUig about Butr 
ler giving mortgages to secure it? 

A. No. sir. 

Q. Can't yon tell what time In the 
year that was? 
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A. It was along lu the fall, perhaps 
September, 1869. 

CROSS-EXAMINED. 

Mr. ESTABROOK. Was you the 
book-keeper? 

A. No, 8lr. 

Q. Cashier? 

A. Yes, sir. 

Q. VV hat was your duty as cashier ? 

A. To recieve the monies paid in 
and pay them out. and any other dury 
iu the bank aside from book-keeping. 

Q. What money was received you 
took it and gave the uecessary papers 
for it, did you? 

A. Sometimes. 

Q. Did any one else? 

A. Mr. Brock. 

Q. Have you a distinct recollection 
when ttiirt money was brought? 

A. Yes, Hir. 

Q. What kind of envelopes was it 
in? 

A. It was brought in a carpet-sack 
in packages. 

Q. Was you in the bank when he 
came with it, transacting your regular 
bu^ines* there? 

A. I was. 

Mr. ESTABROOK. Not wishing 
to be offensive, I do wish the wltuess 
would keep his hand down from his 
mouth. We certainly could heaf him 
better. 

Q. What did he do when he came 
In? 

A. He said "how do you do?" and 
said he had got the State t'luds. 

Q. Wimtelftedidhedo? 

A. He took the funds out and put 
them on the shelf wliere we generally 
counted fund»<, and we counted it. 

Q. What kind of packages were 
they? 

A. Usual bank packages. I think 
they were $1,000 packages. 

Q. Did you take them apart and 
count them over separate? 

A. Yes, sir. 

Q. Tlien what did you do with 
them? 

A. Put them In the safe where we 
kept all the other money. 

Q. Did you put them in the same 
place and in like manner that you 
would if an individual had come there 
and made a like deposit? 

A. Yes, sir. 



Q. Do you know that there was an 
entry made then immediately? 

A. I do not. 

Q. Do you know whether then, or 
afterwards at any time, there was an 
entry made on the bank books of Uils 
money ? 

A. No, sir ; I do not know positive- 
ly of any entry being made, but an 
entry must have been made in order 
to make our books balance up. 

Q. Did you have any conversation 
with Brock at that time? 

A. We had a conversation after we 
had counted over the fhnds of the 
bank. He congratulated himself that 
he had got through Nebraska City 
without Mr. Sweet knowing he object 
of his mission to Omaha, and he cau- 
tioned me not to say anythhig to him 
about it. I asked liim why he was so 
anxious about Mr. Sweet not knowing 
anything about it and he said that if 
Sweet knew that we bad ttils as State 
funds, tlien he would take half of it to 
the bank in Nebraska City— he did not 
mind Sweet having a nhare In the 
protlts but he did not want to have to 
divide with Rolfe there. 

Q. Did you ever hear Mr. Brock 
talk with Governor Butler about it? 

A. No. 

Q. If the entry was made who 
must have made It? 

A. Mr. Brock. 

Q. Did you ever examine the book 
to see whether Mr. Brock made such 
an entry ? 

A. Yes. 

Q. Did you ever find it? 

A. No. 

Q. How soon afterwards did you 
examine the tM)oks? 

A. About eight months. 

Q. From all this conversation with 
Brock was it understood by you and 
liim that this was to form a fund to 
aid you In your private bauklng con- 
cern? 

A. It was understood It was money 
we should loan and get a profit from. 

Q. That was so understood? 

A. Yes. 

Q. Have you any knowledge what- 
ever of any certificates having been 
given for that? 

A. I have heard there have been^ 
some given. 

Q. From whom did you hear?. 

A. Brock. ^ 
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Q. How soon after this transaction 
when you umdethe dt*po8it? 

A. About ei^ht months. 

Q. Did you ever see any one of the 
certificates? 

A. i saw, the other day, certificates, 
but never saw one wiiile 1 was in the 
firm. 

Q. Never saw an entry of the fund 
on the books? 

A. No. 

Q. Do you swear, then, while you 
wan connected with it, tliere was no 
such entry upou the buoks of that 
bank? 

A. I do not. 

Q. Was tliere such an entry? 

A. 1 1 hink there was. 

Q. On wiiat book would it be 
placed ? 

A. To the credit of either one or 
three of thH funds tliat represented 
the State Treasury on our books. 

Q. Vou say you don*t know 
whether it was so placed to the ci*edit 
of either funds? 

A. 1 do not know. 

Q. Wnat about the certificate you 
said was ante-dated? 

A. I said Mr. Brock had stated to 
me so. 

Q. What did you mean by that? 

A. I meant that the certificates 
must have been dated back fr«>in when 
Sweet and I examined the books. No 
record was found. 

Q. Did not he state he first made 
out certificates, and the money re- 
maining: in the bank to be used lu their 
private business? 

A. N«». sir; he did not. 

Q. Did you ever hear of that? 

A, 1 saw it in his statement. 

Q. While that fund was there do 
yon know whether Governor Butler 
checked it out and used it in his prf- 
vate business? 

A. I do not think he did. 

Q. Do you know? 

A. 1 know he did not. We used it 
ourselves. 

Q. Did not he check out so as to 
overdraw his account? 

A. Not while 1 was in the bank. 

Q. When did you leave the bank ? 

A. The 23d of May, 1870. I won't 
state positively whether he had over- 
drawn. 1 don't think he had. 

Q. Could you tell by reference to 
Xhe books? 



A. I could. 

Q. What book would you want? 

A. The ledijer. 

[Ledger produced.] 

Witness. The index is not here, 
that 1 see. I must have it. 

[Index produced.] 

WiTNKSS. It is overdrawn. 

Q. Uow much? 

A. The account was overdrawn at 
that date. 

Q. Til what extent. State what it 
shows at (he last dale? 

A. December 31st. 1869. It was 
found to be overdrawn ^7,044.66. 

Q. State whether, if an entiy were 
made, it woiild be mude upon eilher 
ot the books before yuu? 

A. No, sir; it was not. I will 
stale here, that so far as these ac- 
counts I hat were kept to represent the 
account of the Stale on the buoks of 
James Sweet and Brock, 1 could not 
tell from ihe books what amount was 
placed to the credit of any diflereiit 
amount at any specified time. 

Q. Wus it so dim and uncertain, 
aiid still would it do to prove itself, 
and make the account come out all 
right? 

A. The object of keeping the State 
Treasurer's account with the accouut 
of James Sweet and Brock, was to 
evade investigation. It might be en- 
tered under one, or it ini«jrht be enter- 
ed under two or three of these differ- 
ent heads. I have testified before that 
James Sweet and I looked over the 
books and could not tell. 

Q. Can you tell when the books 
were balanced after this transaction? 

A. They were balanced at the end 
of the week. 

Q. Now, suppose that within three 
days after that transaction, certificates 
of 'deposit had been issued to the de- 
positor, would not your books have 
balanced? 

A. Yes. It would have been proof 
that money had been credited to some 
one, but to which account I could not 
tell. 

Q. You say that this money in 
question must have been deposited, 
and the reason given was, becan!»e 
the books balanced. If these certifi- 
cates had been given three days after 
the deposit, but before the books were 
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balanced, would not tbat balance tbe 
books? 

A. Yes, sir. 

Q. Suppose those books were bal- 
anced on the 20tb. this money deposit- 
ed on the 22(1, and ceriitleates j^iven 
to some persoi^ on the 25ih. as depos- 
itor, would not the bonks balance on 
the 30th? 

A. Yes, sir; that would be one 
way of accounting for It, so far as 
balancin^r the books Is concerned. 

Q. Uave you any otiier reason to 
suppose thatthis money was entered, 
except that the books balanced? 

A. No, sir. 

Q. Then, if It would be balanced 
by ihese certirtcatee, that accounts for 
it reasonably, don't It? That is a ra- 
tional way of accountln;if A>r it, is it 
not? 

A. No, sir, I don't think it is, You 
understo<K! me in this way. When 
any amount of money comes into our 
hands as bankers it must be credited 
to some one, or else our books would 
not balance. 

Q. Supi)ose it come in and certifi- 
cates of dep(»sit are >riven for U? 

A. Then they would balance. 

Q. Mr. Brock testified that on the 
22U of May, 1869. a credit of $14,866 
was placed to the credit of David 
Butler. Please look at those books and 
see if that is so — turn to pa^e 83 of that 
ledjfer. 

UllTTESS. (after examining book) 
What Is the question you ask me? 

Mr. ESTABHOOK. I ask you 
whether you find a credit of $14,866 
thereon May 22d, 1869? 

A. 1 do. 

Q. Are you familiar with this 
book? 

A. I am. 

Q. State what you call it in bank 
phrase. *'Stub book" don't you? 

A. Yes, sir. 

Q. Are th^re uates there to show 
when the certificates were separated 
from the stub? 

A. There are. 

Q. Look at tlie 22d of May, 1809, 
and see what the stubs there show? 

A. Yes. sir. I find stubs of three 
certificates here. 

Q. Just read them if you please? 

A. ^^Lincoln, Neb., May 22d, i869. 
Deposited by David Butler in favor of 
himself— 60 days' notice, interest at 7 



per cent. $5,000." That is the first 
one. No. 2264. The second one reads 
the same. No. 2265 and che third is 
No. 2266. 

Q. Is there anything there that in- 
dicates the cancellation of those? 

A. They are marked cancelled. 

Senatar HASOALL. I would like 
to ask the witness if those are the cer- 
tificates he thinks were dated back? 

A. I think they are. 

Mr. ESTABROOK. I^ook at the 
certificates immediately before that 
and state what are their nunU>ers and 
dates? 

A. No. 2262 and 2263, dated May 
22. 1869. 

Q. What is the date of the one im- 
mediately precedinsr those? 

A. May 21st, 1869. 

Q. Now look at the next one im- 
mediately after the 22d of May and 
see what the date is? 

A. May 24th. 

Q. Now. sir. could those three oer- 
tificates have been ante-dated, or dated 
at any other time than is entered 
there? 

A. That I could not tell. 

Q. Could that have been done? 

A. I think so. 

Q. How? 

A. li mi>rht have been done by 
leaving three of tliose not written up 
until afterwaids. 

Q. Do you think that Is the way 
these mi^ht have been done— these 
three? 

A. It miyht have been done. 

Q. Do you say those two were en- 
tered some othe/ day than they are 
purported to have been? 

A. I have stated all the time I 
thought they were. 1 will tell you 
the reason why. Mr. Sweet and I 
lookfd over the books thoroughly, and 
could find no entry in any way, shape, 
form or maimer. Sweet himself was. 
at the time, satisfied. 

Q. Did you look at the State book? 

A. Yes. 

Q. Did yon find any blanks? 

A. I could not say. 

Q. Look on the 25th of the same 
month? 

A. Yes, I have the 25th. 

Q. See what the entry Is there? 

A. '^Lincoln, May 25th. 1869. depos- 
ited by David Butler, in f^vor of him- 
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self, #6.000. No. 2.271. Interest 7 per 
cent, after nhity days." Foil* wli ^ Is 
one for $5.000 : *• Lincoln, May 25th, 
deposited by D. Butler, in favor of 
himself. No. 2.272. Interest 7 per 
cent, alter ninety dnys." The third : 
'' Lincoln, May 25th, 1869, deposited 
by D. Butler, in favor of self, 
♦5.000. No. 2.273." 

Q. Were ttiese anti-dated also? 

A. No, sir. 

Q. You think those \i ere issued at 
the time they bore date? 

A. I don't state positively that they 
were anti-dated before. 

Q. Now, what do you state posi- 
tively? 

A. I think it may have been done. 

Q. What IS your opinion? 

A. It looks all straight. 

Q. Is it not your opinion that it was 
all straight, and they were Issued 
when they bore date? 

A. Well, sir, I don't think that we 
could have been mistaken when we 
looked over the l>ooks. 

Q. Look in the same place again. 
Will you state whether any of those 
entries along, say from tlie 20th to the 
30th, are In your handwriting? 

A. Yes. 

Q. Were there any on the 25th in 
your handwriting? 
,A. No, sir. 

Q. A re there any ou the 22d In your 
handwrithig? 

A. No. sir. 

Q. Well, are there between the 22d 
and the 25th in your handwriting? ' 

A. No, sir. 

Q. Are there any on the 21st? 

A. Yes. 

Q. Where Is the next entry of your 
own handwriting? 

A. May 27th. 

Q. Had you access all the while to 
that boolc ? 

A. I had. 

Q. Making entries every day? 

A. Yes. 

Q. State whether it could have 
been possible those entries could have 
been made, and the certificates at- 
tached to those stubs and separated 
afterwards, or dated at any other 
time? 

A. Yes. 

Q. Explain how it might have been 
done. 

A. It is possible I might not have 



noticed it, not keeping the books or 
feeling Interested particularly. 

Q. What Is your i?round for sop- 
posing they were anti-dated ? 

A. Mr. Brock's own admission. He 
admitted that they were issued and 
dated back. 

Q. Don't that explain the whole 
thing. That he first Issued the first, 
and cancelled those that they ml>rht 
not draw Interest — those on tlie 2oth? 

A. Possibly that may be It. 

Q. Now, Mr. McConnell, will you 
turn to the ledger. lu the case of 
those certificates of depo:>it, would 
there be any c»rre3ponding entries on 
any books In the bank? 

A. There would. 

Q. What would be those entries, 
and on what books? 

A. They ought to be written up the 
same day. They would be on the 
journal and in the deposit book. 

Q. If Mr. Brock is present he could 
step forward and point it out. 

[Mr. Brock pohits it out.] 

A. I have no doubt ab«mt entries 
being on these books as far as that Is 
concerned. 

Q. What do you find? 

A. I find them here. The entry is 
in the Journal Entry that David But- 

l«^r 2.264 is the number of the first, 

#5.000; 2.265. $5,000; and 2,266. $5,000. 

Q. Any other entries in the Journal 
of the same day? 

A. Flr^t entry of the State Bank of 
New York. 

Q. Could that entry have been 
made there when vou speak of? 

A. I don't harffiy think it could. 

Q. Now. what is your opinion about 
the date on your book? 

A. My opinion is that the books 
show straight. 

Q. Are theJ»e the same books which 
you and Mr. Sweet examined before? 

A Yes, sir; the same books; we 
must have overlooked these entries. 

Q. Now look and see if there are 
not certain entries on the 25th, of the 
numbers 2,271, 2.272 and 2,273 for 
$5,000 each. 

A. Yes, sir; they are here. 

Q. Now, does not that entiy cor- 
respond exactly with the stub found 
in the stub book? 

A. Yes, sir. 
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Q. Now, how does that entry cor- 
respond with thei»e entries on tlie stub 
beiug dated back? 

A. I nay that the book shows all 
right. [Another book U placed iu the 
hands of the witness, who id aslced 
what kind of a book it is. He an- 
swers, "A Deposit Ledger."] 

Mr. ESTABROOK. What do you 
find to be x\w account of David Butler 
on the 28d day of May, the day before 
you left? 

A. That he has overdrawn his ac- 
count $16,943.78. 

Q. Then you are mistaken about 
his not having overdrawn when you 
left? 

A. I am. 

Q. Now do you know how that 
book was balanced ? 

A. 1 do not. 

Q. Do you know of any fund out 
of which the bank expected the ac- 
count to be balanced? 

A. No, sir. 

Q. Now look at the entry of Sept. 
12ib, and see what entries are made 
there in regard to the account of David 
Butler, and see whether there *s an 
entry there of the return of three cer- 
tif1'*ates 01 $5,000 each. 

A. Yes. sir, 

V^, Well, what is the credit there if 
any? 

A. $15,000. 

Q. What date? 

A. September 12th, 1870. 

Q. Does that balance the account? 

A. No, sir. 

Q. How does it stand at that date. 
It is footed up? 

A. It is overdrawn $16,671.40. 

Q. Are those books fair ou theu: 
fiace? 

A. Yes sir. 

Q. There are no erasures ? 

A. No, sir. , 

Q. State whether you are the Treas- 
nrt-r of the Board of Resreats of the 
University here? 

A. I am. 

Q. State whether the Governor 
procured the appointment for you? 

A. Well, he assisted me in getting 

Mr. REDICK. State how you know 
be assisted you? 

A. I knew it eight days after I was 
elected. (Jovernor Butler stated to 



me in his room that he had worked for 
me. 

Q. Did he say anythlns: else? 

A. Yes, sir. I think his words 
were, that that scoundrel Brock had 
had the audacity to ofter him $750 
for it. 

Q. Is there anything on those books 
to show that this identical fund was 
placed on the books to the credit of 
David Butler? 

A. I don't think there is. 

Q. Could not Mr, Brock have plac- 
ed that fund to the credit of John Rlx 
or himself, as you say you think he 
did do, and then placed the sum to the 
credit of David Butler on general 
principles and the books not show it, 
and then placed the same amount of 
the bank money to his credit? 

A. Well, he could have done it. 

Q. Is there anything on the books 
to hbow that he did not do it? 

A. No, sir. 

Q. The testimony is that these cer- 
tilicates were issued, and then, 
three days afterwards cancelled them. 
Is that conniion? 

A. No sir. 

Q. If those certificates had been is- 
sued at that time would you not have 
known it, or is there any reason why 
this should be wltliheld from you as a 
partner? 

A. No sir, I don't know of any 
reason. 

Q. Did you know of every certifi- 
cate issued out of that bank? 

A. No, At, 

Q. You say it was on the 22d of 
May he returned from Omaha? 

A. Yes sir. 

Q. TheV2dofMay would be Sat- 
urday. Mr. Brock said he returned 
on Thursday, may you not be mistak- 
en about the day of the month? 

A. I am not positive. 1 don't re- 
member the day of the week. 

Q. Tlie22dofMay would be Sat- 
urday, but Brock says he returned on 
the Thursday after he left, aud I sim- 
t)ly call your attention to that as a 
matter of date? 

A. I could not state as to the day 
of the week. 

Q. Now. just thiuk for a moment 
how it was? 

A. So far a<« the day of the weok is 
CQucerped I coul^ no^ tell, ^ 
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Q. Mi^rht yon be mistaken about 
the day of the month he came back? 

A. I conld not swear popitively. 

Q. Then, if it should turn out to be 
true he ^ot back on Thursday you are 
sure you counted the money the same 
afternoon? 

A. Yes. 

Mr. ESTABROOK. Don't you 
know that money was placed in the 
carpet-sack, and simply set in the 
vault for a day or two or tliree? 

A. I know' it was not. 

Q. Do you know whether any en- 
try whatever was made immediately 
upon the counting of it? 

A. No. sir; I do not. 

Q. Were any of these accounts hid 
from you ? 

A. J don't think they were. 

Q. Were they not there when you 
and Sweet looked over the books, and 
they escaped your notice? 

A. They nil;rht have been. 

Q. Don't j'ou think they were? 

Mr. REDICK. I object. Put it in 
writinor. 

Mr. ESTABROOK. Could it have 
been possible those were hid from 
you, or that they were not there when 
Sweet and you looked over the book? 

A. Yes. Such a thing was possi- 
ble. 

Q. Is it probable? 

A. I would hardly think so. 

Senator 'I'HOMAS. When were 
you elected Treasurer of the Board of 
Rejrents of the University? 

A. I have been elected twice. 
Could not answer that question. 

Senator THOMAS. When was the 
last lime? 

A. Tlie 22d of December last past. 

Senator THOMAS. W^hen was it 
you and Sweet examined the stubs of 
the cenlticates of deposit to find out 
whether there was an> thins: about the 
five per cent, fund in that book? 

A. About the time of the Investi- 
gating Com mlttte; a little over a year 

Senator THOMAS. Were there 
any blank stubs (»f certificates for the 
month of May, 18C9, in that book at 
that time? 

A. 1 could not tell. 

Senator THOMAS. Did your bank- 
ing bouse permit blank stubs of certi- 



ficates of deposits to be left in your 
book? 
A. It was not a usual thing. 

Senator THOMAS. Did you ever 
permit it? 

A. 1 don't think it was ever done 
previous to that time. If it was done 
this— 

Senator KENNEDY. Did you ever 
lise State money with which to buy 
State warrants at a discount? 

A. I did. 

Senator SHELDON. You say yon 
bought warrants. Did you share in 
the profits gained in buying State war- 
rants at a discount? 

A. Most assuredly I did. 

Mr. REDICK. Did the banking- 
house of Sweet & Brock share the 
profits? 

A. Yes. 

The PRESIDENT. At the time 
Brock brought the five per cent, fund 
from Omaha, was the Treasurer keep- 
ing the State funds separate from the 
bnuking funds of James Sweet, Brock 
&Co. 

A. He was not. 

Mr. REDICK. Did the firm of 
Sweet & Brock refuse to pay State 
warrants at par when they had funds 
stamting in their nsrtne belonging to 
the State? 

A. I think they did. 

Senator HASCAIJ.. There might 
be funds in the Treasury, but not ap- 
pli«able to the warrants presented; if 
they were applicable did they re- 
fuse to pav them ? 

A. 1 think they did. 

Mr. ESTABROOK. We offer those 
books in evidence. 

Mr. REDICK. I object to it. 

Senator KENNEDY. Did yon pay 
Governor Butler money or any other 
valuable conside»atlon to have liim 
use his infiuence for you as Treasurer 
of the Board of Regents. 

A. I did not ever. 

Mr. ESTABROOK, Mr. President, 
we would like to oflTer these books of 
the State Treasurer in evidence. 

Mr. REDICK. We object, on this 
ground, and this alone. In the first 
place, Mr. Brock was called upon the 
stand to testify with regard to tliese 
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certificates and the deposit, with re- 
gard to this five per cent. fund. He 
was asked if he did not state to 
McConnell at a certain time, that if 
Sweet would ftay iu Nebraska City, 
he would fix the book, so that 
no Legislature would be the wiser for 
exauiinh)^ them. lie said he did not 
say that. Now we brin»r one McUon- 
Dell, merely to show that Brock did 
make that statement. We wished to 
prove somethin;j: tliat was on the 
books, and tlie books wore the best 
evidence. Now they ask that the en- 
tries on the books of James Sweet 
and Brock shall be admitted as evi- 
dence. 1 say it would be wrong to 
admit these books, because we know 
nothing about these entries. It will 
be borne in mind by lliose wlio have 
watched tliis tiling the closest, that 
Brock made thesie entries witiiout the 
knowledge of Governor Butler; made 
out these certificates himself, no 
doubt, without Butler dreaming anj^- 
thinjf al>out it. If he made out these 
certificates on the 22d or 23d of May, 
are we bound by it? There are three 
days Intervening that nobody but God 
knows what became ot that money ; 
three days from tlie time the money 
was brought down from Omaha. Be- 
fore you can ask that these books be 
admitted as evidence, you must con- 
nect Governor Butler with the author- 
ity for making these entries. If you 
can show that Governor Butler order- 
ed that money placed to his credit we 
could not object to the admission of 
these books. 

Senator THOMAS. What is it that 
is ofl'ered in evidence? 

The PKESIDENT. The Managers 
oflffer the b<>oks of James Sweet and 
Brock. 

Mr. ESTABROOK. Only so 
far as the tchtimony in this 
ca«e goes. Now, Senators, let 



us see what course this case has taken. 
This McConnell has been introduced 
upon tills stand, and lie tells us when 
this fund was brought into the bank, 
and goes on to state what was done 
with it. He says that these cert ificates 
have bein ante-dated. He goes on to 
sUite that there were three difi'erent 
individuals in whose nar;:es entries 
were made when school funds were 
placed in the treasury. He stated 
that the books would show it— the 
books of Sweet & Brock ; and when 
he is shown the books he is constrain- 
ed to admit that everything about 
those books are all straight and right. 
Mr. RE DICK. At the instance of 
Governor Butler I will let the books 
go in. I now off'er iu evidence a copy 
of I he joint resolution of the House 
and Senate, which was the result 
of that investigating conmiiccee. 

Mr. E:iTABROOK. I object to that; 
it was argued in the exceptions and 

passed upon then 

Mr. REDICK. No it was not. 
Mr. ESTABROOK. Yes it was; it 
was the •* whitewashing resolution" 
referred to. 

Mr. MARQUETTE. The excep- 
tions were argued without evidence, 
and the rulhigof the Court upon those 
exceptions does not atfect the admis- 
sion of this evidence. 

(The proposition reduced to writ- 
ing.) 

The PRESIDENT. Gentlemen, the 
counsel for the respondent offers in 
evidence the joint resolution relating 
to the Commissioners of public build- 
ings approved March 4th, 1870; to 
which the counsel for the respondent 
objects. The questicm is, shall the ob- 
jection be susudned. As ujany of you 
as are of the opinion that the objection 
should be sustained will, as your 
names are called, answer ••Aye," and 
as many of you as are of the opinion 
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that the objection be not sustained, 
will answer "Nay." 

The vote was taken with the follow- 
ing result : 

Ayes—Messrs. Hascall, Sheldon— 2. 

Nays— Messrs. Brown, Cr»»p»ey, 
Gerrard. Hawke, Hilton, Metz, Ken- 
nedy, Tliomas, Tucker, Tennant, Mr. 
President— 11. 

The PRESIDENT. Gentlemen, two 
members having voted In the affirma- 
tive, and eleven In the negative, the 
objection Is overruled, and the resolu- 
tion will be received in evidence. 

Mr. REDICK. I will read the reso- 
lution. 

JOINT BESOLUTION IN RFXATION TO 

THE COMMISSIONERS OF PUBLIC 

BUILDINGS. 

Jteaolved by the Senate and Bouse of 
Bepresentatives of the State *>/ Nebraska^ 
That, having heard the report of the 
oommlrtee appointed to Investigate 
the official conduct of tht? Comnils- 
Floners of Public Buildings, It is the 
Judgment of this Legislature, that said 
ComnilHisiloiiers acted In good faith In 
the discharge of the duties Imposed 
upon them, and that In excee<lhig the 
appropriation in tlie amount of lands 
and lots sold, and In Increasing the 
size and cost of the public buildings 
now in course of erection at Lincoln, 
they have been generally actuated by 
an honest purpose to subserve the 
best Interests of the State, and we 
therefcu-e endorse their action, and ex- 
on*'rate them from all censure, both 
in their caparjty as such commission- 
ers, and as Individual citizens. 

(Signed,) Wm. McLknnan, 

Speaker of the House of 
Kepresentatives. 

(Signed.) Ed wakd B. Taylor, 
President of the Senate. 

Approved March 4, 1870. 

(Signed,) David Butler, 

Governor of the State 
of Nebrastka. 

Mr. REDICK. I offer In evidence 
the following letter written by Mr. 
Hall to Governor Butler, dated March 
25th, 1869, touching the leasing of 
saline lauds: 



Omaha, Xrbraska, 
March 25, 1869. 
To His Excellency, David Butler, 

Governor of Nebraska : 

Honorable Sir:— We have the 
honor to connnunlcate to you, and in- 
vite your attention once more to the 
lea:4ing of the saline lands. When we 
last saw yon. you had some commn- 
nlcatltm to make with other parties 
before tflvlng us any decided answer. 
We had de«l(ledto beat Lincoln, June 
3d. but It has occurred to us that you 
will be so busy at ihat time, that per- 
haps we had better defer our vImi t 
few days. About the 10th we expect 
our uncle. Prince S. Crowell, who is a 
director of the Cedar Rapids and Mis- 
souri Railroad (and will be on the ex- 
cursion train.) and who was the in- 
ventor and owner of the lirst salt 
grinding mill in this country —the Bos- 
ton Rock Salt Company— and who, on 
learning our intention \o manufacture 
salt at Lincoln, has telegraphtHl us 
from Boston that he is ready to 
take an Interest with us, and 
furnish means to work with; 
and no doubt, would visit Lin- 
coln with us on the 10th or therea- 
bouts, should we wait so long. But 
If >ou have already arranged outside 
matters, and will be at leisure to at- 
tend to us, and will do us the honor to 
communicate the same to us, we will 
be there promptly on the 2d or 3d of 
June, which we would p'^efer, as we 
would like to purchase a few ]ots,and 
are anxious to secure the lease. We 
remain 

Yours, most respectfuly, 

Hall & Bkotheb* 

Mr. J. N. Cassell sworn and ex- 
amined : 

By Mr. Redick : 

Q. Were yon familiar with the val- 
ue of what is known as the Tieheuor 
property in this city, in July last? 

A. 1 think I was pretty familiar. I 
do not recollect whether it was com- 
pleted at that time. 

Q. Will you tell the honorable 
Senate, what. In your opinion, that 
property was worth on the 1st of July, 
1870, as It stood with the property that 
fell afterwards? 

A. It was worth in the neighbor- 
hood of $30,000. 
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Q, What do you consider it worth 
to-day? 
A. About that. 

CROSS-EX AJtINED. 

Mr. ESTABROOK. Do you think 
it would sell for one-half of that? 

A. Yes. I think I could find a pur- 
chaser at one-half that. 

Mr. A. J. Cropsey sworn : 

Mr. REDICK. Will you state what, 
in your opinion, the Tichenor proper- 
ty was worth in July last, including 
the stone buildiiTg that fell down? 

A. I would hardly know. 

Q. Give us your best opinion? 

A. 1 have heard it spoken of as 
$20,000 to 925,000. I think I would 
be a poor judge of that kind of prop- 
erty. I was told it was worth that. 

Mr. R. iP. Beecher sworn : 

Mr. REDICK. Was you an insur- 
ance agent along about the last of 
July, 1870? 

A. In ''The Underwriters Com- 
pany." 

Q. State whether the Tichenor 
House was Insured in that company 
for the benefit of the State? 

A. Mr. Tichenor had two policies, 
one of $5,000, the other of $8,000, both 
assigned to the State. 

Q. State whether it stands hi there 
to-day : In what company and what 
amount? 

A. $8,000 in the Underwriters 
Agency. 

Q. Is that a good company ? 

A. It represents three or Jour mil- 
lions. It is considered one of the 
best? 

Q. Was not there one or two poli- 
cies cancelled? 

A. One policy was cancelled by 
order ot the company. It was never 
renewed. The company wrote to me 
that the property had been overesti- 
mated. The policy which was can- 
celled was on the Lorillard of New 
York. I don't know why It was not 
renewed. 

Q. Don't you know that the reason 
was because Governor Butler would 
not renew the policy ? 

A. I know nothing about it. Tich- 
enor came to me after the policy was 
^4 



cancelled and asked me if he could 
not transfer It to another company. 
He said Mr. Brock was ready to in- 
sure It right away, f told hiai he had 
better do it. The policy now in force 
is for $8,000, and expires the 27th of 
next June. I think Mr. Brock had 
the property insured tor $7,500, be- 
sides the $13,000 insured with me. 

Q. What became of the premium 
money on the policy cancelled? , 

A. I returned the unearned pre- 
mium to Tichenor. Governor Butler 
objected to this ; he first denied my 
right to cancel the policy. Mr. Brock 
•and I convinced him I had the right to 
do this. He scolded some because 
the money was not paid over to the 
State. 

cross-examined. 

Mr. ESTABROOK. Do you not 
hold some oflice? 

A. I am a Notary Public. My 
ofiice Is In Governor Butler's office at 
present. I have an oflice, also, down 
in town, at the corner of Market 
Square and P street. 

THOMAS P. KENNARD RE-CALLE1>. 

:^r. REDICK. I want to ask you 
how far the superstructure of the 
Asylum had advanced by the 14th or 
15th of December, 1869, and how 
much material had been bought? 

A. I have not got any positive 
date by which to fix It precisely, bat 
Mr. Ward had had a contract prior to 
that, as he got the contract for the 
basement. At the time of the Inves- 
tigating Committee they appointed 
one or two of their number to go and 
estimate the amount of material on 
hand, and the amount of work done 
up to that time. I think It was about 
$45,000 that they reported In material 
on hand and work performed. 

Mr. ESTABROOK. Was there 
more than one contract entered into 
by Ward? 

A. Yes sir, there were two. 

Q. 'What did each cover? 

A. The first was the basement, 
and the second was for the super- 
structure. 

Q. What was the contract for the 
basement? , 
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A. I can Dot tell you, it is in our 
report. 

Q. What process did Mr. Ward 
have to go through with to get his 
pay? 

A. lie brought in his claims to the 
whole board, and they were passed 
upon. 

Q. Were not the claims first al- 
lowed and passed upon by yourself 
and the Governor? 

A. I don't think there was any 
special rule. 

Q. Were they passed upon by all 
of you before they were allowed? 

A. Yes sir, I suppose they were^ 
He brought in his accounts, so much 
for estimates of work, and so much 
for material. When they were passed 
upon they were simply marked " ap- 
proved." They were attached to a 
frinted form and we approved them, 
do not recollect the form. They 
are all on file in the Auditor's office. 

Q. Were any of those estimates 
paid until the time Mr. Hunt went out 
there to examine? 

A. I think not. 

Q. Was the superstructure at that 
time let? 

A. Yes, sir. 

Q. When were they let— the diflFer- 
ent contracts? 

A. If I had the Commissioner's 
last report I could tell you. (A copy 
of report furnished to the witness.) 

Witness KENNARD. Tlie differ- 
ent contracts were let, I think, at the 
times stated here. 

Q. What was the date of the con- 
tract for the basement? 

A. I juda:e from this report that It 
was June 3d. 

Q. Now what was the date of the 
contract for the superstructure? 

A. It appears to be the 18th of Sep- 
tember. 

Q. What was the amount estimated 
and paid between those two dates, 
can you tell? 

A. I can not. 

Q. Was there anything paid? 

A. There was. 

Q. Had the labor commenced on 
the superstructure? 

A. Yes, sir, very largely; and at 
that time there was a large amount of 
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lumber on hand that had been esti- 
mated, and a large amount of rock. 

Q. Was you present at the meeting 
of the ''white-washing" committee to 
investigate that matter? 

A. Well, I was before that other 
Investigating committee, and gave my 
testimony there. 

Q. Will you please look over that 
report, and see what their conclusions 
are? 

A. I see they charge there that the 
Commissioners had uot done It accord- 
ing to law. 

Q. Will you explain wherein that 
was true at the time of that investiga- 
tion. The report of the committee 
says : 

'*The Commissioners have been 
somewhat careless, and have paid es- 
timates on the erection of the Asylum, 
when sufficient work and material 
were not furnished for the Asylum to 
justify the estimate at the time made. 
The contractor of the Asylum has also 
contracts for building, in which th« 
Governor and 'Secretary of State are 
Interested, and such contractor has 
obtained funds on estimates for the 
Asylum with the view of using the 
funds immediately In furtherance of 
the erection of the houses of the Gov- 
ernor and Secretary, and in like man- 
ner has also obtained funds from said 
parties on estimates for their houses 
which applied to the work and mate- 
rial of the Asylum. The testimony 
also shows that there has been about 
$4,000 drawn in excess of the work 
done and material furnished on the 
contract for the erection of the Asy- 
lum; but in the opinion of Mr. Hunt, 
one of your Committee, who Is an ex- 
perienced builder and contractor, who 
examined said work done, and mate- 
rial furnished, the State can suffer in 
no material Interest so far as the con- 
tract for building the Insane Asylum 
Is concerned." 

State whether that Is true- 
Mr. EEDICK. I object. 

Mr. ESTABROOK. State If that be 
true, and If so, explain It. 

The PRESIDENT. The counsel 
will reduce his question to writing. 

The request is compiled with. 
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The PRESIDENT read the clause 
again. 

Mr. ESTABROOK. I ask witness 
to state whether the facts emhodied 
there be true. 

The PRESIDENT. The counsel 
has submitted* the question in writing. 
I wUl read it again. 

Mr. REDICK. My objection is sim- 
ply this— not because I would give a 
cent for the opinion of the witness, 
but for the time it will take up. I only 
called Mr. Kennard to show tliat a 
large amount of material for the su- 
perstructure of the Asylum was on 
hand at the time the $47,000 was paid. 
If we don^t stand by some rule, we 
never can wind up this case. I will 
wind up in an hour if he will let me. 
The book containing this trial is going 
to be cited by future generations. I 
am interested in the reputation of the 
book and the shorthand writers, but I 
am not interested in the reputation pf 
the counsel on the other side. He 
calls out irregular testimony. 

The PRESIDENT. You have 
heard the question. As many as are 
of opinion the objection be sustained 
will, as their names are called, an- 
swer **Aye; " as many as are of the 
contrary opinion will answer **Nay.-' 

The following was the vote : 

Yeas— Messrs. Thomas, Tucker--2. 

Nays— Messrs. Brown, Cropsey, 
Gerrard, Hawke, Ilascall, Hilton, 
Metz, Kennedy, Sheldon, Tennaut, 
Mr. President— 11. 

The PRESIDENT. Two ha\1ng 
voted in the affirmative and ten In the 
negative, the objection is overruled. 

V^rrNESS. You asked me to state 
whether the statements are true. 
They state, in the first place, we were 
careless in making our report, and in 
paying estimates. I don't know where 
they get their testimony from. I don't 
know, at this time, just what my tes- 
timony was on that occasion. 1 do 



! not recollect at this time just what my 

I testimony was« nor am I able to state 

just in detail what all the facts were. 

Mr. ESTABROOK. I read from 
the report of the Investigating Com- 
mittee : *'The contractor of the Asy- 
lum has also contracts for building, in 
which the Governor and Secretary of 
State are interested, and such contrac- 
tor has obtained funds on estimates for 
the Asylum with the view of using the 
ftinds immediately in furtherance of 
the erection of the houses ot the Gov- 
ernor and Secretary, and in like man- 
ner has also obtained funds from said 
parties on estimates for their houses 
which applied to the work and mate- 
rial of the Asylum. The testimony 
also shows that there has been about 
$4,000 draw n in excess of the work 
done and material furnished on the 
contract for the erection of the Asj-- 
lum." Do you know anything about 
this? 

A. I don't recollect and cannot state 
from what source they obtained that 
information. 1 recollect* this to be the 
fact. In one instance, I was going to 
Omaha, and Mr. Ward sent a bili by 
me to purchase lumben I bought, at 
Council Bluffs six or seven thousand 
dollars worth of lumber, which was 
shipped down here and paid for. I 
think there was a portion of that lum- 
ber went into my house, and I may 
have stated that before the committee. 
Part of It might have gone into the 
Governor's house. He was the con- 
tractor upon all our buildings, and 
charged up to us, and I paid him when 
I got the money. It might be some- 
times I was behind, and sometimes I 
might been ahead of Mr. Ward. What 
he did with the money received on 
estimates for building the Asylum, I 
don't know. 

Q. Did he furnish material for the 
Governor's house? 

A. I don't know. 

Q. Do you know whether the Gov.- 
ernor paid him anything between the 
month of June and the time when 
winter set in? 

A. I recollect at one time that he 
did. 

Q. Have you any means of know- 
ing that these estimates made, audited 
by the Auditor, and paid by the 
Treasurer, were the only means Mr. 
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Ward had for carrying on the build- 
ing, as well as the public buildings? 

A. I dont know, I have no means 
of knowing whether this was so in the 
case of the Goverhor. I don't know 
how. Ward used his money. 

Q. It was stated In that report that 
there was an overpayment on esti- 
mates ; how do you explain that? 

A. I only know from the examina- 
tion made by Mr. Hunt, and the esti- 
mates made there, as to the amount of 
woik done and material on hand. I 
don't know what was done with the 
money thus overdrawn. It may have 
been overdrawn at that time. 

Q. Did you know that that was so 
overdrawn? 

A. Well, I don't know but what he 
might have overdrawn at that time. 

Q. If it were so, wfiat was the 
reason for giving those over estimates? 
A. Mr. Ward claimed that his 
work and material was in advance 
of the estimates. Mr. Hunt's opinion 
was that it was not. 
Q. Which was right? 
A. I don't know. 
Q. How often did you, as Commis- 
sioner, go upon the ground? 

A. Every. two weeks we took a 
general supervision, so that we think 
we kept the estimates within the limits 
of the work and material. 
John Cadman, sworn : 
Mr. REDICK. Are you familiar 
with the value of property in Lincoln? 
A. Well, not as much so as a great 
many that live here. 

Q. What, in your opinion, was the 

value of the Tichenor House last fall? 

A. I have not any knowledge suffi'- 

clent to answer that. I never have 

been through the house. 

Mr. REDICK. Mr. President and 
gentlemen, it is now after 5 o'clock. 
We have two more witnesses which 
afre not in the house. It will only take 
about twenty minutes to get through 
with them, if they don't cross-examine 
too long ; but if the Senate wish to ad- 
journ now we will finish up in the 
morning. 

Senator HASCALL. Mr. President, 
I move that the Senate, sitting as a 



Court of Impeachment, do now ad- 
journ until 9 A. M. to-morrow. 
Senate adjourned. 



ninUk Day. 

March 23. 
The Senate, sitting as a Court of Im- 
peachment, was called to order at 9 
o'clock, A. M. Roll called, all the 
Senators answering to their names. 

Mr. REDICK. I have to offer in 
evidence the report of the Treasurer 
to the present session of the Legisla- 
ture. I will say to the counsel for the 
prosecution, if they will consent to the 
introduction of that, when Mr. Hall, 
who has charge of the report, comes, 
we will rest our case here. 

Mr. ESTABROOK. That is satis- 
factory. 

Mr. REDICK. Then we w ill intro- 
duce that report when it comes, and 
there is our case, gentlemen, submit- 
ted. 

Manager PORTER. We would like 
to be allowed to examine the witness, 
Mr. Davis, upon matters relating to 
the specifications in the ninth article. 
It will be remembered that this is one 
of our witnesses that had not arrived 
at the time we rested our case. Mr. 
Davis has singe arrived. 

Mr. REDICK. We do not object to 
the examination of this witness, if it 
does not take too long. 

Jesse T. Davis, sworn : 

Manager PORrER. State your oc- 
cupation and place of residence. 

A. I am a lawyer ; reside in Blair, 
Washington county, Nebraska. 

Q. State what connection you have 
had, if any, with the Nebraska Air 
Line Railroad? 

A. I was Secretary of it at Its or- 
ganization. The articles of organiza- 
tion were drawn about the Zth day of 
June, 1867. ^ , 
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Q. State who were the directors of 
that company? 

Mr. REDICK. I object, because 
this Information is already in writin*^. 

Manager PORTER. Are you able 
to state how the organization of the 
eompany was perfected V 

Mr. REDICK. Was the organiza- 
tion, Mr. Davis, in writing? 

A. It was. 

Mr. REDICK. Then I object, Mr. 
?orter,unle6s you produce the writing. 
However. I will not insist upon my ob- 
jection. The witness is at liberty to 
answer the question. 

Witness. As I have stated, the arti- 
cles of organization were prepared and 
filed with the Secretary of State. 
There was a meeting of the organiza- 
tion the next day, and we ])roceedfd 
to the election of offlcers. it was or- 
ganized under the general incorpora- 
tion act. 

Q. Did the officers at that time 
adopt by-laws? and a regular Constitu- 
tion? 

A. They did that day or after the 
articles of Incorporation were filed 
with the Secretary of State. These 
articles and the by-laws made provis- 
ion for the election of officers. The 
annual election, I think, took place 
three months after the adoption ol the 
articles of incorporation and by-laws. 
The next regular meeting held by 
the company, I think, was about one 
and a half or two years after that. 

Q. State whether the annual meet- 
ing was held at the time the articles 
of incorporation and by-laws provid- 
ed? 

A. It was not. 

Q. How long after that time was it 
held? 

A. I think the articles of Incorpor- 
ation provided that the meeting should 
be held in September 1867, and there 
was no meeting until 1868. I think 
over a year alter the time It should 
have heen held. 

Q. What was done at that meet- 
ing? 

A. There was a proposition read 
from the Sioux City Padftc Rall- 
roj^d. to tAke the contract ancl con- 



Ftruct the road as required by our ar- 
ticles of Incorporation. 

Q. When was this meeting? 

A. It was sometime in the fall of 
1868, 1 don't remember what date. 

Q. Who was present? 

A. General Bowen, President ; Mr. 
Kennard, D. C. Slader, John T. and 
Henry P. Beebe and myself. 

Q. Will you state whether those 
persons were elected as officers of the 
road ? ^ 

A. They were elected at Omaha 
city, at our first meeting In June 1867. 

Q. When were the books opened 
for the purpose of taking stock hi that 
company? 

A. i don't remember the date, but 
it was a short time after this meeting 
in 1868. 

Q. Will you state. If you are able, 
where the subscription books are at 
the present time? 

A. I cannot say where they are. 
They were taken from my office the 
day the stock was taken, and taken to 
Cedar Rapids, Iowa, where I think 
they are now. 

Q. Can you state the amounts taken 
at the time? 

A. I can not state the amount 
each took, or the amount taken, but It 
was the full amount required under 
the law. 

Q. State whether any portion was 
paid in at that time? 

A. No money paid at that time. 
There was talk b}*^ some of the parties 
that they would put their— 

Mr. REDICK. Now, Mr. Porter, I 
shall object to the whole of this, for It 
Is not proper for a witness to state 
what was said around there. 

Manager PORTER. Will you state 
if you know anything about the con- 
solidation of the Northern Nebraska 
Air Line with the Sioux City Pa- 
cific Company? 

A. There was an attempt at a con- 
solidation. There was one which took 
place about three or four months afler 
the date of taking stock of the oom- 
pany. 

Q. Will vou state to the Senate 
what was done at the time the coosol- 
Idation took plftce. ^ 
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A. Mr. Cook was then Attorney of 
the Sioux City Pacific Riiilroad, 
and came to my office in DeSoto for 
the purpose of consolidating the two 
companies. 

Q. What company did he at that 
time represent? 

A. The Sioux Qty Pacific, 
and certain stocic in the Northern Ne- 
braslca Air Line. 

Mr. MARQUETTE. I thinlv it 
hardly proper to go through every 
private conversation that toolc place 
between the two. attorney's of this 
road. 1 beiieve the witness has said 
tlie roads were consolidated. If that 
is so, we admit it; but to go baclw and' 
state everything said, is not necessa- 
ry. If there is any point, it would be 
the fact tliat they were consolidathig. 
That the witness already states. If the 
consolidation was not according to 
law, that is to be put in writing. It is 
not evidence in this case. 

Manager PORTER. Will you state 
who was present at the time it was 
claimed this consolidation took place? 

A. Judge Cook, the attorney of the 
Sioux City & Pacific, and represent- 
ing itock in the Nebraska Air Line, 
and myself. 

Q. Anybody else at that meethig? 

A. No others in person. 

Q. Will you state at what time this 
meeting w/is held ? 

A. 1 did state. Some three or four 
months after taking stock of the 
Northern Nebraska. 

Q. What month or year was it? 

A. 1 think 1869. 

Q. Up to that time, had the North- 
ern Nebraska Air Line Company ever 
constructed any railroad in Nebraska? 

A. Not to my knowledge. 

Q. If they had would you have 
known it? 

A. I think I would. 

Q. Up to that time had they ever 
filed any statement in any of the State 
offlceaK, as to their condition on the 1st 
of January, as provided under the In- 
corporation Laws? 

A. Ther« never was any statement 
pf thoooadltion of the company Qled 
llrtth my signature as Sepreurj:, 



Q. Had there ever been any mon- 
ies paid in to that company for stook? 

A. Not to my knowledge. 

Q. In what condition was the 
Sioux City & Pacific Company in 
Nebraska at that time? 

A. There was a jrood part of the 
grading done. Most of it. 

Q. How long af^er the consolidi- 
tlou before that road was completed? 

A. The Sioux City and Pacific? 

Q. Yes. 

A. I think It was completed dnrinj: 
the next winter to Fremont. 

Manager PORTER. If there is no 
objection, Mr. President, I would like 
the witness to draw a little diagram 
of the Sioux City and Pacific Rail- 
road. 

LWitness drew a rough sketch.] 

Manager POR i'ER. How soon af- 
ter the consolidation, before the Sioux 
City and Pacific in Nebraska was com- 
pleted? 

A. About eight or nine months. I 
think. 

Q. Did the Sioux City and Pacific 
Railroad In Nebraska connect DeSoto 
with Fremont? 

A. Not as the Slonx City and Pa- 
cific Railroad. There was three miles 
of road built between Blair and Dc 
Soto to make that connection. 

Q. Were you acquainted with the 
construction of this part of the road; 
if so state the character of it? 

A . It was constrnci ed of very small 
ties on a steep grade, and a good deal 
of old iron was used. 

Q. Did you understand what sub- 
sidy, if any, the Sioux City and Pacific 
Railroad received from the General 
Goverinnent? 

A. I know nothing except what I 
got from the Act of Congress and— 

Q. State whether you know any- 
thing about the assignment of twenty- 
five secth)ns of land to the Slous City 
and Pacific Railroad? 

A. I dont know of my own knowl- 
edge that it has been assigned. I came 
here tv\ Ice as the agent of John I- 
Blair for the purpose of securing this 
assignment. General Bowen *n<i 
Isaac Cook came here with me the 
first time. We conversed with Secre- 
tary Kennard. The second time Gen« 
^r^iPoweu ^nd John I, Blair «^me 
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with me. We conversed with all the 
ComniU^iouers. They were uoC all to- 
gether. 

Q. State whether nny arraiiofefnent 
was* made at that time for the purpose 
of^ivhiifthe Sioux City and Paeltic 
Railroad the patent to these lands? 

A. Not at that lime. An objection 
was ralseil by the Governor, and also 
by Mr. Gillespie, the Auditor. The 
objections «)f the Governor were, he 
thought the lands should not be j^iven 
out of the best lands of the State, and 
they should not be selected all In one 
body. The selection had already been 
made by General B«»\ven and myself. 
Gillespie's objections were about the 
Fame. 1 was acquainted with the h»ca- 
t'ou of most of these lands. I don't 
know whether this selection was eon- 
tirmed. 

Q. Were you ever informed by the 
Couipany that this selection had been 
coiitinned? 

Mr. REDICK. I object to his tell- 
in;: what he has been Informed. 

Mamij^er FOR lEK. How lon^ af- 
ter this before you understood that 
the selections had been contirmed. 

A. It must have been about three 
mouths after. 

CROSS-EXAMINED. 

By Mr. REDICK : 

Question.— Mr. Davis, did not you 
come down here as the attorney for 
the road? 

Answer. — Yes, sir. 

Q. Was not the Attorney-General 
of the State consulted at some time? 

A. 1 believe so; I think there was 
a proposition made by one or two of 
the Commissioners to send for him. 
1 was present as the attorney for the 
road. I understood the main objec- 
tion to be that the land was behi^ 
taken from the best lands In the State. 

RE-EXAMINED. 

By Manager PORTER: 

Question. — Did the selections repre- 
sent sections, half sections^ or quarter 
sections? 

Answer. — I think it represented not 
less than half section. 

Q. Do you know what these lands 
are worth at the present time? 

Mr. REDICK. I object. 

Manager PORTER. I witjidraw 
the question. 



Managrer PORTER. We now offer 
the abstract of tie title to the Pawnee 
county i»nds In evidence. 

Thomas F. Hall recalled. 

By Manager PORTER : 

Question.— [Letter shown to the 
witnes>.] Mr. Hall. It was stated yes- 
terday that that was your siornature ; 
will you explain to the Senate on 
what occasion you wrote that letter? 

Answer.— Well, 1 would state that 
this rehites to the same matter that 1 
testified to before. This iKter applies 
to that tirst piece of land we applied 
for. 1 wrote this to Governor Butler 
and he ans^yered me. 

[Another letter shown the witness.] 

Q.* What letter is that? 

A. That is the letter from Governor 
Butler in reply, to mine. 

Q. Plcise read it to the Senate. 

[Witness reads the letter, as fol- 
lows :] 

State of Nebraska, 
Executive Depautment, 
Lincoln, May 29, 1869. 

Hall & Brother, Omaha, Ne- 
braska : 

Dear Sirs.— Yours or the 25th Inst., 
I have received, and have to say that 
the parties from St. Joseph have vittit>- 
ed me. and insist upon the priority 
ot their claim over yours, and as 1 
have no rl^ht to exercise any prefer- 
ences, even if J were so inclined, 1 
feel compelled to yield to their claim. 
There are other lands, however, equal- 
ly desirable, and if you will take them 
1 will reserve them until you come. T 
shall, as you have In your letter antic- 
ipated, be very busy on the 3d prox., 
and for some days thereafter. If it 
will answer your purpose equally well, 
and your uncle's letter, you may defer 
your visit to the 10th prox. But this 
Is a matter vihlch I will leave entirely 
to you. If you desire to purchase 
some lots or lands, and cannot afford 
to make but one visit, and that a short 
one, 1 thlnlv we can get time to fix np 
the matter if you come on the 3d 
prox. I have the honor to be, 
Very truly Yours, 
(Signed,) David Butler. 

Now, are the lands referred to In the 
letter which you wrote to Governor 
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Butler, the same lands referred to in 
your lirst vUlt? 

A. Yes. sir. 

Q. Did you afterwards visit Lin- 
coln about obtaining a salt lease? 

A. Yes, sir. 

Q. When? 

A. In June. 

Manager PORTER. Mr. President, 
we desire to oflfer tliis abstract in evi- 
dence 

Mr. REDICK. What is it? 

Manager PORTER. An abstract 
made out by the Clerk of Pawnee 
County, in reference to the Pawnee 
lands referred to in the mortgages. 

(Examined by the counsel for 'the 
respondent.) 

Mr. MARQUErra. I suppose the 
object of introducing this is to get 
in some testimony that was ruled out 
yesterday morning. I guess at that; 
but I think I guess pretty straight. I 
see hei e at the end of each abstract, 
**the above tract was assessed, so and 
so." In other respects I believe the 
abstract is Just the same as the one 
introduced by us. I commend the in- 
genuity of the gentlemen, but I bhall 
certainly object to the admission of 
the testimony. 

Mr. REDICK. ^I would like to 
know who the father of that dodge is. 
I know my friend Porter would not do 
that. (Laughter.) Xow, Mr. Presi- 
dent and Senators, you see here is a 
similar abstract to our o vn. which we 
have offered. These gentlemen say it 
is all right; but, as Mr. Marquette 
says, there is the assessment at the 
end of each quarter. They come 
pretty nigh catching me. And now, 
if my friend Doom will explain him- 
self on this, I would like him to do so, 
for I am for him for Governor yet. 
(Laughter.) 

Manager DOOM. I will state briefly 
what the object is. It was not sought 
to be concealed. We desire to produce 



this as rebutting testimoi^. They In- 
troduced testimony to prove that men 
thought something; we propose to 
introduce something tangible, au- 
thentic; something showing the as- 
sessed value. I would ask that 6. W. 
Collins be put upon the stand to prove 
this. 

Mr. MARQUETTE. We do not 
object— 

The PRESIDENT. The Hororable 
Manager will reduce his proposition to 
writing. 

Mr. ESTABROOK. I will state 
where I know the difference Is, between 
the question now and yesterday morn- 
ing. There is considerable doubt in 
my mind whether this could be proved 
by parole testimony, with a witness 
without record in his'hand. But here 
w^e have something substantial ; that 
which is taken direct from the record 
of the County, by the County Clerk, 
in whose custody the records are, and 
are presented here under seal. I don*t 
think an^'thing in regard to those 
mortgages ; but If It is worth while to 
talk at all about the value of the laud 
embraced in the fancy mortgages, 
those amateur conveyances, the Gov- 
ernor has succeeded in stuffing into 
the public mind ; if it is worth $17,000, 
it is worth while to produce testimony 
from authentic sources. It has the 
great seal, and all tue due formality 
and red tape. 

Manager PORTER. It appears to 
me in introducing rebutting testimony 
anything it is proper for the Senate 
to consider for the purpose of rebut- 
ting the evidence given by the res- 
pondent, should be received. This 
abstract differs from the other in that 
it is the facts given in t\\o other ab- 
stracts, and also shows the assessed 
value. But there is another fact in 
this not in the other, and I believe for 



uigitizea Dy x^:jv/v/ 



^.v 



tBiPEACHMENT TRIAL. 



123 



that reason alone, it should be intro- 
duced ; that anything which >;ives the 
Senate an opportunity to judj^e care- 
fully and squarely, should be received ; 
and this abstract gives the date of the 
deed and the consideration ; and tliat 
Is entirely left out in the others ; and 
I think that a good basis upon which 
to %ure the real value of that land. 
And this consideration shows what 
the parties themselves believed the 
land to be worth at that time ; and for 
that, if no other reason, it ought to be 
before the Senate. There is no injus- 
tice in it ; but it is simply for the pur- 
pose of giving the Senators the facts 
in the case, upon which they can 
Judge. There is the valuation in ad- 
dition to the assessment of what the 
owner of the land and the seller pre- 
viously agreed it was worth. 

Mr. MARQUEl^^. I think that 
would be an additional reason, if that 
is its object ; because in no court of 
Justice will they allow you to go back 
three or four years to show what land 
sold for. They will confine you to a 
certain time, and the proof must be 
what its cash value is at that time. We 
were confined to that, and they ought 
to be. Assessment is ne% er proof of 
value. I have never known a single 
instance where it was so recognized. 
I attempted, at the last term of court 
in our county, where the party himself 
had made the assessment to introduce 
It as an admission of the party, and 
the court ruled it out. I said yester- 
day, and I say now, that if the asses- 
sor is to be a witness, we want him 
on the stand, where we can face him 
and cross-examine him. And hence 
we desire to rule this out. Now, they 
say this is a record. All there is here 
is no record at all. It is simply a 
memorandum of the clerk on them- 
selves. If it could be introduced as 
evidence it must be the assessment 
25 



roll, certified to be the correct one; 
but it cannot be in this case, where 
the Constitution says a party must be 
confronted by his witnesses. 

The PRESIDENT. Gentlemen, the 
Managers have offered a certified ab- 
stract of the land covered by David 
Butler's mortgages in Pawnee County, 
showing the exact value of the land. 
Unless some Senator asks for a vote, 
the Chair will rule that the objection 
is well taken. 

Senator SHELDOX. I desire a 
vote. 

The PRESIDENT. The counsel for 
the respondent object to the abstract 
being offered in evidence. The ques- 
tion submitted to you is : Shall the ob- 
jection be sustained? As many as are 
of opinion it be sustained will, as their 
names are called, answer *"'Aye"; 
those of the contrary opinion will an- 
swer ^*Nay." The Clerk will call the 
roll. 

The following is the vote : 

Yeas— Brown, Hilton, Kennedy, 
Tucker, Tennant, Mr. President— C. 

Nays— Cropsey, Gerrard. Uawke, 
Hascall, Metz, Sheldon, Thomas — 7. 

Senator TUCKER, when his name 
was called said— I vote to sustain the 
objection because I do not consider 
the valuation upon land by an asses- 
sor as any criterion by which you can 
arrive at a true value. 

The PRESIDENT. Six having 
voted in the affirmative, and seven in 
the negative, the objection is over- 
ruled. 

II. C. Lett, sworn. 

Manager PORTER. Where do you 
re:!ide, and what is your occupation ? 

A. I reside in Brownville, and my 
occupation might be considered va- 
ried, somewhat. I have been engaged 
in buying land in the Nemaha 
District. 

Q. Have you any knowledge of tlie 
land in Pawnee County? 
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A. I dou't know that I have a very- 
clear idea. I have lands for sale m 
that county. 

Q. For liow long a time have you 
had lands for sale in that county? 

A. For three or four years. 

Q. Have you had lands upon your 
book in the* vicinity of Pawnee Cit3% 
within a limit of twelve miles? 

A. Yes, sir, I think so. 

Q. Have you any within a limit of 
nine miles? 

A. I am inclined to think I have 
not. 

Q. What kind of lands have you 
had there? 

A. Unimproved lands. 

Q. What do you understand these 
lands to be worth? 

A. I have been asking 85 per acre. 

Q. For how long a time? 

A. Ever since 1 have had them on 
my books. I have not been able to 
sell them ac that price, I have not 
sold lands in Pawnee County during 
the last year. 

Q. State whether you have had op- 
portunities of selling lands? 

A. Yes, I have sold a great deal of 
land within the last five or six years, 
in Southern Nebraska. 

Q. Have not you been engaged in 
entering lands in the Nemaha District 
during the last few years? 

A. Yes, sir. 

Q. What, in your opinion, could 
you sell lands for per acre, in Paw- 
nee county,at a forced sale,after being 
advertised thirty days? 

A. I am not able to answer that 
question any further than 1 have made , 
a statement. I have not been able to 
sell the land I hold there at that 
price. I never took any one out there. 
1 have given parties plats of these 
lands, but they have never returned. 

Q. Did you regard lands as valua- 
ble, tha distance from the river, as 
lands nearer the river? 

A. I have sold lands nearer the 
river during the last year. I have 
sold a great many pieces of land in 
Nemaha county within the last year. 

Q. At what figures? 

A. At five or six dollars per acre. 
Lands sold at that price within the 
vicinity of settlements. 

Q. If you were loaning money , how 
much would you regard these lands 
in Pawnee county, within a limit of 



nine miles of Pawnee city— what would 
' you regard their value as a basis for 
loan? 

Mr. REDICK. That's objection- 
able, but we will let you ask it 

A. I really don*t know how I could 
answer that question, because I would 
be inclined to estimate land very low 
in loaning money. I don't think I 
would be inclined to put laud any- 
where at more ihan half its value. 

Mr. EST A BROOK. Just answer in 
regard to Pawnee county. 

A. The lands that I hold at five 
dollars an acre, I would not loan 
money on at 8^*50. 

CROSS-EXAMINED. 

Mr. REDIOK. Did you ever sec 
your lands in Pawnee county ? 

A. No, sir. 

Q. Where are they? 

A. I think they are near the east- 
ern line of town 1, range 9 east. 

Q. State whether Pawnee county 
is not one of the best counties in that 
portion of the State? 

A. All the lands, as a general thing, 
in that county are considered the best 
of lands. 

Senator TUCKER. Do you know 
whether the parties whom you gave 
the numbers of your land to,* ever saw 
the land? 

A. No, sir ; I could not tell that. 
I simply gave them the numbers, and 
they never came back. 

James Sweet, re-called. 

Mr. ESTABROOK. Mr. Church 
testified that he was present at your 
bankinc: house, and had an interview 
with you, and inquired whether you 
had received the five per cent, fund, 
and you turned to your books and 
found an entry there, and told him 
that it was. State what the facts were 
in regard to that matter? 

M. REDICK. -^ Just it. Now put 
that in writing and I will object to it. 
I can save time by stating the object 
of my objection. It is this : the rule 
is, when a witness is called upon a 
witness stand to testify, you have a 
right to lay a foundation to impeach 
him. We laid that foundatioii^^when 
this witness was on the stand and then 
brought witnesses on the stand to con- 
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tradict him, but the witness canuot be 
brought back to contradict our wit- 
ness. 

Manager DOOM. I don't wonder 
at the tenderness of the gentleman, 
after what occurred here yesterday. 
We think it is due to the people that 
this witness be allowed to explain his 
testimony. 

Mr. MARQUE ITE. Mr. President, 
if so, then our witnesses will have a 
right to come in and explain their tes- 
timony, and where are you going to 
stop? The rule is this: that they 
have a right to rebut new matter in- 
troduced by the respondent, and they 
have to be confined to that. 

Mr. ESTABROOK. Senators, we 
are learning some very strange propo- 
sitions of law here. We bring this 
man here for the purpose of rebutting 
wiiat was stated by one of their wit- 
nessess. There is nothing in the na- 
tore of an impeachment in it. It is 
his privilege to come upon the stand 
and explain his testimony. Suppose 
he comes up here and says he had no 
interview, or if he had one, where,and 
under what circumstances? 

ilr. REDICK. He did state that. 

Mr. ESTABROOK. No. sir, he did 
not. There is nothing more common, 
where a man is impeached, than this : 
that an individual be brought upon 
the stand to state what were his op- 
portunities. We ask here that Mr. 
Sw^et shall explain what were the 
facts. Let me suggest it is not here 
whether we shall remove the amount 
against David Butler, or whether one 
man or the other has lied, but as to 
the fact whether David Butler did de- 
posit in that Treasury a certain sum 
of money. What he told does not 
bmd us, but it pertains to the very 
subject laying at the foundation of 
this thmg ; whether, indeed, the mon- 



ey was deposited as they contend. 
And for the purpose,we ask the Treas- 
urer to point out the very figures upon 
which that remark was made, casual- 
ly, without having his attention 
specially called, and to make a statt^ 
ment all about that subject. 

The PRESIDENT. Gentlemen, the 
question asked by the counsel for the 
Managers is : "Mr. Church stated in 
his interview with you, he asked you 
about the five per cent, funds, when 
you turned to your book and stated 
what was on entry you found there, 
and there stated that said fund had 
been deposited. State what you know 
of such interview." The question is 
objected to by the counsel for the res- 
pondent. The question is : shall the 
objection be sustained? As many as 
are of opinion the objection be sus- 
tained win, as their names are called, 
answer "aye;" those of the contrary 
opinion will answer ^*no." The clerk 
will call the roll. 

The following Is the vote : 

Ayes.— Gerrard and Tucker— 2. 

Nays.— Brown, Cropsey, Hawke, 
Hascall, Hilton, Metz, Kennedy, Shel- 
don, Thomas, Tennant, Mr. President 
—11. 

The PRESIDENT. Gentlemen, two 
having voted In the afl^lrmatlve and 
eleven in the negative, the objection is 
overruled. 

Mr. ESTABROOK repeated his 
question to the witness. 

A. My recollection is, the first in- 
terview I had with Mr. Church was on 
the street, and I was going to, or re- 
turning from dinner. He asked me 
relative to the $17,000. I stated to him 
Mr. Brock had kept the books, and I 
did not know whether such sum had 
been deposited or not, but I would 
look. I cannot state whether Mr. 
Church went with me to the office, 
but it seems to me now I saw him af- 
terwards, and told him I had found an 
entry of $17,000, in roUnd numbers, 
and I supposed it was that money ; but 
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I have no recollection that he was in 
the office when 1 looked at the books. 
i don't recollect that he was. My im- 
pression is, I saw him somewhere 
else. 

Q. In what book would you look to 
ascertain the fact? 

A. It must have been in that book. 

Q. If you can turn to those figures, 
doit? 

A. In explanation 1 will say, at 
that time I had no knowledge that 
money was deposited, nor that it was 
paid to tht; Governor. I will also state 
that I never kept th!8 book ; I believe 
the whole book is in the handwriting 
of Mr. Brock. Here is ei,790, that, at 
a casual glance looks exactly like $17,- 
000. I think that is the item I liad re- 
ference to. 

Q. On what page of the book is 
this, Mr. Sweet? 

A. On page thirteen. My recollec- 
tion is, that when I was examining, 
I was very busy. I had very little 
help, and when I opened the book to 
examine it several gentlemen came 
in and I sluit the book up, and at- 
tended to them. I was looking more 
particularly for the amount '*17.000," 
and my recollection is, that I told Mr. 
Church that I found the Item there of 
the deposit of $17,000. 

Q. Have you ever examined that 
book, or any other book, to see if there 
is any entry of that $17,000? 

Mr. REDICK. I object to that ques- 
tion. 

Mr. ESTABKOOK. 1 understood 
you to say when you was on the stand 
before, that you were present at an in- 
terview held between the Governor 
and the State Central Committee, at 
Omaha. Will you please state all 
that took place at that great convoca- 
tion of the high cock-a-lorums of the 
great lights of the Kepublican party? 
[Laughter.] 

Mr. MARQUETTE. I object to all 
this. The prosecution have gone over 
this once, and I think that should be 
sufficient. 

Mr. ESTABROOK. I insist upon 
the question, I will put it in writing. 

Mr. REDICK. Our objection is the 
same as to the other question. The 



Senate have a right to say whether 
they will receive this or not; but, as a 
matter of policy, it ought not, as it will 
save three hours' time. I want that 
book taken down, Mr. President, and 
shown to the Senators, that they may 
examine that entry referred to by this 
witness. 

(Book and entry examined by the 
Senators.) 

Mr. ESTABROOK. \yell, sir, take 

the witness. 
Mr. REDICK. WelLsir-Mr.Sweet, 

that is all— that is all— that is all. 

Henry Kcenig, swoin. 

Mr. ESTABROOK. What office do 
you hold ? 

A. State Treasurer. 

Q. State whether you have ever 
examined the books of the Treasurer 
to ascertain whether there ever was 
deposited there this 5 per cent, fund; 
if so, state the result? 

A. I have examined that book 
there, and did not see any entry made 
there in regard to the 5 per ct=nt. fund. 

Q. Is there any entry of any money 
paid by the United States Government 
to the State of Nebraska? 

A. Not to my knowledge. 
Have you examhied? 
Yes, sir. 

State whether you have ever 
these papers — mortgages and 
bonds— and it' so, state under what cir- 
cumstances? 

A. I have seen the mortgages. 

Q. State when, and where, and 
under what circumstances? 

A, Somebody brought them in my 
office during mv absence. 

Q. When? 

A. The same day tiie Investigating 
Committee enquired nbout the State 
Auditor and the State Treasurer, in 
resrard to mortgages and lands. It was 
during the session of the present leg- 
islature. 

Q. Were those the same mortga- 
ges? 

A. I believe I did not examme 
them. 

Q. State what you did with them? 

A. I did not know what I should 
do with them, and I had a conversa- 
tion with the State Auditor; and after 
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that Governor Butler came in, and I 
handed back the mortgages to the 
Governor. 

Q. How long after they were 
brought into your office was this? 

A. About the time I saw them, and 
when I went to the Auditor, It was 
about a quarter of an hour. I don^t 
know how long they were in my 
office. 

Q. Where did you find them in 
jour office? 

A. My deputy handed tliem to me 
when I came back. 

Senator THOMAS. State the name 
of your deputy? 

A. G. W. Bartlett. 

Q. At the time you first saw those 
mortgages were they not recorded? 

A. I saw a part, where the en- 
dorsement was on of Pawnee County. 

Q. You had a deputy? 

A. Yes. 

Q. Tell the Ck)urt what Governor 
Butler said to you about bringing up 
all the securities that the investigating 
committee might examine them? 

A. I don't recollect that. 

Q. Did be state to you, in your 
office, he wanted you to bring up all 
the securities for the school lauds, 
that they might go before the investi- 
gathig committee? 

A. Not to my knowledge. I saw 
the Governor in the Auditor's office, 
not in my office. 

Q. Then those mortgages were 
just as they are now? 

A. I saw the package, but I did 
not examine them. 

' Senator HASCALL. You say the 
mortgaores were left in the office of 
the State Treasurer in your presence, 
were the bonds also left there, and are 
the bonds now in the office of the 
State Treasurer? 

A. This is the first time 1 have ever 
seen the bonds. 

Senator THOMAS. Where have 
the bonds and mortgages been since 
that time? 

A. I handed the mortgages back 
to Governor Butler, in the presence 
of the State Treasurer, the same day 
that I received them. 1 never had the 
bonus in my possession. 



Senator HASCALL. Are the bonds 
or mortgages marked across the face 
with red ink, as provided by law in 
the case of securities belonging to the 
permanent school fund? 

A. This is the first time I have 
seen these bonds. There is no en- 
dorsement. 

Mr. ESTABROOK. Is the endorse- 
ment written on the same, as provided 
bylaw? 

A. I have . not seen any endo^pse- 
ment on the face since I had them. 

G. M. Bartlett sworn : 

Mr. ESTABROOK. What is your 
name? 

A. G. M. Bartlett. 

Q. What office do you hold? 

A. I am acting as Deputy 
State Treasurer. 

Q. State whether you ever saw 
these bonds and mortgages ; if so, 
state under what circumstances? 

A. I should say that these bonds 
were a packetof mortgages sent to our 
office by Governor Butler. I can't 
give the exact date. At that time the 
Committee of Ways and Means were 
making up their report in reference 
to the report of the Auditor and 
Treasurer, and the same time these 
were sent by the Governor by Mr^ 
Beecher, who said he was requested 
by Governor Butler to leave them in 
our possession. There were no bonds. 

Q. What was done with the mort- 
gages? 

A. I handed them to Mr. Koenig. 
I should think about fifteen or twenty 
minutes after, stating that they had 
been left so and so. He took them, 
and I don't know whether he looked 
over all of them or not ; my impres- 
sion is, that he did not. He said to 
me *'what shall we do with them?" I 
said that as we had no account on our 
books against Governor Butler we 
had no right to hold these mortgages. 

Q. Who is Mr. Beecher? 

A. I think he is a clerk in Governor 
Butler's office. I am not certain it 
was Mr. Beecher. It may have been 
Mr. Kellogg. 

Q. The law says that it shall be 
endorsed across the fac^ thereof 
'^School" or '^University" funds; take 
that (handing witness oneof themor^ 
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ga/jres) and see whether that provision 
of the law has been complied with? 

A. I see no endorsement. 

Q. Look at the others, please, and 
see if they are all alike? 

A. What I have examined I see no 
endorsement upon. 

Q. State whether any entries were 
made about the time of the deposit of 
these papers? 

A. Nothing appears upon our 
books. I never saw the bonds before 
this. 

Senator HASCALL. Are any of 
the bonds now on deposit in the State 
Treasury? 

A. Thev are not. 

Senator THOMAS. Were the bonds 
ever placed in the office of the State 
Treasurer? 

A. Not in our office. 

Senator THOMAS. Did you ever 
see these bonds before, if so, where 
and when? 

A. I never saw these bonds before. 

Senator THOMAS. Where have 
these mortgages been since they were 
first taken to your office? 

A. That I cannot answer. I gave 
them in charge of Mr. Kcenig, and I 
think he gave them to Gov. Butler, 
since then I know nothing about them. 

Senator TUCKER. You say that 
the mortgages were placed in the of- 
fice of the State Treasurer ; who took 
them out from that office? 

A. They were placed in the office 
of the State Treasurer, as I say. They 
were down to our office with the un- 
derstanding they were to be placed 
there. Mr. Koenig took them out. 

Mr. KEDICK. Mr. Bartiett, did 
not you give an order to some one to 
get these bonds out of the bank of 
Sweet & Brock? 

A. I gave an order to Mr. Kellogg, 
that if he had such bonds there, to de- 
liver them to the bearer. I will say 
that the bearer never brought them to 
me. They called at the office for the 
bonds, saying they had been deposited 
with us. 1 told them they had never 
l)ee» in our office. I wrote a line to 



Mr. Brock, saj Ing if the bonds were 
there to send them up. I wrote to 
him in his individual capacity, direct- 
ing to Nelson C. Brock. 

Henry K(ENIG, recalled : 

Senator THOMAS. When did jou 
hand these mortgages to Gov. Butler, 
and why did you do so? 

A. I banded the mortgages to Gov. 
Butler the same day I received them. 
I did not know what I should do with 
them. 

Q. Did you mean that Gov. Butler 
told you in his office to go down and 
get all these securities to be used be- 
fore the Investigating committee? 

A. Yes, sir. 

Mr. ESTABBOOK. Did you ^ 
any of these mortgages from Sweet? 

A. No, sir. 

Q. Did not Gov. Butler show you 
those mortgaifes at the time? 

A. Yes, sir. 

Senator GERRARD. To Mr. Bart- 
iett, Deputy State Treasurer? 

A. Yes, sir. 

Senator TUCKER. Did Governor 
Butler ask you to give him the mort- 
gages, after they had been placed In 
your office? 

A. No ; the Governor did not ask 
me for them. 

Senator THOMAS. At whose re- 
quest did you hand those mortgages 
to Governor Butler. 

A. Well, I had a conversation with 
the State Auditor and he told me— 

Mr. REDICK. I object to the wit- 
ness stating what the Auditor told 
him. 

Mr. ESTABROOK. State whether 
the Governor objected to taking them 
from you? 

A. No, sir. 

RESPONDENTS REBUTTING TESTIMO- 
NY. 

L. Alexander, sworh : 

Mr. REDICK. Look at those bonds 
and state to the Senate where you got 
them and at whose Instance? 

A, I got them at the bank of JaniQ8 
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Sweet and Brock, on the order of the 
State Treasurer, Mr. Koeniji:, day be- 
fore yesterday, the 20th or 21st. 

Mr. REDICK. Mr. President, I wUl 
offer now in evidence the articles of 
consolidation of the Northern Nebras- 
ka Air Line Railroad, with the Sioux 
City and Pacific Railroad. (Admit- 
ted.) Mr. President that is our defense 
sir, and there we rest the case. 

The PRESIDENT. Have the coun- 
sel for the Managers anything further 
toolTer? 

MrESTABROOK. No, sir. 

Senator HASCALL. Mr. President, 
it is now 10 minutes of 12 o^clock, but 
to facilitate matters, I would suggest 
that the counsel would agree among 
themselves as to how they will make 
their arguments before we adjourn. 

Mr. REDICK. I would like to 
Iknow whether the counsel for the 
prosecDtion, desires three to address 
the court, or a less number. The way 
we did before, and the way, I believe, 
always adopted is to have two address 
the court. One opens, then two on 
our side follow him, and the other one 
closes ; but if three speak, it will ne- 
cessitate a different arrangement. 

Mr. MARQUETTE. We desire 
that whatever authorities they have 
they Introduce, so that we may reply 
to them. 

Tlie PRESIDENT. I will read the 
20th rule: 

^^The case on each side shall be 
opened by one person. The final ar- 
giiment on the merits may be made by 
two persons on each side (unless 
otherwise ordered by the Senate upon 
application for that purpose,) and the 
argument shall be opened and closed 
on the part of the House of Repre- 
wntatlves." 

Mr. MARQUETTE. Then, under 
that rule, one of the Managers will 
open and one close. We will have 
^0 speeches. Of course we desire 



under that rule tohaveit fully opened, 
that we may reply to all authorities 
introduced. 

Mr. REDICK. Certainly. The coun- 
sel or Managers would not take any 
advantage. We expect every author- 
ity produced. 

Mr. ESTABROOK. We fancy we 
know what the practice is. If we in- 
troduce, afterwards, important au- 
thority we had not before, of course 
they will have the right to answer. I 
presumed it was arranged this morn- 
ing. I did not expect— 

Mr. BRIGGS. I think the Senate is 
competent to pass upon this question. 
As far as I am concerned I would like 
to submit this case without argu- 
ment. We cannot enlighten the Sen- 
ate much. 

Mr. ESTABROOK. We will take 
until the coming in this afternoon, to 
respond to that. 

Senator THOMAS. I move that the 
Senate^ sitting as a Court of Impeach- 
ment, take a recess until two p. m.- 
Carried. 

AFTERNOON SESSION. 

The Senate met at two o'clock.. 
The roll was called by the clerk, all 
the members answering to their 
names. 

The PRESIDENT. Do the counsel 
and Managers desire that we adhere 
to rule twenty? I will read the rule: 

**The case on each side shall be 
opened by one person. The final ar- 
gument on the merits may be made by 
two persons on each side, (unless oth- 
erwise ordered by the Senate, upon 
application for that purpose.) and the 
argument shall be opened and closed 
on the part of the House of Represent- 
atives." 

Mr. REDICK. We are satisfied 
with the rule. I would like to know 
whether the counsel for the prosecu- 
tion desire to submit the case without 
argument. ^ 
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Mr. ESTABROOK. The Managers 
have consulted together with regard 
to this matter, and have decided that 
it would not be advisable to submit a 
case of as great importance as this 
without argument. It will devolve 
upon me to open the argument on the 
part of the prosecution. I have pack- 
ed up my books, expecting to leave on 
to-day's train, and I shall ask a little 
indulgence from the Senate. Under 
the circumstances, we ask for an ad- 
journment until to-morrow morning. 
Wo have prepared a little arrange- 
ment which we win submit. 1 shall 
open the argument; the defense will 
follow with such counsel as they 
choose; then Manager Hudson will 
follow ; then other counsel on the part 
of the respondent, and then Manager 
Doom; aud after Manager Doom, and 
counsel for the other side, tlie argu- 
ment to be closed by Manager Porter. 
Mr. KEDICK. Then, Mr. Presi- 
dent, I understand this will require a 
change of the rule which provides 
that two on a side shall discuss this 
question. I wiH not object to all the 
Managers speaking, but they can file 
their written argument as was done In 
the Johnson case. Then they can put 
their written argument upon flic and 
this will appear upon the record. But 
If all these me^i speak on the part of 
the prosecution, we will have to send 
for another man, as there are but 
three of us. I do not know what au- 
thority the gentleman will want to 
introduce, but It strikes me that this 
whole case depends upon the facts de- 
tailed by the witnesses, and these will 
either acquit or convict. While I am 
not fractious with the gentleman as to 
the time he shall liave to prepare, 
still we have, since the beginning, 
asked that this trial go on with rea- 
sonable speed until it is closed. One 
of us will follow one of these gentle- 



men, and then the other; and the ar- 
gument be closed by the prosecution. 
Mr. Brisfgs does not wish to speak, 
and that leaves two of us against two 
on the other side. Would it not be 
just as well for Mr. Hudson and Mr. 
Doom to both submit their argumunt 
in writing? Mr. Doom is a ready 
writer, and If an able argument is pre- 
sented by the latter gentleman. It may 
have some effect on his prospects for 
Governor. 

Manager PORTER. I would like 
to ask the counsel for the respondent 
if they would object to putting this 
over until to-morrow? 

Mr. RE DICK. I see no reason why 
you should not be able to go on. 

Manager PORTER. Mr. President, 
I apprehend that this matter of a re- 
cess until morning, can be disposed 
of, but I think the first thing to be 
determined is the application of the 
counsel for the respondent for a modi- 
fication of Rule 20. 

Senator GERRARD. I desire to 
offer this order, which the President 
will please read. 

Mr. PRESIDENT. Gentlemen, the 
following order Is submitted by the 
gentleman from Platte. 

^^ Ordered, That the twentieth rule 
be suspended, and that persons be 
heard In the following order : 

1st. Counsel for State. 

2d. Counsel for Respondent. 

3d. One of the Managers. 

4th. Counsel for the Respondent. 

5rh. One of the Managers. 

6th. Counsel for the Respondent. 

7th. One of the Managers. 

Mr. HASCALL. Mr. President, I 
move to amend the order by puttiu£r 
the name of one of the Managers first, 
instead of the counsel for the State. 

Manager PORTER. Mr. President, 
I do not desire to be captious about 
this matter, but I hope this order will 
not be pressed. We have concluded 
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that the counsel for the State had bet- 
ter present his arguments and authori- 
ties first, and have arranged according 
to that calculation. It seems to me a 
delay until to-morrow morning would 
not be unreasonable. The rapidity 
with which this evidence has been 
taken, and the little time for the parties 
having the matter in charge to digest 
it, I think it would be reasonable to 
have a recess till to-morrow morning. 
There is no o^er case on record that 
has been conducted so rapidly. 

Manager DOOM. There appears to 
have been a misunderstanding, at 
least so far as I am concerned, as to 
the closing arguments. I took your 
20th rule, prescribing the arguments, 
and my understanding was that the 
counsel and Manager Porter would 
close the case. With that view, I did 
certain work assigned me, and made 
no calculation to speak, and did not, 
and have not prepared myself. Last 
night was the first I heard of it, and 
am wholly unprepared. I have not 
arranged the first thought, and hope 
the Senator from Douglas will not 
present his amendment, as it would 
tiiie me at a disadvantage. 

Manager HUDSON. Mr. President, 
I ask the privilege of oflfering a few 
thoughts touching this order, and 
while I thank the Senator for the 
ooortesy, extending the privilege for 
all the Managers to take part in the 
argument, I do not consider it neces- 
sary ; and while I cannot consent to 
the respondents proposition to sub- 
mit the case without argiunent, yet I 
do not want to iufiict upon this Senate 
the tediousness of listening to seven 
speeches. Such would be the result 
if the order is made. Rule 20 f\illy 
meets the case, and, I hope, will be 
adhered to. I desire not to spread 
myself upon the pages of this trial in 
ft speech that is a doubtful, empty 
MO 



honor; and as Mr. Redick, respond- 
ent's counsel, says he shall require the 
arguments of Managers Doom and 
Hudson submitted in writing, I 
must most rospectltilly decline. Why, 
sir, I have delivered a great 
many speeches and sermons, but 
I never wrote one out yet. I never 
had time. I was denied the privileges 
of an education in my boyhood ; my 
habits of thoughts were trained while 
learning my trade at the woric bench, 
and whatever speech or argument I 
may make in this case, it will be spon- 
taneous, hot and heavy, coming from 
my heart; gathered ft*omthe evidence 
as presented to my mind while upon 
my feet. I expected no part in speech 
making. I entered upon the duty 
assigned me by the managers, in con- 
nection with Mr. Doom, to collate the 
testimony and procure the witnesses. 
That duty Mr. Doom and I have 
labored to discharge, how faithfully, 
the Senators and the people must 
decide. In response to their requests, 
echoing athwart these prairies, I have 
labored to bring the charges against 
Governor Butler home to him. Mr. 
Redick, counsel for the respondent, at 
the commencement of this trial, de- 
clared his object was to send the Gov- 
ernor home. There can be no argu- 
ment between us, for I have been 
laboring to send him home, I want 
him to go home, and stay there, and 
take me with him if he wishes to. 
Senators, I do not care for any more 
glory than I am entitled to, and I do 
not think that glory will be enhanced 
by listening to the sound of my voice, 
and that of Manager Doom. It 
will only be lilce the gurgling 
of the waters as they fall over the 
cataract, lost in the silence of the dis- 
tant dell. I prefer that these two gen- 
tlemen, Estabrook and Porter, should 
present our case to you, and share all 
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the glory and the light that surrounds 
this unenviable prosecution. I 
learned, with much surprise, from the 
remarks of Mr. Redick, the respon- 
dent's counsel, that Manager Doom 
was expected to step into the Gover- 
nor's shoes. For the benefit of counsel, 
I pledge you, Mr. Redick, that when 
Manager Doom becomes Groyemor of 
this State, I will become your rival for 
United States Senator. I hope you 
will release us, and let the honors 
rest upon the heads of those two gen- 
tlemen, whose future will be brilliant 
and whose brilliancy we should only 
be calculated to diminish. Sena- 
tors, you have heard all the speech 
Uiat you will get from me on this oc- 
casion. I hope the order will be with- 
drawn, and the rule permitted to re- 
main. 

The PRESIDENT. The question is 
upon the amendment offered by the 
member from Douglas, that the argu- 
ments be arranged as follows : 



1st. 

2d. 

3d. 
dent. 

4th. 

5th. 
dent. 

Cth, 
ager. 



One of the managers. 

Another manager. 

One of the counsel for respou- 

Counsel for prosecution. 
Remaining counsel for respon- 

Closing alignment by a man- 



Mr. REDICK. Under the statement 
of the honorable manager I suppose 
that rule could not be carried out. 

Senator HASCALL. It would sim- 
ply be then that one of the managers 
would waive. 

The PRESIDENT. The question is 
upot) the amendment. As many as 
are of opinion that the amendment be 
adopted, will, as their names are call- 
ed, answer *'aye;" those opposed will 
answer ''nay." 

Senator €ROPSEY. Before the 



vote is tak^i I would like to know if 
that is satisfactory. 

Mr. MARQUETTE. There are tiio 
of us and we would like to have a 
right to open. We want the authori- 
ties before us. 

Senator HASCALL. I understood 
three were going to speak. If only 
two I withdraw that. 

The PRESIDENT. The amend- 
ment is withdrawn. ♦ 

Senator GERRARD. Do I under- 
stand that the original motion u 
agreeable to both parties? 

Mr. REDICK. Yes; to stand by 
rule 20. 

Mr. BRIGGS. It seems to me, 3Ir. 
President, that this rule 20 should be 
observed, and that two counsel on the 
side can present all that could be pre 
sented on a side. On our side, the 
question will be between Redick, Mar- 
quette and myself. 

Manager PORTER. Mr. President, 
under the present arrangement, with 
the withdrawal of Mr. Hudson, it will 
only leave three speeches on the part 
of the prosecution. I would desire 
that the rule be so modified as to al- 
low Manager Doom to make an argu- 
ment in this case. We have no more 
counsel than the respondent has; 
there are three of tiiem, and three of 
us. 

Mr. REDICK. Our colleague, Mr. 
Briggs, says he does not desire to ad- 
dress the Senate. We know what the 
rule is, and we desire to adhere to the 
rule. 

Senator HASCALL. I move that 
ihe Senate, sitting as a Court of Im- 
peachment, adjourn until to-morrow 
morning at 9 o'clock. 

Carried. 
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Tentlk Dtiy's ^ Proceedings. 

March 24, A. m. 

Senate called to order. Prayer by 
the chaplain. 

The PRESIDENT. The hour hav- 
ing arrived fixed by the Senate sitting 
as a Ck>art [of Impeachment for the 
trial of David Butler, Governor of the 
State of Nebraska, the Sergeant-at- 
Anns will make the usual proclama- 
tion. (Proclamation made.) 



The PRESIDENT. The Secretary 
will call the roll of the Senate. 

AU the Senator? present. 

The journal of yesterday was read 
and approved. 

The PRESIDENT. The honorable 
Managers wQl now proceed with the 
argument. 

Senator THOMAS. I understand 
no order has been made changing the 
20th rule? 

The PRESIDENT. No. 
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ARGUMENT OF MR. E8TABROOK. 

Mr. EST^VBROOK. Mr. President, 
Senators, I may be allowed to con- 
gratulate my self- 
Senator IIASCALL. If the counsel 
will excuse me. I understand Mana- 
ger Doom wishes to introduce his ar- 
^ment in writing ; and, if there is no 
objection, it might be well enough to 
understand that. 

The PRESrorf^^T. If there is no 
objection- 
Mr. MARQUETTE. We should 
like it to be filed. 
The PRESIDENT. Certainly. 
2k£r. MARQUETTE. We would lilce 
him to speak it. 

Manager DOOM. I have not writ- 
ten it yet. I feel it due to the State and 
the Managers that we should present 
the case as clearly and forcibly as we 
can. 

Mr. ESTABROOK then resumed 
his speech. He said— I take pleasure 
in tendering to you the congratulation 
that I feel is due to all, myself in- 
cluded; and, perhaps, we might ex- 
tend to the State at large, that we 
have now arrived at a point approxi- 
mating the close. And, in this same 
connection, perhaps, it would not be 
out of place to add another sugges- 
tion in this behalf. There are some 
extraordinary attitudes assumed in 
this proceeding. In the first place, I 
believe, upon an examination of all 
the impeachment cases, in this country 



at least, there is one feature about 
this trial which is not presented in any 
other case that has ever been on trial 
in an impeachment court. I read in 
the papers of yesterday, in the tele- 
graphic despatches, that the Governor 
of North Carolina has been upon trial 
before an impeachment tribunal, and 
has been found guilty by a large 
majority, and, it was addeci, that the 
result had been attained by a strict 
party vote. But in this case a differ- 
ent aspect is presented. Whatever 
result is to be attained it will not be 
reached by anything that looks even, 
or resembles a party vote. I believe 
in no instance of an impeachment 
trial in this country, and I presume no 
other, has the spectacle been pre- 
sented, of a political party, strongly 
in the ascendant, largely in the ma- 
jority in the State, largely in the ma- 
jority in the administration of the 
State, largely in the majority in both 
houses of the Legislature, that have 
the duty to perform which is now de- 
volving upon this body. I say the spec- 
tacle has never been presented where 
these majorities prevail in all the de- 
partments of the Gk>vernment, in a 
State where that same party, upon its 
own motion, at its own suggestion, con- 
strained by that which it deemed its 
duty under the circumstances— has 
seen fit to inaugurate proceedings of 
this character against one of their 
own ofllcers, and ttiat its chief officer— 
the Governor of the State — in order to 
enquire and ascertain, judicially, 
whether or not offenses have been 
committed of a character, in* aver, 
more Important to the interests of the 
State, to the interests of all the parties 
involved, than in any case that has 
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ever been tried in the, United States of 
America, either before Congress or 
one of the State tribunals. If you 
would indulge me, I would say, at the 
outset, so that nothing in the nature 
of party can creep into this thing, I be- 
lieve it was a Republican 
who first moved to impeach 
the Republican Governor; I believe 
it was a majority composed of Repub- 
licans in considerable part who ac- 
quiesced and co-operated in the action 
that has resulted in this trial. And I 
believe there is a majority of Repub- 
licans in this body. Who they are 
I do not know, I could not say which 
is Democratic and which Republican, 
but I believe all are animated with 
one common purpose and design, and 
that is if it should be found there have 
been such offences habitually commit- 
ted upon the part of the Governor as 
are charared, you will do your whole 
duty and administer justice, regard- 
less of party considerations ; loolcing 
only to the law and the testimony. 

It will be seen, by reading over the 
articles of impeachment, that the 
offences charged are varied ; that they 
are as varied as have been the duties 
of the Executive. This is an extra- 
ordinary feature. In the most cases, 
there has been a single crime charged. 
In the case of Judge Peclc, it was 
habitual drunkenness and profanity; 
in that of Judge Chase, it was giving 
an improper charge to the jury, at an 
improper time ; and so, in many cases, 
it has been but a single charge. But 
in this case an investigation has been 
had by a committee composed of mem- 
bers of this body, and grouping togeth- 
er all the transactions of the State 
officers for the last two years, it was, 
as ascertained, that some offences had 
been committed in nearly every de- 
partment in which the Governor has 
been called upon to act. That these 
we are called upon to review are 
merely specimens of the balance, will 
not be wondered at, if we recollect for 
a moment that the respondent has 
been Governor ever since he was 
elected, six years ago, up to the pres- 
ent time, and up to that time he has 
kept the evidence, so far as he could 
do it, under lock and key, and that 
key in his own pocket, or else in the 
pocket of some one faithful to the duty 
of keeping his acts secure ttom public 



scrutiny ; and if in many instances it 
has been found that witnesses who 
went with great alacrity before that 
investigating committee, ready to give 
testimony, but who, when called upon 
to come before this court, have mys- 
teriously disappeared, you will not 
wonder that we have been compelled 
to abandon some portion of the 
charges. 

It seems to me that the counsel for 
the respondent are not thoroughly 
posted m regard to the nature of an 
impeachment. It will be remembered 
that when the counsel for the respond- 
ent addressed the Senate, it was ad- 
mitted, and has been admitted every- 
where, on the part of the Governor's 
counsel, and by his fHends and 
champions, that he has done things he 
ought not to have done, and neglected 
things he should have done ; and Mr. 
Redlck, I think, stated that he did not 
stand up and say he had not done these 
things, but that he had done them with 
good intent. But he insists €k)vemor 
Butler Is a rough, rollicking man, who 
does not stand on trifles. If he has 
taken $17,000 which belonged to the 
State,it must be overldbked,or charged 
to the eccentricity of **Hls Excel- 
lency." Now, whether the Governor 
has taken this money, or done the 
other acts with which he stands 
charged, because of his rollicking good 
nature, or brain malice aforethought, 
Is a matter which I presume you will 
not seriously consider. 

The result to the State and Its inter- 
ests is the same in either event. 
Whether the real administration of 
this respondent results from evil in- 
tent, habitual neglect of duty and dis- 
regard of law, from drunkenness, 
from lunacy, from idiocy, or other in- 
capacity, the detriment to the public 
is the same. Such exercise of his 
functions is in every case equally 
dangerous, his removal from a post- 
tlon of trust and power equally de- 
manded, and the misdemeanor in office 
equally exhibited. The horse jockey 
assured the purchaser that the animal 
never kicked. The next day a vicious 
blow from the horse^s liind foot broke 
his master^s leg. When the jockey 
was charged with the false representa- 
tion, he still persisted that the animal 
never kicked, but that he had always 
been known to have a playfal way of 
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extendioff the muscles of his hind leg. 
llie result to the purchaser, however, 
was uearlv the same as thouKh the 
horse had kicked. I leave it for the 
respondent's counsel to apply the 
illustration. 

Now, the primary object of this 
court of impeachment is not to pun- 
ish. The district Court and the Jus- 
tices courts are the tribunals whose 
peculiar province it is to inlUct pun- 
ishment ; but the desij^n of a court of 
impeachment is to deprive an offender 
of political capacity, and inflict such 
panisbment as will preveqt malfeas- 
ance and misdemeanors in office. If 
the Gk>vemor of ibis State, or any 
other officer, be addicted to drunken- 
ness, or had in any other way so im- 
paUred his mind as not to be able to 
discharge the duties of his position, 
that would be a misdemeanor in 
office. But, gentlemen, in order to 
understand this point clearly, I will 
call your attention to a few author- 
ities, and will say that these author- 
ities run through all the books which 
treat upon the subject of impeachment, 
1 read from an article by Judge Law- 
rence, published in the American Law 
Register, page 6^ You will find 
this article incorporated into the brief 
of Mr. Butler in the Johnson trial. 
An article had been prepared by 
Theodore D wight and read before the 
students of the Ck>Iumbia College Law 
School, in which he drops this para- 
graph : ^'No offense is impeachable, 
unless it is indictable,'^ and that it is 
which brought out this argument 
from Judge Lawrence. I read from 
American Law Register, page C44: 
''Subject to thes« modifications, and 
tdopdng the recognized rule, that the 
Constitution should be construed so as 
to be equal to the occasions for its 
exercise, and to accomplish the pur- 
poses of its framers, impeachment re- 
mains here as it was recognized in 
England at and prior to the adoption 
of the Constitution.''. Then I have 
marked a paragraph which I find here 
in Bayard's speech, which, in a very, 
few words, defines the real nature of 
an impeachment, page 644 of the 
American Law Register : ''Impeach- 
ment is a proceeding purely of a po- 
litical nature. It is not so much de- 
signed to punish the offender as to 
secure the State. It touches neither 
^7 



his person nor his property, but simp- 
ly divests him of his political capacity." 
Then on page 646 we find, '* What- 
ever 'crimes and misdemeanors' were 
the subjects of impeachment in Eng- 
land prior to the adoption of our 
Constitution, and as understood by its 
framers, are therefore subjects of im- 

Beachment before the Senate of the 
nited States, subject only to the lim- 
itations of the Constitution. 

* * * « « « 

They saw that the high court of 
impeachment took jurlsdlctiou where 
no indictable crime had been com- 
mitted, in manv instances, and ihere 
were then, as there yet are, two par- 
allel modes of reaching some, but 
not all offenders; one oy impeach- 
ment, the other by indictment." 

Again, on page 647 we find the fol- 
lowing : 

'^The authorities are abundant to 
show that the phrase 'high crimes 
and misdemeanors,' as used in the 
British and our Constitution, are not 
limited to crimes defined by statute or 
as recognized at common law. Chris- 
tian, who 9iay be supposed to have 
understood the British Constitution* 
when he wrote, says ' when the words 
high crimes and misdemeanors are used 
in prosecutions by impeachment, the 
words 'high crimes' have no definite 
signification, but aroused merely to 
give greater so^mnity to the charge." 

And then on page 649— 

"Indeed, the word "misdemeanor" 
has a common-law^ a parliamentary^ and 
a popular sense. In the parliamentary 
sense, as applied to officers, it means 
"mal-adminlstratlon," or "miscon- 
duct," not necessarily indictable, not 
only in England, but in the United 
States. Demeanor is conduct, and be 
is guilty of misdemeanor who mlsde- 
nieans or misconducts. The power. of 
impeachment, so far as the President 
is concerned, was Inserted in the Con- 
stitution to secure "good behavior," 
to punish "misconduct," to defend 
"the community against the incapacity, 
negligence, or perfidy of the chief 
magistrate;" to punish "abuse of 
power," "treachery," "corruptmg his 
electors;" or, as Madison declared, 
"for any act which might be called a 
misdemeanor." 

Then, over here on page 648, he 
says : 
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'*Lord Viscount Melville was tried on 
an impeachment, for that, as treasurer 
of the navy, he used^ for purposes of 
private flfaia, the public money, not with 
Intent to defraud the government out 
of any part of it." 

Perhaps we will find something in 
this case pretty nearly paralleling this 
case, too, before we get through. 

^^The defense was, that he had a 
right to use It." 

**The lords submitted to tlie judges 
of the common pleas, questions : 

1. Whether it was unlawful to draw 
public money in advance of the time 
it was needed for public use, but for 
the purpose of having it for that use? 

2. If such act was an offense?" 
Now, then, the next is tiie reference 

here to the debates in the Senate of the 
United States, on the subiect of im- 
peachment, the following clause, rela- 
tive to the President, being under 
consideration : 

«^ To be removable on impeachment 
and conviction for mal-practice or 
neglect of duty." Mr. Pickney moved 
to strike out, and said: "He ought 
not to be impeachable while in ofSce." 

*' Mr. Darce— If he be not impeach^ 
able while in office, he will spare no 
efforts or means whatever to get him- 
self re-elected. He considered this an 
essential security for the good be- 
havior of the Executive." 

''Mr. Wilson concurred." 

And then comes what old Dr. 
Franklin said : 

'*Dr. Franklin was for retaining the 
clause as favorable to the Executive. 
Histoiy furnishes one example only 
of a first magistrate being brought to 
iustice.'^ 

And that was the case of Warren 
Hastings, which was on trial I believe 
at the time. 

"Everybody cried out against this 
as unconstitutional. What was the 
practice before this In cases where the 
chief magistrate rendered himself ob- 
noxious? Why, recourse was had to 
assassination, In which he was not 
only deprived of his Hfc, but of the 
opportunity of vindicating his charac- 
ter. It would be the best way, there- 
fore, to provide in the Constitution for 
t^e regular punishment of the Execu- 
tive, where his mis-conduct should de- 
serve It, and for his honorable acqultal, 
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where he should be unjustly ac- 
cused.'' "Mr. Madison thouglit it 
indispensable that some provision 
should be made for defending the 
commnnity against the (ncapadty^ neg- 
ligence^ or perjidy of the chief mazls- 
trate. The limitation of the period of 
ills service was not a sufficient secur- 
ity. He mi£fht lose his capacity after 
his appointment." 

The point I was making at the out- 
set. 

"He might pervert his administra- 
tion into a scheme of peculation, or 
oppression. He might betray his 
trust to foreign powers. » » • 
In the case of the Executive magis- 
trate, which was to be admhilstcred 
by a single man, loss of capacity, or 
corruption was more wtthin the com- 
pass of probable events, and either of 
them might be fatal to the Republic." 

Page 651. "Mr. Gerry urged the 
necessity of Impeachments. A good 
magistrate will not fear them. A bad 
one ought to be kept In fear of them. 
He hoped the maxim would never be 
adopted here that a chief magistrate 
could do no wrong." 

Mr. Randolph--"The proprl^ of 
impeachments was a favorite princi- 
ple with him. Guilt, whei'ever found, 
ought to be punished. The Executive 
will have great opportunities for 
abusing his power." 

He applies it,of course, to the Presi- 
dent there, but it is equally applicable 
to the Governor of the State. 

"Mr. Morris— ♦ ♦ ♦ The Ex- 
ecutive ought to be impeached for 
treachery. Corrupting his electors 
and incapacity were other causes fbr 
impeachment. Fof the latter he 
should be punished, not as a man, 
but as an officer, and punished only 
by degradation from office." 

" The proposition was agreed to by 
a vote of eight States to two." So 
that this reasoning was received la 
that Court. 

And then again, on page 633 -"The 
Constitution contains inherent e?i- 
dence, therefore, that as to Judges, 
they should be Impeached when their 
behavior was not good, and the Sen- 
ate are made the exclusive judges of 
what Is bad behavior. 

"The words, 'bad behavior,' are 
borrowed ftom the English laws, and 
have been construed there In the way 
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to ealarge the scope of impeachments 
to a wider range. They were first in- 
troduced into the English Constitu- 
tion to procure the removal of officers 
who, on trial, might prove too igno- 
rant to perform weir duties. These 
general views are sustained by tiie 
opinions of the framers of the Con- 
stitution, declared by themselves in 
convention by Madison.'' Following 
the example of Great Britain. 

On page 655,* ^•^ Curtis, in his his- 
tory of the Constitution, says although 
an impeachment may involve an in- 
jury, whether a crime against any 
positive law has been committed, yet 
it Is not necessarily a trial for crhne, 
nor is there any necessity, In 
ftie case of crimes by public officers, 
or the institution of any special pro- 
ceeding for the infliction of the pun- 
ishment prescribed by the laws, since 
they, like all other persons, are amen- 
able to the ordinary courts of justice, 
in respect of offences against positive 
law. The purposes of Impeachments 
lie wholly beyond the penalties of the 
statute or the customary law. The 
object of the proceeding is to ascer- 
tain whether cause exists for the re- 
moval of a public officer from office. 
Such a cause may be found in the 
fact, that either In the discharge of his 
office, or aside from Its funcUons, he 
has violated a law, or committed what 
is technically denominated a crime. 
But a cause for removal from office 
may exist where no Offence against 
positive law has been committed, as 
where the individual has, from im- 
morality, or imbecilltv, or mal-admln- 
istratlon, become unlit to exercise the 
office. The rules by which impeach- 
ment is to be determined are therefore 
Eecnllar, and are not fully embraced 
y those principles or provisions of 
law, which courts of ordinary juris- 
diction are required to administer." 

I will quote one or two further, on 
page 657. ^^ Eawle, in his worlc on 
the Constitution, says : * The delega- 
tion of the important trust, affectmg 
the higher interests of society, is 
always, from various causes, liable to 
abuse. The fondness frequently felt 
for the inordinate €xtension>of power, 
the influence of party, and of preju- 
dice ; the seductions of foreign States, 
or the baser appetite for illegitimate 



emolument, are sometimes produc- 
tions of what arc not inaptly termed, 
political offences." (Federalist, No. 
Co.") 

Cliancellor Kent says: *'If the 
President will use the authority of 
his station to violate the Constitution 
or law of the land, the House of Rep- 
resentatives can arrest him in hts 
career by resorting to the power of 
Impeachment." 

And then this, on page 25T: '^The 
system of Impeachment Is to be gov- 
erned by the great general principle 
of, right, and It Is less probable 
the Senate will depart fVom 
this than that the whole Leg- 
islature would in the enactment of 
the law, or than courts establishing 
the common law. The Constitution 
has Inherent evidence that the Indicta- 
ble character of an act does not define 
its impeachable quality." 

^^ It has already been shown that 
the framers of the Constitution re- 
garded the power of hnpeachment as 
a means of defending the community 
agahist th*e incapacity of officers." 

This clause of the Constitution 
recognizes the same view: Art. 2. 
Sec. 1. * ''Congress may by law pro- 
vide for the case of * ♦ ♦ inabil- 
ity, both of the President and the 
Vice-President, declaring what officer 
shall then act as President, and such 
officer shall act accordingly until the 
disability be removed, or until a Pres- 
ident shall be elected." ^'These and 
the power of impeachment are the 
only modes of getting rid of officers 
whose inability from Insanity or 
otherwise renders them unfit to hold 
office, and whose every official act 
will necessarily be a misdemeanor." 

"As to the President and Vice- 
President it was necessary to give 
Congress the power to designate a 
successor, and so to determine disa- 
bility. As to all other officers the 
constitution or laws define the mode 
of designating a successor, and it is 
left to the impeaching power to re- 
move in case of insanity or misde- 
meanor arising from thai or other 
cause. It cannot be supposed that 
the whole nation must suffer without 
remedy. If the whole Supreme Court 
or other officers should become ut- 
terly disabled tVom the performance 
of their duties, Such an occurrence Is 
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within the range of possibility, if not 
probability.'^ 

" Treason, bribery, and other high 
crimes and misdemeanors, are, of 
course, impeachable. Treason and 
bribenr are specially named, but 
other high crimes and misdemeanors 
are just as fUlIy comprehended as 
though each were specified. This 
Senate is made the sole judge of what 
they are. There is no revishija: court. 
The Senate determines in the light of 
parliamentary law, Congress cannot 
define, or limit by law, that which the 
Constitation defines in two. cases by 
enumeration, and in others by class- 
ification, and of which the Senate is 
the sole judge." 

Then I will call your attention 
again in this direct connection to a 
paragraph which I read to you on a 
former occasion, and I desire you to 
notice its application here to this case. 

On the trial of Mr. Chase, Mr. 
Nicholson said : "You, Mr. President, 
as Vice President of the United States, 
together with the Secretary of the 
Treasury, the Chief Justice and the 
Attorney General, as commissioners 
of the sinking fiind, have annually at 
your disposal $8,000,000, for the pur- 
pose of paying the national debt. If, 
instead of applying it to this public use 
you should divert it to another channel, 
or convert It to your own private uses, 
I aslc if there is a man in the world 
who would hesitate to say, that you 
should be impeached for this miscon- 
duct, and yet there is no court in this 
oountnr in which he could be indicted 
for It." 

The Senate will remember that they 
are commissioners and he lays it down 
that they should be subject to im- 
peachment for misdemeanors done as 
commissioners, and that view is 
strenfi^hened by the fact that they 
coulcTnot be indicted. And again he 
says: 

*' If a judge should order a cause 
to be tried with eleven jurors only, 
surely he might be impeached for it, 
and yet I believe there is no court in 
which he could be indicted." (2 Chasers 
Trial 339.) On Chase's trial Mr. 
Rodney said: '*I think I can put 

♦ ♦ ♦ striking cases of miscon- 
duct on a judge for which it must be 
admitted that an impeachment will lie, 



though no indictment [at common 
law] could be maintained." 

He puts the cases : — If a Judge at 
the time appointed for court *' should 
appear and adjourn the court, and 
notwithstanding there was pressing 
business to be done, he should pro- 
ceed knowingly and wllfiilly to ad^ 
Journ it until the next stated period." 

* ♦ " Suppose he proceeded in the 
despatch of business and from preju- 
dice against one party, or favor to his 
antagonist, he ordered on the trial of 
a cause though legal grounds are ex- 
hibited for postponement." 

" If, when the jury return to tlie 
bar to give the verdict, he should 
knowingly receive the verdict of a 
majority." • 

''Were a judge to entertain the suit- 
ors with a farce or a comedy, instead 
of hearing their causes, and turn a 
Jester or buflbon on the bench, I pre- 
sume^he would subject himself to an 
impeachment." 

Then in the text on page 606— 

''If a judge should persistently hear 
the arguments of one party to causes 
privately and out of the court, the 
evil would become so intolerable iu 
an ofi&cer holding for good behavior^ 
that he should be removed." 

This authority adopts tliis view 
and puts it in the text. 

"If the President should hold out 
promises of offices of honor and trust 
to the friends of Senators to Influence 
their votes, the consequences might 
be so pernicious and corrupting, 
especially In an hour of national peril, 
when a single vote might decide the 
life of the government, that the safe- 
ty of the Republic would demand im- 
peachment. Such a President would 
violate h\B o&ih^ faithfully to execute 
his duties. 

There are many breaches of trust 
not amounting to felonies, yet so mon- 
strous as to render those guilty of 
them totally unfit for oflice." 

Now, passing over several places I 
had marked I will simply abk your pa- 
tience while I read one or two more 
authorities. I come to one on page 
647. 

Judge Addison, in his defence said: 

"No impeachment will lie but for a 
misdemeanor in ofilce, and every mis- 
demeanor in ofiAce is indictable ; the of- 
ficer impeached still remains liable to 
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iDdictment, trial. Judgment, and pun- 
ishment accordins: to law. An ini- 
peachment lies only where an indict- 
ment lies. No officer can he convict^ 
ed on an impeachment, wlio ou^it 
not he convicted on au indictment, and 
the punishment on impeachment is 
comroutahle? 

The acts for wliioh au officer may 
he impeached are precisely tliose for 
which ho may be indicted as au offi- 
cer : Misdemeanors in office, otlcuces 
or unlawful acts done with an evil in- 
tention in his offichil capacity.'^ 

^'A mere unlawful act from a mis- 
take or error In judgment cannot be 
alleged as a [impeachable] crime. 
Not only wrong, but wilful wrong 
must be made out, or the offence Sk 
not complete."* 

**Though a judge acts unlawfully 
and unconstitutionally, lie cannot be 
convicted on an impeachment unless 
he has acted wilfully so.** 

^^But this position was denied, and 
Addison was fouml guilty by a vote of 
20 to 4.'» 

So it was there shown, gentlemen, 
that the misdemeanor must not neces- 
sarily be done wilfully and with de- 
liberate intent, as iy case of crimes. 

The following is a list of Massachu- 
setts cases tried in a court of impeach^ 
ment: 

First — Impeachment of William 
Greenleaf, Sheriff of Worcester coun- 
ty, 1T8»; convicted— 1st. Ot* ilt-iaiuing 
for his private use public moneys, 
when the CommonweHlth has a right 
thereto. 2d. Of exhibiting dishonest 
accounts of taxes collected. 3d. Of 
detaining,for two vears,pub]ic moneys 
from the town of retersham. 4th. Of 
procuring from the Treasurer of the 
Commonwealth an execution for mon- 
ey previously collected by him. 5th. 
Of false returns on executions. 6th. 
Of procudn^ a warrant of distress for 
money previously paid him. 

Second— Inipeacnment of William 
Hunt, a justice of the peace of Watcr- 
toWn, 1794. Convicted of entering on 
his docket, on the trial day of causes, 
the personal appearance of plaintiffs, 
who were absent, though defendants 
demanded their appearance. The Sen- 
ate found Hunt guilty, but suspended 
judgment for one year. 

iSiird — ^Impeachment of Jolin Vinal, 
Justice of the Peace for Suffolk county, 



convicted of extortion and bribery— 
1800. 

Fourth— Impeachment of Moses 
Copeland, a Justice of the Peace for 
Uncoln county, acquitted on charges— 
1st : That he bought a note endorsed 

in blank , in name of Samuel 

KHigsbury, and rendered judgment, 
though, lu fact, the note was Cope- 
land*s. 2d : For defaulting a defend- 
ant, and entering judgment before the 
hour set for trial. 3d: Bribery— 
1807-8. 

Fifth — ^The Impeachment of James 
Prescott, Judge of Probate for Middle- 
sex, convicted of exacting illegal fees, 
and of inserting an interlineation in a 
guardian*s account, previously sworn 
to, an item due to and paid to himself, 
and then of settling the account as 
judge— 1821. 

That case I have not examined thor- 
oughly; but there is, lu the library 
below, * 'The Life of Webster," who was 
one of the attornevs for the respondent 
In this case. I have read his speech 
through and through. He only makes 
the one point and that is ^^the law of 
Massachussetts,*' provided that in the 
case of the appointment of a guardian 
for infants certain fees should be 
allowed to the Judge of Probate. It 
had also the authority to provide guar- 
dians for lunatics, but the statutes 
omitted to state what fees he should 
have for performing that duty, and 
the judge made out the papers and 
gave the appomtment In the case of 
lunacy, and charged the fees he 
would be entitled to in the case of 
infancy. In this, the only point, Web- 
ster, in 1821, then in the full meridian 
strength of his intellect, upon that 
point he failed, because his client was 
convicted by an overwhelming major- 
ity and removed from his office. I 
have several more to the same 
effect, but I will not weary ' 
your patience further. I have 
deemed it my duty, as authorities 
were at hand, and from suggestions 
from an honorable Senator wanting 
to know, jocularly perhaps, what it 
was that a man was to be impeached 
for, what was an official misdemeanor 
or misdemeanor in office, what consti- 
tuted an impeachable offence ; to make 
this exposition of what may be im- 
peachable offences and here you have 
tlie answer. It is anything wherein a 
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chief magistrate or other impeachable 
officer, misdemeana or misbehaves him- 
self, of coarse regulated by the dis- 
cretion of the court; and no appeal 
being allowed from it, as to whether 
such misdemeanor or misbehavior is 
detrimental to Uie public interest. If 
it is a mere matter of misbehavior, 
and does not affect the public weal, as 
a matter of course, such a matter, 
while it would be in the power 
of the Court to remove him 
from office, even this example was 
deemed a bad one. It is so laid 
down In Story, yet we do not suppose 
that any Senate, sitting as a court, 
would, unless it was of such a charac- 
ter, deem it their duty to exercise this 
extraordinary power. Now, having 
Jald down the foundation thus, that 
we may see what we are about, let us 
proceed. The Constitution says ''the 
Governor is liable to imi>eachment for 
misdemeanors in office.^' That con- 
nects the whole thing together, prov- 
ing farther that the individual, when 
Impeached under this mode of pro- 
ceedinif. to remove him from office, or 
disqualify him if you please, that nev- 
ertheless the ordinary tribunals might 
proceed against him. And we shall 
show you In regard to one of these 
offences charged here, that if you 
were twelve men sitting before Judge 
Lake as a court of criminal Jurisdic- 
tion, now to-day, and he being the of- 
ficer to sit instead of the President of 
this body, and he were indicted for it, 
vou must find him guilty and send 
him to the penitentiary for a term not 
less than one nor more than 21 years. 
iSo that if counsel agree it should be 
a crime positivel3% we undertake to 
say the testimony is not wanting to 
show that an offence has been com- 
mitted, that would not only justify 
but constrain the court to incarcerate 
him for a period of not exceeding 21 
years. In preparing these articles I 
inserted, whnt I neea not have done, 
the law, that we might have it before 
us ; the law under which the live per 
cents were secured. You will see it 
is made the duty, after a preamble re- 
citing the law, section 12 of the En- 
abling Act, under which we were ad- 
mitted into the Union, and recited 
that by virtue of it we are entitled to 
five per cent, of the proceeds of th? 



public lands, and that the same wu 
then due. 

•* Resolved^ That the Governor of 
the State is hereby authoriiced tml 
directed to bring the matter to the tt- 
tention of our Bepreseotativo and 
Senators in Congress, and reqaest 
them to unite with him in endiavorB 
to secure the same to be paid over to 
the Treasurer of State at as early a 
day as is possible. And the Governor 
is hereby authorized to employ any 
other and further assistance that may 
be necessary to secure thst result." 

Now, then, it becomes, perhaps, at 
the threshhold of this thing, an Im- 
portant inquiry as to wlmt was the 
duty of the Governor of Nebraska 
under that law. The law is that 
authority. Without it he never could 
have obtained it. But let tis see what 
was the duty of thp Governor. Now, 
under this clause, \V'as it the duty of 
the Governor himSelf to take that 
money Into his hand and bring it 
here? Was he made, at all, the cus- 
todian of it? Now, it has been ar- 
gued here, upoi^ the part of the res- 
pondent, as though he was charged 
with the duty of going there and receiv- 
ing and taking it, putting it in his own 
satchel and bring It here. That is not 
the requirement of the law. He is 
*' authorized to employ any other and 
further assistance that may be neces- 
sary to secure that result.'' What re- 
sult? Why, to secure the •■* result of 
causing the same to be paid over to the 
Treasurer of State, at as early a day 
as possible."" To secure the money to 
be / paid over to the Treasury of the 
State of Nebrasl^a. Now, let us see 
wliat he did. He says in his answer, 
not onl}', but he says in his commimi- 
cation to the Legislature, which is in 
evidence before yon—and It is proven, 
I tliink; any way, this is sufficient 
proof— tliat he, in company with one 
E. B. Taylor, visited Washington in 
the spring of 1869, and took such 
measures as enabled E. B. Taylor to 
bring the money as far as Omaha, 
where he deposited it in the First Na- 
tional Bank ; and it would seem— and 
we have no doubt it is true, because 
that is the usual way of doing bus- 
iness—that the Treasury warrant, or 
order, or whatever was the evidence 
of indebtedness, wa3 made payable to 
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the Crovernor of the State, the Depart- 
ment payhi^ It to the State, and thev 
regard the Governor tt8 the embodi- 
ment of the State, and when they deal 
with the State they deal with the Gov- 
ernor, or. If the Lesrislatnre be in 
session, they deal ^ith both ; but, in 
the absence of the Legislature, they 
regard the Governor as the head. It 
came payable to the Gk>vemor. He 
did not know in what form it came. 
Now comes the interesting i)oi*tion 
of tliis performance. How was he to 
procnre it and bring it to Lincoln? 
Was the enquiry made, **Now, what 
message shall I send in obedience to 
this resolution, to 'secure the re- 
sult?' "—the Result of placing it ia the 
Treasury of Nebraska? Was that the 
enquiry raised upon the part of the 
Governor? No. The first we hear of 
it Is through the lips of N. 0. Brock. 
N. C. Brock states before this body 
that the Governor told him that he 
had an amount of. money in the First 
National Bank at Omaha,— whether it 
was public funds or something else, 
he did not know. But in order 
to enable him to procure it, it was 
safe, at least, and he knew \t was at 
Washington, to affix the Great Seal 
of the State ; and thus provided with 
the necessary muniments of authority^ 
be proceeds, makes the endorsement 
and procures the money— ^^1 6,000— 
po«fiiDly minus the amount of 9300— 
is his impression, or he thinks he paid 
to take up a note for Gov. Butler. 
And what are the auttiorities? llie 
books show probably the amount 
with the exception of that $300. I 
will assume it to have been. It 
is shown 'by the evidence, upon 
the books themselves, so pointed out 
by McConnell, that it was short just 
abont that sum; and the balance 
he brings^ and puts It in his car- 
pet saek; and that it comes into 
the banking house of Sweet & Brock, 
McCk>nnel], at the time, being a part- 
ner. Well, you say, that is public 
money. Of course it is, and what is 
to be done with it? What constitutes 
a deposit of public money on the part 
of » public officer? A county treas- 
arer« for instance. You send Mr. 
Tbomas, tlie county treasurer of Ne- 
maha county, to Lincoln to deposit 
some money, and what does he take 



back? Is it sufficient, when he re- 
turns, to tell the Board of County 
Commissioners that he went, and, 
finding no one there, he simply tucked 
it under the crack of the door? And 
is that a deposit in the Treasury of 
the State by the treasurer of the coun- 
ty? Are you going to be stuffed with 
silly nonsense of this character? That 
T/hen it has been casually laid Upon 
the counter there, or for convenience 
simply set in a safe, under lock and 
key, are you going to allow your- 
selves to be stuffed witli the idea that 
that is a deposit; that a county 
treasurer, or any other public offi- 
cer, has done his duty in going 
through a farce like that? Why, I 
take it that you . are men of sound 
sense and not members of the lunatic 
asylum here. Yon are not there yet, 
and to argue such silliness as this 
would pre-suppose you were going 
there. If such reasons could find 
credence, I would suggest that the 
'Fichenor House be purchased for an 
idiotic asylum, and that such as could 
bo made to entertain such reasoning 
should have apartments therein at 
once. 

Now, let us see what is to be done 
to constitute a deposit. I will call 
your attention to page 161 of the Laws 
of Nebraska, 1869, to an act entitled 
an act to require the Treasurer to keep 
constantly on hand the identical funds 
received by him as such Treasurer un- 
til the same shall be paid out on war- 
rants drawn on such Treasurer. Ap- 
proved February 15, 1860. 

Approved! Approved!! I want to 
have It understood, February 16, 1869, 
by Aim, David Butler, Governor of the 
State of Nebraska. He knew the con- 
tents and was not ignorant. He knew 
that he had taken an oath faithfully to 
perform his duty ; and one of those 
duties was to see the law faithfully 
carried into effect. Let us see the 
manner in which the law discharged 
the duty devolved upon him by this 
act. 

I read fVom page 161, Laws of 1869, 
Sections 2 and 3. '' That it shall be 
the duty of the said Treasurer, at the 
time of receiving any public funds be- 
longing to this State, to make out a full 
statement and description of each note, 
bond or bill so received, giving the 
date, denomination, and character of 
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the money, bonds or notes so received, 
and on the last day of each month, 
such description and statement, shall 
be sworn to by such Treasurer and 
filed by him in the office of tlie said 
Auditor. , ^ . « 

That It shall be the duty of the Sec- 
retary of State to examme the funds 
in the hands of said Treasurer, and 
ascertain whether the sum corres- 
ponds with the description of such 
ftinds on file in the office of the said 
Auditor, which examination shall be 
between the third and sixth days of 
each month, and if the said Secretary 
of State shall find the funds in the 
Treasury the same as described in the 
Treasurer's statement provided for 
herein, with the exception only of 
funds which may be paid out as afore- 
• said, on orders drawn on the Treasur- 
er; the Secretary shall certify to the 
fact, under oath, and file the same with 
the Auditor. And when any order so 
drawn on the Treasurer shall be by 
him paid out of any funds so describ- 
ed in his said statement, he shall fur- 
nish the said Secretary a full descrip- 
tion of the order so redeemed, which 
statement shall be filed with the said 
Auditor." 

So, you see, the law requires the 
State Treasurer to make out a state- 
ment showing the condition of the 
State finances, every month, and file it 
with the State Auditor; so that you 
need not go to the State Treasury at 
all to find how our finances stand. 

Section 4 reads as follows: '*That 
if the said Treasurer shall fail to ex- 
hibit to the said Secretary of State, 
when he shall be called on therefor, 
any part of the public funds which 
may have come into his hands as such 
Treasurer ; or any of the bonds, or 
orders or warrants drawn on such 
Treasurer, and by him redeemed, with 
the public money, then, in that event, 
the office of the State Treasurer shall 
become vacant, and this vacancy shall 
be filled as provided by law." 

This provision is now repealed, but 
at the time this money was deposited 
there, it was In full force. It was 
passed with some cda^—wlth consid- 
erable noise, and it was done in order 
that the people might know what was 
the condition of the public funds. 
liCt us see whether this money 
brought by Nelson C. Brock was thus 
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deposited, or whether it was deposited 
at all ; for I am going to show that the 
money was simply sitting in the bank^ 
and it was not to be supposed that 
that constitutes a deposit. The bring- 
ing of a carpet>-8ack of money, and 
leaving it in the bank, as this was left, 
does not constitute a deposit. Let us 
see whether Brock had told a lie,— 
and he had had excellent training in 
this direction. He had been closely 
connected for two years with Governor 
Butler, and was the custodian of his 
secrets. He had been instructed to 
give no information whatever, with 
ret^ard to the business of his office, to 
any one who might come 
'•prying around." It is true 
he had been schooled In l}ing for two 
years. McConnell tells us that when 
Brock left Lincoln to go after the 
money, he heard him say that be was 
going to get a big sum of money, and 
that sum of money would help them 
to extend their business ns private 
bankers. Then upon his return what 
was done? Why, he came to Nebras- 
ka City ; visited the Treasurer of the 
State at that place, but does not let 
him know anything about the money 
being in his possession. He brought 
it here, and counted it out and then put 
it in the vauU, the amount being short 
about $300. About the 25th day of 
the month, we first find the Govern- 
or's foot-prints in this matter. To be 
sure there were three certificates 
made out on the 22d, but these were 
cancelled, and on the 25th we find 
three other certificates of deposit Is- 
sued. What certificates of deposit? 
Were they those that the law requires 
the Treasurer to make out, so that 
you and I may go to the Auditor and 
see the financial condition of this 
State? No, sir, not at all. What, 
then, is it? The oeitificates are be- 
fore you, and they simply indicate 
that David Butler, not the Governor, 
but David Butler, Is the depositor. If 
Brock allows the account of David 
Butler to be overdrawn, he is sharp 
enough to put this matter in sucn 
shape that he is secure, and he so 
fixes it that David Butler only can 
draw this money; so that !f David 
Butler overdraws $15,000, he 6an be 
made to meet this over draft. 
It is on the ^th of May that you 
first bring home the matter* to the 
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respondeat, and he brings his own wit- 
ness upon the stand, who says that 
when he left the bank on the 23d day 
of Idsiy Govenior Butler owed the' 
bank nothing; but when we take up 
and open before him two or three vol- 
umes he is constrained to say that he 
has stated a falsehood. 

Now, gentlemen, here is a bundle of 
papers ; some of them are bonds, and 
some are mortgages. They are a very 
unfortunate little pile of papers ; they 
are more unfortunate than the dove 
sent out by Noah, which failed to find 
a resting place for the sole of its foot. 
The foxes have holes, and the birds of 
the air have nests, but these bonds 
and mortgages have not where to lay 
their heads. They have never to this 
day found a resting place. They can- 
not say where^they belong, nor to 
wholn. We find them in the office of 
David Butler, then down to Sweet^s 
bank, and again frightening our little 
Dutch Treasurer, lie tinds them, 
like a lurking serpent, coiled up in his 
office one day, and he wants to get rid 
of them, and tie says to the Governor, 
**For God's sake, relieve me of these 
things.^' But. gentlemen, what do 
tliey prove? They .prove precise- 
ly just what I have shown 
ynu. One thing is, that the Governor 
never intended to make a deposit. 
llie circumstances of giving tliese cer- 
tidcates of deposit forbid the idea. 
These were given in the following 
form: First, those which were can- 
celled, and subsequently those which 
were received by the Governor and 
bear his signature. 

^'Certificate of Deposit No. 2265— 
Banking House of James Sweet <& 
Brock, Lincoln, Nebraska, May 22d, 
1869. — Davki Butler, Esq., has depos- 
ited in this Banking House five thous- 
and dollars C. F. payable to the order 
of himself on shcty days notice, on the 
return of this certificate. James 
Sweet & Brock. $5,000.'' 

[The word "cancelled" written 
across the face of the certificate with 
a red pencil.] 

Also two other certificates of the 
same date, and for the same amount. 

Copy of certificate issued on the 
cancellation of the above : 

•'Certificate of Dei)osit No. 2273— 
Banking House of James Sweet & 
Brock, Lincoln, Nebraska, May 25th, 



1869.— David Butler, Esq., has depos- 
ited in this Banking House five thou- 
sand dollars C. F. payable to hunself 
on the return of this certificate with 
interest at seven per cent after ninety 
dayj/. 

(Signed), 

James Sweet & Brock, v 
$5,000. 

Endorsed on the back of the cer- 
tificate, **David Butler, O. K." 

Also two other certificates of the 
same date, and for the same amount. 

It will be seen that they bear dates 
at almost the exact period of the ar- 
rival of Brock at his banking house, 
are payable to David Butler as an ui- 
dividual and not as Governor; not ne- 
gotiable, and his direct recognition of 
the transaction as of that date and for 
his individual benefit, is finally indi- 
cated by his endorsement thereon of 
his own name, simple David Butler, 
without affix or adornment. The 
mortsrages moreover, by the Govern- 
or's direction, were made to bear the 
same date, indicating clearly that it 
was then his intention to appropriate 
the fund, and not to deposit it; and 
yet it is contended that he not only 
intended to deposit it there and then, 
but that he did so deposit it. Is there 
any sense in that kind of twaddle. In 
that sort of nonsense— is this a gulli- 
ble Senate? They don't thhik that 
^*soon after'' may mean in the history 
of the world, a thousand years, or in 
the history of a nation one hundred 
years. There Is nothing to show that 
these mortgages were made at the 
time they are dated, and why does he 
anti-date his mortgages on $15,000 so 
that they should draw interest before 
the loan was efiected? Tell us who 
made that loan? He tells us Sweet, 
the Treasurer, made it, but it is shown 
in the evidence of McConnell that 
Brock saw Sweet at Nebraska City, 
and left him there at that time, and it 
is in evidence also that Sweet was not 
here until long after the 25th, and he 
states he never knew until some days 
afterwards that the money was here, 
and so does Brock, and this agrees with 
the statement of Brock that he would 
use the money, and fix his records so 
that no investigating committee could 
tell anything about them, and if any 
loan was made at all it must 
have been sometime after, and if so. 
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then, as sensible men, with the bands 
off your heads, tell me why he 
dated the mort^^ages back? By what 
authority did he borrow the money of 
the State? by the authority c/ all 
the Commissioners, or only one? The 
Commissioners, in other States, are 
prohibited ft-om taking the loan of 
the public money while in office, but 
provided he could make the loan. No- 
body contends that this was any Aind 
that could be touched, as a loan, but 
that that same money should now rest 
in the Treasury of the United States, 
or of the State of Nebraska, and that 
you gentlemen, now sitting as the 
General Assembly of the State, joint- 
ly with the house, are the proper per- 
sons to say what shall be done with 
that public fund. But where is the 
State five per cent, fund to-day, gen- 
tlemen, on the investment of which 
3'ou should legislate? "Gone where 
the woodbine twlneth ;" gone, I un- 
dertake to say, never to return. I had 
a boy a year and a half ago that I 
wanted to educate. I brought him 
here to the State of Nebraska, while 
she was yet a territory. I was anx- 
ious to get her into the Union that we 
might get the benefit of a ftree school 
system, to be kept up by this 
school money. When they asked 
how will you make it available, 
I told them we could get this five 
per cent, fund, so that it was 
well understood that this was public 
monev to be had and invested for the 
benefit of the public school interest. 
My boy is growing into manhood, and 
where is that money ; the $17,000, of 
which he should have the benefit to- 
day? It is locked up in that beautiful 
chateau on the hill yonder, where leg- 
islators are invited to regale them- 
selves with wine and sumptuous liv- 
ing. Why, without the school-fund, 
we could not live; and there Is no 
school-fund there. But, to pass to 
the next specifications. Another er- 
ror, it seems to me, has crept into the 
theory of the counsel for the respond- 
ent; they have moved heaven 
and earth, as it were, and brought a 
witness to impeach everybody else, 
and before he is on the stand five min- 
utes he impeaches himself. They un- 
dertake to show that this money has 
been deposited, and there they rest. 
jiTow, gentlemen, if you will take the 




trouble to read specifications 2, 3, and 
4 of Art. 1, you will find that, al- 
though it may have been deposited 
there, if it should be made to appear 
that he took it out and had it under 
his own custody, subject to 
his order, and afterwards did min- 
gle it with his own • private 
funds, what does it effect that money 
was once deposited in the Treasury 
or in the bank of Sweet & Brock? 
No matter what the use he has 
made of the money, if used for any 
private purpose, then he is within 
the purview of the charge and he can 
in no case be held guUUess. This Is 
Specification 2d. ''That having said 
sum of 916,881. 2G, under his control 
and subject to his order, he, the said 
David Butler, Governor as aforesaid, 
did, during the mo'nth of May, A. D. 
1869, corruptly and unlawfully inter- 
mingle the same with his own private 
funds, and use the same for his own 
personal benefit." Now ha^ not 
that been fully and abundantly proved? 
Is it not proved by the admis- 
sion here, if not, what became of it? 
Where is it? When this inquiry is 
made and the Auditor is pressing hlin 
for the money, it is then, and not till 
then, he wanted to secure it. He had 
loaned it out and could not pay it. It 
was not shown to whom he loaned it, 
and it was not necessary to know ; and 
until an indictment is drawn by some 
•efliclent attorney It is sufiScient to 
know that he had simply loaned it. 
What business had he to loan it? lie 
did not have the excuse that he stated 
on the political stump, that somebody 
had said that a Governor like him 
should live in a better residence. The 
whole thing is explained upon the only 
hypothesis that Governor Butler had 
It, and having It, used it, and took the 
chances. Now let me call your atten- 
tion to the Specification 3d : ''That 
having said sum of $16,881.26, under 
his control and subject to his order, 
he, the said David Butler, Governor, 
as aforesaid, did during the month of 
May, A. D. 1869, unlawfully and coi^ 
ruptly intermingle with his o^vn pri- 
vate funds, and use for his private 
benefit, a part of said money, to wit : 
the sum of $1,881.26." Now is not 
there a showing of what became of 
that money outside of the $15,000, 
using it for his own private 
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benefit, and the rest was en- 
tered np to the private credit of 
David Batler and he oheclced it out 
soon afterwards. Then the fourth 
SpeciAoation. ^*That having said sum 
of $16 881.26, under his control and 
subject to his order, he, the said David 
Butler, Governor, as aforesaid, caused 
the same to be deposited in the Bank- 
ing House of James Sweet and Brocic, 
in the city of Lincoln, Nebraslta, on 
the 25th day of May, A. D. 1869, and 
flrom thence, from time to time, during 
the years 1869 and 1870, unlawfully 
and corruptly draw out, handled, em- 
ployed and used the same as his own 
private funds, and for his 
own private use and benefit." 
Well, now, the proof of all that is 
that it was there deposited, and lay 
there. The whole was evidence far- 
ther of three certificates of deposit, 
and then while he held these, certifi- 
cates drawing seven per cent, interest. 
It was only forebome by the grace of 
the banker when it was returned. He 
efa^ks the note due himself, not as 
Governor to himself or bearer even, 
but to himself, simple David Butler, 
drawing seven per cent, interest; and 
while so tied up he then allows him- 
self to go on and draw out in excess 
of his deposit to a sum more than the 
amount of these three, and when he 
had overdrawn to the amount of the 
#15,000 or more, because according to 
McConnell the account was over- 
drawn there to the full amount and 
all cancelled afterwards. Now, if 
there is a man on the face of the earth 
that can make this appear iu any 
other light than a simple transaction, 
to take that and use it for his own use 
and pqrpose, and not make it a part of 
public funds ; if there is that man, he 
has an ingenuity that should make 
hhn President of the United States, or 
enable him to fill any place of honor 
in the gift of the American people. 
He is a prodigy. He is not in this 
Senate Cbambier. No man is here that 
can do aught towards showing you ; 
the Governor did not determine, at j 
the ootset, to take this, and' having j 
it to use it, keep it. make the most of ' 
it. and when caught at ic, to pooli, j 
pooh the whole thing down, and bid 
defiance to the State ; and when what 
he has been pleased to denominate 
•'the liounds*^ were after him, then he 



comes in here with counsel, and re- 
sorts to all Uie felon^s dodges, to the 
rogue^s technicalities; and, in this 
manner, instead of throwing himself 
wide open, as a man would who feels 
a consciousness of Innocence — as those 
have done whose examples ave before 
us in the impeachment trials exhibited 
here, he endeavors, by these arts, to 
evade and stifie all inquiry into hi* of- 
ficial career. 

Now, gentlemen, we will pass on to 
specification four of Articlel, the other 
specification not being relied on, Mc- 
Bird having business to St. Louis and 
Sioux City, and various othur points. 
And I would not wonder if he popped 
in here like a small frog after a thun- 
der shower, after this cace closes » 
And so that charge, the most startling 
and damning perhaps of all the 
charges made here, for the lack of 
witnesses, we are unable to substan- 
tiate. The party floats about, neither 
his family nor any one else knowing 
his whereabouts for the time being. 
But let us proceed : 

Specification 4th. That under, 
and by virtue of an Act of tiie Legisla- 
ture of the State of Nebraska, entitled 
^^An Act to lease certain Saline lands 
to Anson C. Tichenor, Jesse F. Green 
and others^" approved February loth, 
1869; the said David Butler, Governor 
of the State of Nebraska, at the time 
hereinafter next mentioned, had au- 
thority to lease to any competent par- 
ty or parties, certain Saline lands be- 
longing to the State of Nebraska. 
Thereupon to-wit : On the loth day of 
July, A. D. 1869, one Thomas F. Hall, 
a party competent to take and receive 
a lease of the said lands, did apply to 
the said David Butler, Governor, as 
aforesaid, at Linco(ln, said State of 
Nebraska, for a lease of certain of the 
said Saline lands, in Township ten. 
(10) north of Range six, (6) East of 
the sixth Principal Meridian, in the 
county of Lancaster, in the State of 
Nebraska ; and the sakl David BaUer, 
(rovemor, as aforesaid, did, then and 
there, wilfully and corruptly suggest, 
propose and offer to the said Thomas 
F. Hall, that if he, the said David But- 
ler, should receive the sum of five 
thousand dollars for his own use and 
benefit, be ^ould, as Gk>vernor, as 
aforesaid, lease the said lands to the 
sftjd Thom?is F. Hall, aqfl flld then m^ 
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there wUAilly and corrnptly indicate 
to the said Thomas F. Hall, and give 
him to understand, that unless he, the 
said David Butler, Oovernor, as 
aforesaid, should receive the said sum 
of five thousand dollars, as aforesaid, 
he would refuse to lease the said lands 
to him, the said Thomas F. Hall, and 
because said Thomas F. Hall did de- 
cline and refuse to pay or offer to said 
David Butler, Governor, as aforesaid, 
any sum of money or consideration 
therefor, to the said David Bntler, 
Governor, as aforesaid, did wilfully 
and corruptly decline and ref\]se to 
lease the said Saline lands to the said 
Hall, contrary to his duty and his oath 
of office as Governor; and whereby 
David Butler, Governor of the State of 
Nebraska, did commit, and was guUty 
of a misdemeanor in office. 

Now, there is a pleasant little chap- 
ter connected with this matter. I 
think that I can state what the act is 
in regard to the Saline lands. It is an 
act which provides that payiuji: a cer- 
tain sum called the royalty, the GK)v- 
emor is authorized to convey all 
leases to parties who will go on and 
build and open up the salt business. 
Now, this allegation shows that T. F. 
Hall and another came and made ap- 
plication for a given tract, expecting 
to pay the royalty and stating to the 
Governor he was so willing. The 
Governor said it was too great, and he 
went home to apply to the Legislature 
to have it reduced. What is the roy- 
alty? It is a certain sum fixed to be 
paid on the lease annually ; a certain 
per centage, I think. Something 
growing out of the business, perhaps. 
Well, now, what is the negotiations 
between them. The Governor says to 
him that he will let him have It, and 
he estimates its worth at #5,000. I 
think he told him he could not 
have that tract but he could have 
another near by. The question was 
asked whether that sum went to the 
Governor or the State, and the wit- 
ness, I think,, said he did not know. 
When the proposition was made to 
Butler to take money for that which 
he had no right to take, he said the 
royalty was too high, but supposing 
the royalty was not he was to give 
it to his partners or anybody not pub- 
lic authority. This, we say, is con- 
trary to good morals, contrary to 



decency, and contrary to good exam- 
ple, to suggest to a man that he give 
a bonus for that to which he Is entiti* 
ed under the law ; or it is contrary to 
good morals, contrary to decency, and 
contrary to good example to go as 
Brock did and propose to give him 
something. It seems that Hall and 
his friend wanted one particular tract, 
which appears to have been a desir- 
able one. And when he said what he 
would be willing to give he did not 
understand then what was the usual 
highway to the favor and affection of 
His Excellency. He was not expect- 
ing anything like fraud and corruptioo, 
and so he stops that 'negotiation and 
he finds another par9cular tract 
and he desires that. Now he receives 
this letter from the Governor to this 
claim. 

Now, Jt Is shown in this evidence 
somewhere, in one or other of the let- 
ters, or by the witness, that this par- 
ticular tract was one claimed to have 
been leased by Cahn & Evans— a desir- 
able tract. Now, this fumislies the 
key by i^hlch we can, to some extent, 
unlock this problem. We can get at 
the reason why Hall could not have 
this particular tract. It seems that in 
an Interview the Governor had with 
John Gillespie during the session of 
the Legislature, reference was had to 
a recommendation In His Excellency's 
message, to Cahn & Evans tract, that 
an additional appropriation be made, 
you know, to develope our resources, 
to encourage capitalists, and to show 
to the world that we have any quanti- 
ty of salt. Now, it seems he had a 
conversation with Jolm Gillespie, and 
what was it? The Governor said : 
^ 'Don't oppose my recommendation 
in that message ; let them go on and 
make the appropriation, as I recom- 
mend, because I have an Interest, 
and I am thirty thousand out, and this 
will help me out, make it up to mc, . 
and you are to be in it." And the thing ^ 
is all ^ji^iX. That shows the milk in 
the cocoa nut; it shows that this 
particular tract, which nominally 
belonged to Cahn & Evans, in 
reality belonged to David Butler, who 
wanted this liberal appropriation for 
developing the resources of the coun- 
try ; and then he says to John Gilles- 
pie, *'I know you are out a little, and 
I am out thirty thousand.' I^m in it 
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and yoQ shall be in it ; now don^t op- 

nmy messa^ to the Legislature/' 
M a thin^ fo which the Governor 
himself was interested; therefor 3, 
while he would not give away to Hall 
this good thing in which he had an 
interest, he would push him along a 
little fhrther to some other piece of 
land. To enable Hall to realize his 
desires, however, it was necessary 
that he should grease the €k)vemor up 
a little, that he should need the posi- 
tion of his digits held suggestively 
behind. Then we come to . specitioa- 
tion five : *'That the said David Butler, 
Goremor of the State of Nebraska, 
being by virtue of his office the Presi- 
dent, and a member of the Board of 
Begents, Icnown as The Regents of the 
University of Nebraska, and the said 
Board of Regents having power and 
authority to appoint a Treasurer of 
the said Board, said David Butler, 
Governor, and President and member 
of the Board of Regents, as aforesaid, 
heretofore to wit : On the first day of 
January, A. D. 1871, at Lincoln, in 
the State of Nebraska, did wilfully 
and corruptly promise to, and agree 
with one Nelson 0. Brock that he,, the 
said David Butler, would endeavor to 
procure the appointment of the said 
Kelson C. Brock as Treasurer of the 
said Board of Regents, and would use 
his vote and influence as a member, 
and as President of the said HourU, 
for the purpose of securin;;. and with 
a view and to the end ot procuring 
such appointment, for a consideration, 
in roonev, to wit : the sum of seven 
hundred and fifty duUais, to be paid 
by said Brock to him. said David But- 
ler, in case rlie said David Butler 
should so setnire such appointment, 
contrary to his duty and oath of office, 
and whereby said David Butler, Gov- 
ernor of the State of Nebraska, then 
and there committed, and was guilty 
of a misdemeanor in office." Now, 
then, what are the facts in this case. 
When it wan asked by the counsel for 
the respondent, to Brock, whether 
the Governor resented it. did 
you notice that very significant 
smile upon the face of the witness. It 
was very si^^nificant. There was a 
whole volume almost in the was ^f 
the head and the smile that played 
upon that youthful countenance? it 
seemed to say, ''Why, sir, I knew my 



man; I knew him from tha crown of 
the head to the sole of hu feet ; I have 
eaten and drank with him; I had 
learned to tell lies of him ; I had slept 
with him and I know him all over; I 
knew he did not want a better thing 
than to have #700 offered him ;" and 
be said ''No." Simply did not rebuke 
him. Now, reflect that Nelson C. 
Brock is a boy 23 years old ; that he 
came to David Butler, and offered 
him base coin to prostitute the func- 
tions of his office on his behalf; and 
the Governor neither spit in his face 
nor bid him leave his presence. The 
Governor, a middle-aged man, did 
not kick him out of his presence. Put 
it upon that ground and it alone is an 
offence that should impeach him to all 
intents and purposes. That Brock 
should not be spurned ft'om his pres- 
ence; or if he had not, if he was 
worth saving why did not that man say 
quietly to him,** why, my young fViend, 
do you know what you are doing, 
the base offense you are committing, 
to approach a public officer and offer 
him money?'' Oh I what a grand op- 
portunity to say something for that 
young mau^s benefit. Would not that 
rebuke have been a good moral lesson 
that would have redounded to the 
credit of a public functionary. I un- 
dertake to say that if there was no 
other article or specification in the 
whole line, that alone should impeach 
David Butler for misdemeanor in of- 
fice. The same remarks apply to the 
6th specification. Now we come to 
Article 3d. which reads as follows : 

"^That, on tne lorh day of February, 
A. D. 1869, one Champion S. Chase, 
Esq.. was, and for sometime then last 
past, had been an Attorney for the 
State of Nebraska, retained and em- 
ployed by the Governor of said State, 
and had, as such Attorney, rendered 
certain services for the said State, and 
it was the dnty of the said David But- 
ler, Governor of the State of Nebras- 
ka, under, and by virtue of the law 
thereof, to determine what compensa- 
tion for such services was fair and 
just, and according to what was paid 
in similar cases. And thereui)on, to- 
wit : On the 18th day of February. 
A. D. 186t), the said David Butler. 
Governor, as aforesaid, did wilfully, 
falsely, and corruptly determine and 
represent to John Gillespie, then the 

uigitizea oy "v^riv/v/xii^ 



S3.\ 



IS 



CLOSING ABGUMENTS. 



Auditor of said State of Nebraska, 
that lie, the said David Butler, Gov- 
eruor as aforesaid, deemed the sum of 
two thousand dollars to be a just and 
fair compensation for the services so 
rendered by the said Champion S. 
Chase, Attorney as aforesaid, and did 
wilfully, corruptly, and unlawfully, 
induce and cause the said Auditor to 
issue two certain warrants upon the 
Treasurer of said State of Nebraska, 
for the sum of one thousand dollars 
each, under the pretence that the same 
were issued for the services of 
said Chase, as such Attorney; 
he, the said David Butler, Gov- 
ernor as aforesaid, then, well 
knowing that said sum of two thou- 
sand dollars was a much larger sum 
than was fair or just for such services, 
or was paid for similar services ; and 
not intended that the whole thereof 
should be paid to the said Chase, but 
corruptly mtendins: to appropriate one 
ot the said warrants to his own use, 
and thereupon, to-wit : On the 22d day 
of February, A. D. 1869, the said 
David ButleV, Governor, as aforesaid, 
did wilfully and corruptly appropriate 
to his own use, one of the said war- 
rants, and upon, and by virtue of the 
same, did draw and receive from 
James Sweet, the Treasuier of the 
State of Nebraska, the sum of one 
thousand dollars, which he tlien and 
there appropriated to his own use and 
benefit contrary to his duty and his 
oath of office, whereby the said David 
Butler, Governor of the State of Ne- 
braska, then and there committed, and 
was guilty of a misdemeanor in of- 
fice." 

Miiy it please the honorable Senate, 
1 don't know what answer can be 
trumped up for the charge in this ar- 
ticle. This is the answer of the re- 
spondent to the third article : 

•"Tiiat it is true that for the time 
therein stated. Champion S. Chasz 
had been the Attorney for tlie State 
of- Nebraska, and as such Attornev. 
had rendered certain services for said 
State, and it was the duty of this re- 
spondent to determine what compen- 
sation for sach services was fair and 
just, and according to what wa^ paid 
in similar cases, but this respondent 
distinctly denies that he did, at the 
date therein stated, or at any other 
time wilfully, falsely and corruptly 



determine and represent to the Audi- 
tor of said State, that he, this respond- 
ent, deemed the sum of #2,000 to be a 
just and fair compensation for said 
services, and denies that he wilfully, 
corruptly and unlawfully induced said 
Auditor to issue two certain warrants 
for the sum of $1,000 each, und'^r the 
pretense that the same were issued 
for the services of said Chase, as in 
said articles charged and set forth. 

But at the date of the issuing of the 
two warrants aforesaid the State was 
indebted to said Chase in the sum of 
about $1,500, and said Chase was still 
in the employ and service of said 
State, and this respondent, then and 
there believed, wouM continue as such 
Attorney ; and after the issuing of 
said two warrants, this respondent 
went to said Chase and delivered to 
him one of said warrants, then and 
there stating to said Chase that he 
would be in need of some money with 
which to enter for the State certain 
saline lands, no money having been 
appropriated for that purpose, and 
that if he, said Chase, would not ob- 
iect, he would retain the other war- 
rant until this respondent returned 
from Washington, whither he was 
then bound— to which said Chase gave 
his consent ; and this respondent fur- 
ther represents, that upon his return 
from Washington, this respondent de* 
termined to appoint Seth Kobinson in 
the place of said Chase, and thereby 
end and determine the services of said 
Chase ; and to that end settled with 
said Chase up to that date, and after- 
wards caused a warrant to be issued 
to said Chase for the amount found 
due him having previously, but after 
the appointment of said Kobinson, 
paid the money received on one of 
said warrants into the State Treasurj', 
and caused the same to be cancelled, 
having entered the saline lauds with 
an unexpended balance of money^ ap- 
propriated for that purpose in 1867, 
but of the existence of which this re- 
spondent was not previously aware.'' 

1 have failed to discover where the 
excuse for taking this money is. 
The defendant, by his answei* 
says, ir is not true tliat he 
coinir.ilttHl a misdemeanor in office, 
and yet it is true that he took that two 
thousantl dollars out of the State 
Treasury, It seenis that the law was 
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passed fixioff the salary of the Attor- 
ney GeneraK and.it was stated by 
Colonel Chase that he left the matter 
of getting the money due him from 
the State with the Governor, who was 
to secure the amount due him, and 
send or brin^ it to Omaha, How is 
this act explained? Is this another 
little ^•eccentricity?"' The Governor 
was about going to Nebraska City, 
and he takes these warrants along, 
and they are paid by Sweet. After 
this he palls on Chase in Omaha, and 
in conversation with him says, ^'Here's 
one thousand dollars of the money 
due you from the State. I would like 
to use the balance ;^' but he don^t tell 
what the balance is. After using that 
one thousand dollars one whole year, 
he returns it to the State Treasury, 
and Sweet marks it ''conscience mon- 
ey ;" and he says himself, in a portion 
of this third answer, that at the date 
oi the issue of the warrants, the State 
was Indebted to Chase about $1,500. 
Onlv $1 ,600 ! Why, then, did he take 
$2,000? Why, because he could. 
Here, in their third answer, there is 
an admission of there being at least 
$500 drawn from the Treasury for 
Chase, moi^e than the amount due 
Idm, and according to the statement 
of Cliase it was more than that. The 
fact is, that the Governor was draw- 
hig Chase's salary in advance. There 
Was $1,500 due Chase, and Butler 
drew $2,000 as his salary, and claims, 
in his answer, that Chase was still in 
the employ of the State. What right 
had Butler to draw any part of Chase's 
salary in advance? Why, if you 
I say he had a right in this case, you 
camK>t deny him the same right in the 
case of other officers. He would be 
at perfect liberty, for instance, to draw 
the entire amount of pay due the Su- 
preme Judges of the State, even up to 
the time of the expiration of their 
terra of office. What business had 
Batler with the $500? What business 
had he to take this money and use it? 

Articles 4 and 5 may be considered 
together. I read Article 4 : 

'^That the said David Butler, so be- 
ing Governor, as aforesaid, in the 
year A. D. 1869, being, by virtue of 
his office, one of the Commissioners 
provided for by *'An Act to provide 
for tlie sale of the rentals, lots and 
blocks on the town site of Lincoln, 



and for the location and erection of a 
State University and Agricultural 
College and State Lunatic Asylum, 
approved ^'February 15, 1869, to lo- 
cate a site for a State Lunatic Asylum, 
and to direct the expenditure of the 
sums named in said act in the 
building a State Lunatic Asylum, 
did unlawfully and corruptly enter in- 
to contract with one Joseph Ward for 
the completion of the said Lunatic 
Asvlum, at a contract price greatly 
to-wit : Eighty-eight thousand dollars 
in excess of the sum appropriated for 
said buildings. That he, the said 
Governor, well knew at the time that 
said Ward was entirely irresponsible 
and unable to give the bonds required 
by law, that he had no qualifications 
nor capacity as a builder, that by the 
terms of said contract the foundation 
of said Asylum was to be completed 
for eighteen thousand and five hun- 
dred dollars, and that in the spring of 
1870, said foundation was notfinislied, 
and there was due to said Ward less 
than that sum upon said contract. Yet 
the Governor, well knowing the 
premises, approved the estimates of 
said Ward, and caused the same to be 
allowed and paid to the amount of 
forty-tive tliousand dollars. Whereby 
he, the said David Butler, Governor 
as aforesaid, did then and there com- 
mit, and was guilty of, a misdemeanor 
in his office." 

Now, there are two charjjes 
here. One, that he overdrew 
estimates, and another, that he made 
the contract with an irresponsible in- 
dividual. It was distinctly stated in 
the testimony here that the man Ward 
was not worth a dollar. It was stated 
by Kennard, and also by Mr. Gilles- 
pie, that at the same time these esti- 
mates were overdrawn, the Govenior 
and Secretary were both constructing 
residences ; but apart from that, we 
find that in the case of the Silver con- 
tract, as well as in the Ward contract, 
the appropriations were overdrawn, 
although section 1 of Finance 
Article of the Constitution distinctly 
provides that the appropriations 
should not be exceeded. But it is 
said in defense of this that there has 
been a committee appohited by the 
Legislature to investigate this busi- 
ness, and this action of the Governor's 
was endorsed by that committee. I 



Ogle 



do 



OLOstm AJkavMEKTS. 



know that this was the case, and that 
this committee made report that, so 
far as they were concerned, this trans- 
action was satisfactory to them. But ! 
you hftve seen since you have been 
here how exceeding difficult it is to 
get together the evidence so as to 
know what it is ; and so that cannot 
bind you, and/now let me state in gen- 
eral remarks : It was stated that the 
Governor was -'wliite washed'' just be- 
fore the election, and by virtue of that 
whitewashmg process he slips into 
office the second time, was re-elected, 
and therefore you cannot inquire into 
the acts of his former term. 1 thought 
when Mr. Marquette made this argu- 
ment, that that whitewashing was en- 
dorsement No. 1, and the re-election 
was endorsement No. 2. I then went 
immediately to my room and spent a 
whole nieht in examining Chitty and 
Story on bills and notes, in order to 
find out what would be your liability, 
if you should now, by your action, be- 
come his third endorsers. Let him 
again go into the Governor's chair, 
and let another $17,000 come into the 
State Treasury, and under his control, 
he would again use it, and would be a 
fool if he did not. And if any one 
should question the propriety of it, he ^ 
would say, **8ir, my action has been en- 
dorsed by three good endorsers." I 
pity the school fund, and God help the 
Commonwealth, if this shall be the re- 
sult of this impeachment trial. 

Article VI. That, at the present 
session of this Legislature, in the 
month of January last, the House of 
Representatives, of the State of Ne- 
braska, passed a resolution in the 
words, and to the effect following to- 
wlt: 

**Resolved, that the Governor is 
hereby requested to communicate to 
this House, at the earliest jiiomeut, 
the name ot the agent appointed by 
authority of an act of the Legislature, 
to collect from the United States, the 
five per cent, upon the sales of public 
lauds set apart for school purposes, 
prior to the admission of the State. 
The amount so accrued and due to 
the State, and the amount collected 
and paid into the State Treasury. 
Also the amount paid to said State 
agent for his services.^' 

And thereupon the said resolution 
was duly communicated to the said 
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David Butler, Governor of the State 
of Nebraska, and in response thereto 
the said Governor, on the 25th day of 
January, A. D. 1871, sent and traai- 
mitted to the said House of Represen- 
tatives, a communication, in the 
words and to the eflfect following to- 
wit: 

'•To the Honorable the Speaker of 
the House of Representatives : 

In response to a resolution passed 
by the Honorable House of Represen- 
tatives, relative to the collection of the 
five per cent, fimds, I submit the fol- 
lowing report : Amount accrued and 
due the State, January 1st, 1869, 916.- 
881.26. While in Washington, In the 
spring of 1869, 1 secured t ne auditing 
and payment of this claim, and de- 
posited the above amount in the State 
Treasury. No fee or commission was 
paid any agent tor its collection. 

(Signed), David Bltler." 

That was one of the most extraor- 
dinary little messages that ever I 
knew to be sent to a Legislative body. 
There would seem to be some doubt 
of what had become of that money. 
It became a subject of anxious, but 
very legitimate inquiry. Here is one 
branch of the Legislature of the State 
seeking information upon a very Im- 
portant subject, at the hands of the 
Executive branch of the government 
He knew it all, and it would seem that 
the executive officer who knew what 
his duties were, and meant to perform 
them proper]3% would have made the 
explanation, not only what was done 
with, but what was the condition of 
the five per cent, fund ; but instead of 
so doing, he abruptly, impudently, 
and audaciously exhibits to them— as 
tlie boys of Omaha say— the cheek of 
a government mule; and simply says, 
**1 deposited it in the State Treasur)", 
help yourselves if you can." Now 
comes a very interesting little episode 
In this transaction. Some curious fel- 
low—and there always are such, tiy- 
ing to find the ''whys and wherefores;'' 
**hounds,'' the Governor would eaJl 
them, on the track of official delin- 
quents— not quite satisfied with this 
matter, turns to the Auditor's books; 
but he does not find any entry of the 
five e>er cent, fund there, and the in- 
quiry is made, Why is there no entry 
there? It was never reported. Why 
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not? It wa8 never in the Treasury. 
Why? The answer comes, '^Because 
Governor Butler never put it there." 
That is the reason of this gubernatori- 
al falsehood. 

We have proven that this statement 
was a positive falsehood, and known 
to be ; and if we had nothin); further 
to prove it, here is evidence, (holding 
up the mortga|2^s of the respondent.) 
I have something to say about these, 
but I will let them be for the present. 

Them comes specification Ist, arti- 
cle 7: 

^^He, the said David Butler, Gover- 
nor, as aforesaid, did, on or about the 
30th day of July, A. D. 1870, instruct 
James sweet. State Treasurer, he be- 
\x\s then ana there the custodian of 
said School funds, to let one Anson 
C. Tlchenor, have $10,000 of said 
school money, and he, the said David 
Butler, Governc- as aforesaid, would 
approve the security tlierefor. That 
said sum was loaned to said Tichenor 
without the assent of either the State 
Auditor or Treasurer. That the secu- 
rity taken therefor was, and by him, 
the said Grovernor, was at the time 
known to be wholly inadequate and 
msufficient." 

Xow, then, it is shown that the of- 
fense has been committed here beyond 
all peradventure, because the law of 
'67, 1 think it is, says that the school 
funds must be invested in undoubted 
secarity, and the bonds and mortga- 
ges must be written across the face in 
red ink, ^^ Investment of school fund." 
And it is the duty of certain commis- 
sioners to see that it is so invested. 
Timt law is amended so that it can be 
invested in good State or United States 
securities, or other good and sufficient 
securities. Now, men, I undertake 
to say that the Governor has no right 
to loan this money, and when he did 
so he committed an impeachable 
offense. Can it be supposed for one 
single instant that he was ignorant of 
the constitution and laws of the State, 
which lay on the shelves of the State 
librarv, where he had daily access? 
And where it is stated that no commis- 
sioner can loan to himself, and that 
$500 shall be the maximum sum 
loaned to any one individual, ^^whose 
title had been derived from an admin- 
istrator's or sheriflTs sale. No land 
Jib all be taken only by the proper law 
;99 



officer, and whose price," &c. ; "and 
no land shall be taken at any i)rice 
less than one-half," &c. Can it be 
supposed that the power to loan was 
intended to be given as a matter of 
law? It is not there. And I hope, 
before you leave this capltol, you will 
authorize suits to be instituted against 
^weet, if you please, and any man 
who has presumed to lay his unhal- 
lowed fingers at all^ upon the school 
fund, with a view to recover it again. 
But pass that over. If it was a subject 
proper to be acted upon this way ; if 
this money was proper to be loaned, 
who shall loan it? It says the Com- 
missioners form a board for this pur- 
pose, and shall have the authority to 
loan. What is the law in regard 
to th^ action of a Board of Com- 
missioners? The law is, that they 
have no authority, one at a time, 
as you may chance to meet them 
on the street. But it must be a con- 
sultation of the whole of the members 
together, and a majority must agree ; 
and then it shall be this action of the 
board ; and not until then is the power 
given to make the loan. Yi hat are the 
facts in this case? I will only call 
j'our attention to the fact that the At- 
torney General himself stated to the 
Governor that he deemed it ''shaky." 
And still upon a shaky purpose like 
that, a thing so shaky as that the 
Governor writes this letter to Brock 
and says, ''let me have $10,000, and 
// // / will approve the security," he 
takes the responsibility of it, and 
there was no other person consulted 
except the Auditor, and he says he 
did what he did in regard to it by the 
importunities of Tlchenor, because he 
knew the conditions could not be 
complied with, and they never were. 
So it was the sole act of David Butler 
to make the loan and approve the se- 
curities. If that is the kind of thing 
to be transacted, the Sooner you stop 
it the better. Whatever power you 
have conferred upon the Governor, 
when you come to examine into the 
manner of its performance, you see 
all the while and everywhere, through 
this the most total, utter, positive dis- 
regard to the laws of the State and 
many of the provisions in the "Article 
on Finance." 

Now, let us look at article 9, in re- 
lation to the issuing of patents to the 
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Sioux City & Pacific Railroad. It is 
now twelve o'clock, and If the Senate 
will indulge me after dinner- 
Senator THOMAS. I move that the 
Senate, sitting as a Court of Impeach- 
ment, a<yourn until two p. m. 
ITie Senate then adjourned. 

Afternoon Session. 

Senate met at two o'clock. 

The Clerk called the roll, and all 
the Senators answered to their names. 

The PRESIDENT. The counsel 
for the Managers will proceed with 
his argument. 

Mr. ESTABROOK. Gentlemen of 
the Senate :— When Sir Walter Scott 
was asked why he did not write '*The 
Life of Napoleon" in two volumes in- 
stead of three, he said it was because 
hehadnottime. If I had had time, per- 
haps, I would have digested what I 
have to say, and submitted it more 
compactly. As it is, I am compelled 
to be a little more desultory than I 
myself desire. When the Senate ad- 
journed, I was about to consider Arti- 
cle 9, which runs thus ; 

'^Article IX. — That said David 
Butler, Gk)vernor of the State of Ne- 
braska, in the year 1870, but -at what 
particular time is unknown, at Lin- 
coln, in the State of Nebraska, regard- 
less of his duty, and his oath of office, 
did improperly, partially, wilfully and 
unlawfully execute and cause to be 
issued and delivered to the Sioux City 
and Pacific Railroad Company, a pa- 
tent or patents of the State of Nebras- 
ka, of and.for a large quantity of the 
public lands belonging to the State of 
Nebraska, to wit: Seventy-five sec- 
tions thereof, situate in the cx)unties 
of Dodge, Burt, and CiTmlng, and be- 
ing the same lands granted or secured 
by an Act of the Legislature of this 
State, to the Northern Nebraska Air- 
Line Railroad Company; whereby the 
said David Butler, Governor of the 
State of Nebrfifeka, then and there 
committed, and was guilty of a misde- 
meanor in oflice." 

[Several Senators left the Chamber 
at this point, and 

Manager PORTER suggested they 
be sent for; but 

The PRESIDENT said the journal 
showed a quorum present.] 

Mr. ESTABROOK resumed— Now, 



the facts contained In this charge re- 
late 10 the rights claimed to have been 
secured by some gentlemen who live 
over in the State of Iowa, and have con- 
structed a railroad to the Missouri river, 
opposite Blair, thence across the 
river into Dodge county. By virtue 
of certain proceedings claimed to have 
been had with what was called the 
Nebraska Air Line road, chartered la 
1867, which, it was claimed, had been 
consolidated and swallowed up by the 
Sioux City and Pacific Railroad. The 
testimony on the subject has been 
given by Jesse Davis and the Auditor. 
The Auditor, who was one of the 
Board whose duty it was to make con- 
veyance of the lauds whenever the 
conditions had been complied with, 
states that Blair and others, repre- 
senting the Sioux City and Pacific 
Railroad, came to Lincoln and there 
preferred their claim to these lands ; 
that the matter was discussed pro anil 
con"^ and that the question of the le- 
gality of the transaction was a sub- 
ject for consideration, and was a mat- 
ter of extreme doubt, to say the least ; 
and, finally, the Governor agreed that 
he would not give the lands until he 
had again seen the Auditor ; would 
not make conveyance of the land that 
had been selected, a lease of which 
M'as expected. But, directly after- 
wards, the Auditor learned he had 
made the conveyance ; but the Auditor 
said he had not made a convey- 
ance of the same lands. It seems 
the Governor is unfortunate. Every 
time he opens his mouth he 
makes some gubernatorial mistake. 
This is all a mistake, it is claimed, by 
counsel. He said he would not make 
the conveyance, but, it appears, after- 
wards he did. There was, at least, 
the breach of good faith, but that is 
not the substance of the articles of 
impeachment. It is *Hhat he made it 
recklessly and without authority of 
law." He made it without \ using the 
proper care of seeing whether the par- 
ties were indeed entitled to it ; and 
in the examination of these lots, I un- 
dertake to say that a tyro in law, a 
man who had slept one night in a law- 
yer's oflice, by reading over the pro- 
visions of law upon this subject, could 
not fail to come to the conclusion that 
the Siouy City & Pacific Railroad had 
no further right to these lands than 
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3'oa or I as individuals. That it was, 
from beginning: to end, a put up job 
on the part of Blair and his friends to 
come here, perhaps not to subsidize 
the commissioners— perhaps the Gov- 
ernor did not ^et sweetened or salted 
in the transaction— and secure those 
patents ; and David Butler, in the face 
of the illegality of the transaction, did 
it without tlie law on which to rest. I 
will read the Act giving power to do- 
nate these lands. It is from 
the Special Laws of 18G7, page 133 : 

An Act. 

To donate seventy-five sections of the 
public lands of ihe State to the 
Northern Nebraska Air-Lhie Rail- 
road Company. 

Sec. 1. Be it enacted by the Legisla- 
ture of the State of Nebraska : That aev- 
enty-five sections of the public lands, 
jrranted and donated to this State by 
the United States for the purposes of 
internal improvements, as provided in 
the eighth section of tlie Act of Con- 
S:ress of the 4th day of September, 
1841, be and th^ same is hereby ap- 
propriated and donated to the North- 
ern Nebraska Air-Line Railroad Com- 
pany, for the purpose of aiding in the . 
construction of tlie road of said Com- 
pany, which said railroad is to com- 
mence at Be Soto, in Washington 
county, and terminate at Fremont, in 
Dodge county. 

Sec. 2. As soon as the public land 
aforesaid shall be selected by the 
State, the Governor, Secretaiy of 
State, and Auditor, sliall select and 
set apart for the use of said Railroad 
Company seventy-live sections of said 
land, as aforesaid, which selections 
shall be in quantities of not less than 
one-half section. 

Sec. 3. After the lands shall have 
been selected as aforesaid, the same 
shall not be otherwise disposed of 
than is provided for ip this Act. 

Sec. 4. Whenever a section of teu 
miles shall be completed on said rail- 
road, the said company shall be en- 
titled to receive from the State patents 
for twenty sections of land selected as 
aforesaid; and on the completion of 
each subsequent section of ten miles, 
patents shall be issued to said Com- 
pany for a like quantity of land se- 
lected as aforesaid, and on completion 
of the said road, patents shall be 



issued for the remainder of the sev- 
enty-five sections of land not then 
patented as aforesaid. 

S£C. 5. The said road shall be com- 
menoed within three years and be 
completed within seven j'oars from 
passage of this act, Qtherwlse this 
grant to be void. And this grant is 
made upon the condition that the said 
company shall never charge nor re- 
ceive any sum whatever for any freight 
transported over said road for this 
State. And if this grant is accepted 
by the said company it shall be with 
the condition hereinafter expressed 
and limited. 

Sec. 6. The act may be amended 
or repealed at any tutuie session of 
the Legislature held previous to the 
delivery of the lands to said railroad 
company. 

Sec. 7. This Act to take effect from 
the day of its passasre. 

Approved, June 20, 18G7. 

The respondent's counsel raised the 
question as to whether that act was 
admissible. 

Mr. ESTABROOK. If this was not 
referred to in the proclamation, of 
course it is totally and thoroughly 
void. Now, then, that provides 
for the conveyance of land to certain 
railroad companies. To be sure it is 
made before we have got a title to the 
lands. I will not argue that point, but 
I think sufficient has been said to show 
you, gentlemen, that these lands were 
conveyed to that railroad company. 
Now Jesse T. Davis comes in, and says 
he was present at the time this convey- 
ance was made. It will be remem- 
bered that he exhibited a plat of this 
road. From the exhibition made in 
the plat, it is made clear to you that 
the road to which this grant of land 
was made, bad absorbed and swal- 
lowed up the road to which the grant 
was originally made ; that the Sioux 
City and Pacific had swallowed up 
the Northern Nebraska Air-Line Rail- 
road. It is claimed that under and by 
the authority of Section 89, page 220, 
of the Revised Statutes, this consoli- 
dation was effected. ** Whenever the 
lines of railroad of any railroad com- 
panies in this Territory, or any por- 
tion of such lines, have been or may 
be constructed, so as to admit fthe 
passage of burden or passenger cars 
over any two or more such roads 
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continuously, without break of guage 
or interruption, such companies are 
hereby authorized to consolidate them- 
selves into a single corporation, in 
the manner following, etc." It was 
shown by the testimony of Davis that 
not a single one of the Directors of 
the Sioux City and Pacific Railroad 
reside in Nebraska. It was patent 
that they all reside without the State ; 
but saying nothing about that, here 
we find two lines of contemplated road 
over the same route; that one of 
them was swallowed up by the 
other, which succeeds to all its rights. 
But the law says that it is after the 
roads are constructed, and run in the 
same direction, without break of 
Sfuage, that they may be consolidated. 
For instance, this road running to 
Fremont might be consolidated with a 
road running from that point to Lin- 
coln. When a consolidation is 
effected, it must be of two lines that 
run continuously, both being con- 
structed at the time. The object of 
the law is to aid in the construction of 
roads into the interior. If the State is 
giving its lauds to a road simply to 
enable it to be sold out, I undeitake to 
say that this was never contemplated 
by the law ; and in this we say that 
the Governor has been guilty of a 
misdemeanor, and when he gave to 
this road seventy-five sections of land 
he took away from other roads, lands 
which should have gone to them. We 
say this was a palpable misdemeanor 
in office, and here let me sav that if 
the State should see fit to institute 
legal proceedings, every acre of that 
land can be again brought into the 
possession of the State of Nebraska. 

Now, then, I will pass along to 
article 11. Article 10 relates to a man 
who at that time lived, and now lives, 
in Ohio, and we are unable to get him 
here, and so pass over that article. 

'' That said David Butler, Governor 
of the State of Nebraska, by an Act 
of the Legislature of the State of 
Nebraska, entitled ' An Act to pro- 
vide for the sale of the unsold lots and 
blocks in the town site of Lincoln, 
and for the location and erection of a 
State University and Agricultural Col- 
lege, and State Lunatic Asylum,' ap- 
proved February 15th, 1869, was made 
a Commissioner, in conjunction with 
the Secretary of State and Auditor, to 



sell the unsold lots and blocks in the 
town site of Lincoln. That said David 
Butler, Governor as aforesaid, in the 
discharge of the duties of such Com- 
missioner, between the 15th day of 
February, A. D. 1860, and the time of 
exhibiting these articles, was gniltj 
of corrupt practices and misdemean- 
ors in his said office of Governor. 

Specification IST. The said David 
Butler, Governor as aforesaid, did, in 
the month of April, 1870, sell to one 
Andrew J. Cropsey, lots seven, eight, 
nine, ten, eleven, and twelve, in bloclc 
one hundred and fifty-one, in Lincoln. 
Nebraska, the tifle to which said loU, 
at the time of such sale, was in the 
State of Nebraska, at private sale, 
causing the title deeds therefor to be 
executed in the name of the State, for 
the sum of two thousand four hundred 
dollars, a portion of which said pur- 
chase money, he, the said David But- 
ler, appropriated to his own use and 
benefit ; whereby the said David But- 
ler, Governor of the State of Ne- 
braska, did then and there commit, 
and was guilty of, a misdemeanor in 
office." 

There has been a good deal of testi- 
mony given regarding the way In 
which the Lincoln lots were sold. 
Now, how was it in the case of these 
lots in particular? The Commission- 
ers and the auctioneer were in a car- 
riage, and they drive away from the 
crowd. The Governor being in the 
carriage, inquired what the last bloclc 
sold brought, and was told ^* about 
$2,000." He says, '' I will give that 
for this."' Kennard replied that, so 
far as he was concerned, he ml^ht 
have It, and then the auctioneer arose 
and enacted the farce of repeating 
'*two thousand" once or twice, ana 
declaring David Butler the h^hest 
bidder. Now, you are here, not to 
deal with fiutlon, but with 
facts; and to say that these 
lots were bid off* In good 
faith is absurd. It is al^urd 
to say that it was not intended to let 
Governor Butler have those lots, at 
Just what he chose to give, and it is 
also absurl to say that as a matter of 
law they were sold at auction at 
all. It is said by Mr. Kennard here, 
that Butier bid off ten or fifteen thou- 
sand dollars' worth of property. Mr. 
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Kennard is, perhaps, with the ex- 
ception of the Speaker of the House 
of Representatives, the sharpest wit- 
ness I ever saw upon the witness 
stand. Kennard tells us about how 
much the Governor bid off. Let us 
see how he bid lots off. Mr. Kennard 
stated that the Governor was always 
a heavy purchaser. Hovo did he pur- 
chase? why, he simply bid lots off 
without paying a cent. He could 
afford to be^ ''heavy purchaser" 
under these circumstances, and the 
Governor had a peculiar way of con- 
veying title when he sold these lots to 
other parties. All that was necessary 
to be done was to tHke a little piece 
of rubber, erase one name and substi- 
tute another. Yesterday they were 
the Gk)vemor'8, and to-day they be- 
long to some one else, and the 
transfer has been made by means of a 
little piece of rubber. Colonel Crop- 
sey Anally wants to buy the block in 
question. He is told that part of it 
belongs to Gillespie, but is told by 
that gentleman that he d6es not own 
the lots in question. Then Cropsey 
foes to Governor Butler, who tells 
him h6 owns the block, and as the 
Governor is kind, he sells the block 
for #2,400. Now, if he puts this mon- 
ey in the State Treasury, he has done 
a good thing ; but he says, * 'Cropsey 
(as paid me #2,400 ; I will put #900 of 
it in the State Treasury, and the re- 
mainder I will put in my trowsers' 
pocket." Yet we aro told by the 
counsel for respondent, that the peo- 
ple should turn out and give Governor 
Butler an ovation, on account of the 
mat work he has done for the State. 
But to my mind, to use the words of 
PoUock, he "puts a penny in the urn 
of poverty, and takes a shilling out." 
I have heard so much about the glori- 
ous deeds of Butler, and of the great 
things he has done for Nebraska, that 
I have almost learned them by heart, 
and if Redick will put the matter in 
poetry, we will sing it at the next 
election. 

There were others concerued with 
him, I know, but they are not upon 
trial here. We are told that he put 
money into the State Treasury, by his 
efforts here ; but so long as it is shown 
that be only puts a penny in, while he 
takes a shilling Out, I think they had 
better sing another song. lie had no 



more right to do certain things here 
than I had. If you will turn to the 
law authorizino: the removal of the 
Capital, you will find that the town 
lots in Lhicoln, appropriated for the 
erection of the public buildings, could ' 
only be put up and sold at public auc- 
tiou to the highest bidder, thus giving 
every one an equal chance, and, when 
oaid for, the title to be made out to 
the purchaser ; but if bot paid for, It 
comes back and is put up again for 
sale. But instead of doing that, they 
use all these lands as their own, and 
when a man wants to get a lot on 
which to build a home, and improve 
the city, if he will pay them what thev 
want, so that they can make a hand- 
some bonus, all right— the State, all 
the while, takins: the little residium, 
and the Governor taking the pile. 
The following is the law authorizing 
the sale of lots in Lincoln. Sec. 5 and 
6, page 859, of Revised Statutes of 
Nebraslca, 1867 : 

Sec. 5. The said Commissioners 
shall then advertise in six news- 
papers published within the State, 
that they will, upon a day to 
be therein named", and not less 
than ten nor more than thirty days 
after the date of the notice,, offer 
or cause to be offered for sale to the 
highest and best bidder, at public sale, 
each lot in the alternate blocks, not 
reserved as aforesaid, within said 
•'Lincoln.'' Said sale shall be held 
firstf at said Lincoln, and shall be 
opened from day to day at 10 o'cloA 
A. M., and kept open at least for five 
successive days. After the expiration 
of five days or more, if announced for 
one day previous to the close of the 
sale, it shall be adjourned to be 
opened five days thereafter at the 
court house in Nebraska City, and 
shall be held there upon five consec- 
utive days; and the said sale shall 
then be adjourned to be opened for 
five consecutive days thereafter at the 
Citytof Omaha. If deemed expedient 
by the Commissioners, or a majority 
of them, they may, after the adjourn- 
ment of the sale at Omaha, open such 
public sale in the cities of Plattsmouth 
and Brownville, or such other place 
or places within or without the State 
as they mav see proper, after giving 
due public notice thereof. And at 
said sales no lot shall be sold for any 



26 



CLOSING AJSOUMENTS. 



sura less than the minimum price 
marked upon the plat above provided 
for, nor upon any other terms than 
for cash in hand. 

Sec. 6. Every purchaser of lots 
shall deposit the purchase money 
therefor with the Commissioners, wlio 
shall give a receipt for said money, 
which receipt shall specify the amount 
of money and the number of the lot 
^nd block for which the money was 
paid, and which receipt, upon its pre- 
sentation to the Secretary of State, 
shall entitle the person named therein 
to a title in fee simple, absolute from 
tlie State of Nebraska, to the real 
estate named in the receipt, whidi 
conveyance shall be executed by the 
Governor and attested by the Sec- 
retary of State, who shall file and 
safely keep all receipts thus presented. 

Now, then, there is a subsequent 
act which says the lots shall be sold 
in the way provided in that section, 
except that they shall not go away 
from Lincoln to make the sales. Now 
then, you will see that the purchase of 
block 151 was not according to that 
law, and that the sale by Governor 
Butler to Colonel Cropsey is Jiotgood ; 
and if I was going to give him a little 
bit of advice, and Til not charge him 
anything for it, I w«uld say to him 
that he had better see to it that his 
title is secured. 1 have passed over 
the different charges and the evidence 
in support of them rapidly, 1 think, 
although quite longhand now, gentle- 
men, you will permit me to return for 
a short time to those vagabond pa- 
pers, that have not where to lay their 
head (mortgages). It is afHrmed that 
these are given iu security for this 
money; and they have brought up 
some witnesses to prove their value,as 
a sufficient security,some of them min- 
isters of tlio gospel who perhaps have 
preached in the neighborhood, or in 
their circuit rode by the lands. Gen- 
tlemen. I believe you have had a little 
bill before you about the Penitentiary 
lands. Good selected lands, which 
have been held for sale at $5.00 per 
acre, and could not be sold for that. 
I think tliere was a petition asking 
that it be reduced, and didn't you go 
to work and pass a law reducing it, 
and ain't it a fact that none of it has 
been sold even at that? Why, talk 
about lands in Pawnee county selling 



for $10 and $12 per acre, and it is 
stated ihat one piece. No. 10. is worth 
$100 per acre to secure moaey loaned. 
I have tried to say nothing but what 
was pertinent to tiie case. 1 liave no 
eloquence to display. I desu^d only 
to direct your attention to the law and 
th^ facts, and if I have done so my 
object is accomplished. And now let 
me suggest b\ conclusion, the people 
of the State have their eyes upon os. 
anxiously looking for the result of 
this trial. Letters are being written 
and articles printed in the papers, 
freely discussing every step in the 
progress of tliis trial, some denomi- 
nating it a farce, and even to find 
fault with me for the part I have taken. 
And, now I have done. In a few 
moments, and so far as I am concern- 
ed, the respondent will be in your 
hands. If he is innocent, send him 
back to the bosom of his family and 
friends purged of the suspicions which 
his revilers have heaped upon him. 
Return him to the guardianship of 
the children's sacred patrimony. Let 
him again sit in the chair of state 
where his manifold virtues and excel- 
lencies may be even more cduspicu- 
ous than heretofore, and where the 
rising generations of Nebraska may 
be stimulated by his example, to be 
good and honest so that they may 
some day be great like David Butler. 
But if he is guilty, by every considera- 
tion that moves men to deeds of pat- 
riotism ; by eveiy consideration of re- 
gard for the interests of th5 State 
or the constituency which sent you 
here ; by every consideration of the 
well being of the generations of child- 
ren of Nebraska, whose patrimony 
has been filched and squandered, and 
as you value a clear conscience and 
the favor of almighty justice, let not 
the blistering words. *'not guilty," 
pass your lips. Send not David Butler 
back to his evil practices. I have done. 



The PRESIDENT. The counsel 
for the respondent will now proceed. 

AUGl'MKNT OF MK. REDICK. 

Mil. President and kSenators: 

I am so constituted that I cannot 
speak as loud as my old friend who 
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has just taken bis seat, and for that 
reason I would be ^lad if order could 
be kept while I address you. Permit 
me- to say. Senators, that there is 
something about this impeachment 
case, that is not presented in either of 
the others. In the Beck, in the Chase, 
in the WaiTen Hasthigs, in the Johur 
son, and even in the celebrated Ilub- 
bell case, it nowhere appears that the 
tirst investigation originated in the 
Senate. Here, in this case, if I am 
correctly informed, the first resolution 
introduced, in regard to the investiga- 
tion of David Butler as Governor, or- 
iginated in this Senate, and resulted 
in a committee being appointed, three 
from the House and two from the Sen- 
ate, to take the testimony. So, now, 
we have the Senate, who originated 
the investigation against David Butler, 
trying him, and two of that body were 
upon the investigating committee, and 
one of them, a large, able-bodied man 
riding bareback upon a pony up and 
down the country hunting up testimo- 
ny to sustain the charge. There is 
nothing wrong about that perhaps, 
but I want to show the position the 
Governor occupies to-day. The learn- 
ed counsel that is to follow me, I want 
him, if he will be kind enough 
to point me the case that 
contains a proceeding of 
this novel kind, and then I will surren- 
der. It is like a grand jury going 
into their rooms in the defendant s ab- 
sence and with his mouth closed, find- 
ing an indictment against him, and 
then going to the court below and 
worlting themselves upon the petit 
jury, in order to try and convict him. 
Is it not a shame? Is it a fair wav to 
treat any man ; to try any man, what- 
ever his crime may be? That is one 
peculiar feature in this case. Now, 
let us look around, because there are 
numerous strangers in this hall, and 
it will be well tor us to ask ourselves 
who this man, Butler, is. Is he a man 
from the other side of the water, who 
has worked himself into office, and 
who is tiring to cheat this noble, 
big-hearted, 7x| headed Esta- 
brook's children out of the school 
fund? Is he a man who has come in 
here from a foreign State and worked 
his way in politics until he has reached 
the highest office in the gift of the 
State? No, you know better. Six or 



seven years ago, David Butler was a 
lawyer, and part of the time a plain, 
unassuming man, and living in the 
usual and quiet attitude of a merchant 
in little Pawnee town ; and after living 
there a few years his conduct indi- 
cated force of character and enter- 
prise unprecedented, and the people 
of Nebraska thought there was a 
noble heart under that coat worn by 
David Butler ; that there was energy, 
integrity and marked ability; and 
his acquaintance became so ex- 
tended with tlie people that the name 
of David Butler became a househohl 
word, and by and by they looked 
around for a man they could trust as 
their standard-bearer, for the high 
office, the first Governor for this 
young and beautiful State, and who 
was selected? AVho was tlie man they 
chose? Why. down there, in Pawnee 
County, was this man David Butler, 
and he was elected the Governor of 
this State without his own figuring at 
all. He was triumphantly elected 
against all opposition. At the end of 
that term the people said "well done, 
good and faithful servant," we will 
elect you again, and he was elected. 
Then this City of Lincoln— this monu- 
ment which will stand and speak for 
that man for ages to come— was a 
scheme and a pet measure, for the 
people this side of tlie Platte river. 
Then it was that the law directed the 
removal of the Capital from Omaha, 
and Gillespie, the Governor, and 
Mr. Kennard, were appointed Com- 
missioners to find a place to locate it ; 
and, as Judge Brisrgs said, all they 
had was a naked act of the 
Legislature with which to found and 
build a city. No, nothing but tlie 
honest face, untiring energy and 
determination of that man, backed up 
by little Kennard, and by what I 
believed to be '^Honest John." They 
came down here, looked over this 
broad country, found Hon. John 
Cadman located on the present town 
site, and they saw proper to place 
the Capital here. And I shall show 
you how David Butler w as betrayed. 
It was by Honest John. Oh ! let a 
man who sleeps with me as my friend ; 
let him live with me when I have but 
little to share with him and when I 
have nothing to shelter me from God 
Almighty ^s winds, and let me disclose 
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to him my secrets, and if he has not 
the manhood to keep them, I will re- 
gard him as mj bitterest enemy; I 
will never talce him into my confi- 
dence again. But Gov. Butler and the 
other two came here and located this 
town site, and it has grown from 
nothing into what it is now, a beauti- 
ful young city. During this time, 
this t^'o years, don't you see there is 
a malice and jealousy against these 
men? Men are all selfish, and all 
made alike by the same Providence. 
The Democratic party, and by that I 
mean Dr. Miller, tlie editor of the 
Herald; the man who has poisoned 
more minds against Butler than any 
other person, preaching about fraud 
and corruption; his party was anx- 
ious to tear down Butler and take 
from him the laurels he had so fairly 
won. They say, -'Now we will tear 
him to pieces and put somebody else 
in," when they find they cannot have 
a Democrat. Some member of our 
own family gets a little disgusted, and 
the first thing you know it goes out 
that David Butler has roboed the 
school fund. And, sirs, this thing 
begins to get noisy, becomes clamor- 
ous, and the first we know at the spe- 
cial session of the Legislature an in- 
vestigating committee was called, and 
Mr. Church, an admitted enemy of 
Governor Butler's, was put on that 
committee with the Intention of ruin- 
ing this good Governor; and af- 
ter investigating him thoroughly 
they make thfe report now in 
rty hands, that this was a great en- 
terprise, involving the expenditure of 
a large amount of money and time, 
and taking all Into consideration Da- 
vid Butler did every thing In the best 
faith, and for the best interests of the 
State. So then w^e find that report put 
upon the records; and this, as we 
supposed, was satisfactorj*^ to the peo- 
ple. But they did not stop there. 
They go along, and after awhile an- 
other campaign opens, and this tirade 
is again made anew from the 
Kansas line to the mouth of the Run- 
ning Water, against him. But Butler 
says he believes he is right, and knows 
he is ; and so he starts with his horse 
and buggy and meets the people, and 
pleads guilty wherein he was guilty, 
and denied where he was not ; and af- 
ter the people had a full and thorough 



investigation they came to the polls, 
pronounced him not guUt^, and again 
elected him by a large and overwhelm- 
ing majority Governor of this State 
aofainst all combinations. At this ses- 
sion of the Legislature there was a 
bitter fight on the Senatorial question. 
They must drag Governor Butler into 
this entanglement and political squab- 
ble. If he had remained in his office, 
and not taken any side on that ques- 
tion, I have no idea there would have 
been an impeachment trial. But a 
few, wishing to elect General Thayer, 
were anxious to secure Governor But- 
ler^s help, but I am told be refUsed, 
and thank God for that. Then the 
the first thing we know was a resolu- 
tion introduced in the Senate, calling 
for an investigation of Governor But- 
ler's transactions, which culminated in 
this trial; culminated in eleven arti- 
cles drawn up by General Estabrook, 
"old impeachment" himself; and if 
you recollect, when our distinguished 
friend Doom, presented the articles In 
the House, and read them, with that 
long face upon him that looked as 
though he was mourning for a de- 
parted friend (if he ever had any), the 
articles exhibited were at least 
two feet by three feet in size; 
but. Senators, they boil that document 
down and finally get it into the size of 
''Greeley's Almanac." Then they 
take another boiling. Tbey put '*old 
impeachment" to boiling, and he boils 
for two weeks and reduces it to five 
specifications. And so, now, we are 
being tried upon what is left— all that 
is left of this grand farce originally prop- 
ogated against David Butler by cer- 
tain wicked and designing individuals. 
I have told you who Butler was ; now 
let us see who It is that is after him. 
If you recollect, Plutarch, in his Ro- 
man History, gives a beautiful illus- 
tration of how they did business in 
those days. He says when Rome was 
in her palmiest days, certain individu- 
als thought they had the throne with- 
in their reach, and they began to look 
about and see who were to interfere 
with them ; and one, supposing that 
he certainly could succeed, began 
destroying, by foul means, all those 
he thought might stand in his way ; 
and the others, feeling that their suc- 
cess was certain, resorted to the same 
disgraceful practices, and put to deatU 
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and destroyed many good men, in 
order to insure their own success. But 
the historian tells us that there was a 
little boy, twelve o> thirteen years old, 
whom they had forgotten in their 
hurried wickedness and vile practices 
— they paid no attention to him, and 
soon after they had secured the 
coveted prize, and supposed every- 
thing: to be secure, little Augustus 
Caesar made his appearance, and, 
with their own instruments stained 
with the blood of innocent men, put 
thein to death, ascended the throne, 
and robbed them of all their 
power and their glory; and I give 
my friend, the Honorable Manager 
Doom, divine notice there may be a 
yonnsT Csesar who will rise up and 
clean him out. I proclaim here that 
there is a slute made up by which 
Batler is to be impeached and put out 
of ofRce, and he and his family thereby 
disgrraced forever, but there may be a 
CsBsar rise up in this case. It may be 
Furnas, or it may be the young 
Caesar, the Honorable Manager from 
Nemaha, who sits at this table (Mr. 
Porter.) So \66k out. Gov. Doom, 
that your long desired prominence 
and glory is not talcen from you by 
younger and more worthy men. 

The Hon. Counsel, Gren. Estabrook, 
has alluded to the school fund. Why, 
sir, when he came and talked about 
school funds he touched it very 
lightly ; he was afraid to take hold of 
it. Now, Senators, while I don't 
want to take up too much of your 
time, I feel an interest in this matter. 
What man would have done better 
than Governor Butler in these trans- 
actions? There are none of us per- 
fect. If we were, there would be no 
hereafter for the Hon. Counsel Esta- 
brook — we would all go to the same 
place. The Hon. Counsel makes 
naked, bold and bare-faced charges 
that the Governor has stolen the 
school fund ; but falls to bring any 
proof or evidence to sustain the 
charges. It is a direct attack upon 
the good name of Governor Butler, 
and that is all he is here contending 
for. Governor Butler cares nothing 
about money ; he cares nothing about 
his property. You can take all that, 
hut leave to him his family, his good 
name, and good character. The 
counsel has seen fit to make 
SO 



in this hall these vile and wicked 
charges. Although the counselis a 
wealthy man, he never bought a centos 
worth of property in his life, but all 
he has was given to him ; and on this 
property he has never paid a cent of 
taxes, either city, county or State; 
but by means of the tochnicalities of 
the law, he has escaped that burthen, 
as does the criminal, in some instan- 
ces, escape just punishment. To hear 
him talk, a stranger would think that 
he is as perfect as Adam before he ate 
the apple ; but the truth is he comes 
here, to conduct this case on the part 
of the State, because Governor Butler 
refused to appoint him Attorney Gen- 
eral of the State. But I do not desire 
to say anything further about General 
Estabrook. I will let the old gentle- 
man alone, for the worst punishment 
inflicted upon him as well as others 
was when he was brought into the 
world. 

We will take up Article 11th, and 
the testimony which has been brought 
out with respect to it. The first wit- 
ness on that point was Mr. Cropsey. 
He said he went to Gillespie first, and 
asked him if he owned any of the lots 
in block referred to. Gillespie replied 
that he would look and see, and after- 
wards saw Cropsey and told him that 
he had no interest in them. Cropsey 
then found Butler, who told him he 
owned the lots, and that he would take 
$2,400 for the block. On cross-exam- 
ination, Cropsey said that it was all 
straight—that Governor Butler was in 
the habit of selling lots that way. Af- 
ter that, Mr. Kennard is called upon 
the stand, who tells just how it occur- 
red that this block was bought in the 
way it was. They had a large car- 
riaoje, and it drove along down the 
strOTt, and in passing this block, the 
Governor asked what the block across 
the way cost. They told him $2,000. 
"'Then," said he, '^I will give the same 
forthis." Thecrier called oflf the block, 
and it was sold at public sale to Gk)v- 
ernor Butler. After Mr. Kennard tes- 
tified, the prosecution brought Mr. 
Gillespie on the stand. Now, that is 
the first time ''Honest John" turned 
up. Now, I wish to say that I have 
always thought well of John Gillespie, 
but here he turns States' evidence. 
'^Honest John" was asked whether 
there was a public sale of this block, 
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and he said there was none that he 
knew of. They asked him if he 
was around, and he said he was. 
Then we called Mr. Patrick, who was 
the clerk of the sale, and he says that 
by order of the Commissioners, the 
auctioneer sold that block at , public 
sale. He stood up and cried it aloud 
from the carriage. Olher carri-iges 
were around when it was cried off. 

Now, why did John say that? Why, 
it turns out, from Mr. Patrick's testi- 
mony, that, after Butler bought the 
block, he, John Gillespie, went to the 
Governor and said : ''I would like to 
have three of those lots ; what will 
you ask for them?" ''The same as I 
paid,'' says the Governor; and afler a 
while the Governor finds, after chang- 
ing aroimd some, that he has all of 
that block but these three lots, and 
he says '^I will have to take these 
lots back from Gillespie,'' and that is 
what he is mad about. That is the 
reason why John Gillespie has ap- 
peared. Why, gentlemen, that whole 
testimony goes to show that the sale 
was fair and binding. If we bought 
that block, we paid for it, and we deny 
the misdemeanor charged against us. 
Tom Kenuard swears in his testimony 
that Butler never bought a lot without 
paying for it. Now we come to the 
article relative to this grant ot land 
to the S. C. &> P. K.K. One of the 
specifications says that the Auditor 
did not give his consent to this grant. 
We say in our answer that he did, and 
they put upon the stand Jesse T. 
Davis, of Washington County. He 
saj'S he came down V here as the 
attorney of that road ; that Governor 
Butler did not agree to give all of this 
land in one body. All the Commis- 
sioners seemed to be agreed upon 
5.his. Mr. Davis swears that Jfchn 
Gillespie's only objection to giving 
this land was with regard to giving it 
in so large a body. Mr. Davis said 
the three Commissioners agreed to 
meet togetlier. Two of them met; 
and if Mr. Gillespie did not see fit to 
come to the meeting, it was not their 
place to run around and hunt him up. 
Hon. Counsel Estabrook says they 
had not the right to give these lands 
because one road ate the other up, 
and that the law did not provide for 
the consolidation In this way. Was 
not the road built, and would not the 



land have been given if the consolida- 
tion had not beeu efiected ? Certainly. 
But through this consolidation the 
land was given to the same road, but 
in the consolidated name only, the 
State receiving the same benefit as if 
the consolidHtion had not been efiect- 
ed. Why, could Gov. Butler, Gilles- 
pie and Kenuard stand back and re- 
luse to give this land, when the rail- 
road company came here and showed 
that they had complied with the law? 
Certainly not. Now we pass on to 
the ''Tichenor Loan" that the Herald 
has blowed so much about. I got an 
idea from the papers that the Tichenor 
House was only about fifty or sixty 
feet square, one story high, and worth 
maybe three or four thousand dollars. 
How does it turn out to be now? Aud 
Mr. Gillespie says he <M not give his 
consent to the loan. We have two 
applications here, one in the band- 
I writing of Governor Butler ; and John 
Gillespie endorsed this application on 
the back of it, giving his consent in 
V. riting. I hold it in my hand, and 
yet he swore before God, that he did 
not consent. '^Honest John"^ U a 
slanderer. Gillespie says he wouldcon- 
sent on conditions that he had in his 
own mind, but did not express them 
to Butler. My God, why did he not 
say so to Butler at the time? If he 
had said he should not have had it. 
Governor Butler would never have 
consented to the loan. The truth is, 
that John Gillespie is at the bottom of 
this Tichenor loan matter ; and here 
comes in this little Brock, of whom I 
am going to speak afier awhile. But, 
gentlemen, I say this Tichenor 
loan is a swindle on Governor Butler. 
Mr. Cassell says the property is worth 
$35,000; another witness says $30,000, 
and Mr. Robinson $20,000, and it is 
insured to-day in a good com- 
pany for $8,000. Here is the 
charge that tlie counsel talked upon 
for three and one-half hours, and I 
have to defend it. 

John Gillespie, on the fourth speci- 
fication, turns up again. He says, be- 
fore December the contract was let 
for the superstructure of the Univer- 
sity also, but he did not say that until 
it was drawn out upon cross-examina- 
tion ; but he did say that $47,500 had 
been drawn on the contract, and we 
bring Kennard on the stand and show 
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that the lumber and material on the 
frround was sufficient, with the work 
done, to cover the money drawn, and 
then they cliarge about exceeding: the 
appropriation. That disposes of the 
Udversity and tlie Ward contract. 
Now, sir, r will pass down to the 
third Article, which is the Chase mat- 
ter. What does our answer say about 
that? We w;ll see what the truth is— 
and you will recollect that Mr. Esta- 
brook did not read this ri<jht, and I 
was going: to call his attention to it, 
but my colleajifue told me to let him 
alone. Here it is. '*Thls respondent, 
for answer to Article third in said Ar- 
ticles of Impeachment, says : That it is 
true that for the time therein stated. 
Champion S. Chase had been the At- 
torney for the State of Nebraska, and 
as such Attorney, had rendered cer- 
tain services for said State, and it was 
the duty of this respondent to deter- 
mine what compensation for such ser- 
vices was fair and just, and according: 
to what was paid in similar cases, but 
this respondent distinctly denies that 
he did, at the date therein stated, or 
at any other time, wilfully, falsely and 
corruptly determine and represent to 
the Auditor of said State, tliat he, this 
respondent, deemed the sum of $2,000 
to be a just and fair compensation for 
said services, and denies that he wil- 
fully, corruptly and unlawfully in- 
duced said Auditor to issue two cer- 
tain warrants for the sum of $1,000 
each, under the pretense that the 
same were issued for the senices of 
said Chase, as hi said articles charged 
and set forth. 

But at the date of the issuing of the 
two warrants aforesaid, the State was 
indebted to said Chase in the sum of 
about $1,500, and said Chase w%s still 
in the employ and service of said 
State, and this respondent, then and 
there believed, would continue as such 
Attorney; and after the issuinpr of 
faid two warrants, this respondent 
went to said Chase and delivered to 
him one of said warrants, then and 
there stating to said Chase that he 
would be in need of some money with 
which to enter for the State certain sa- 
line lands, no money having been ap- 
propriated for that purpose, and that 
if he, said Chase, A'ould not object, he 
would retain the other waiTant until 



this respondent returned from Wash- 
ington, whither he was then bound- 
to which said Chase gave his consent ; 
and this respondent further represents 
that upon his return from Washington, 
this respondent determined to appoint 
Seth Kobinson in the place of said 
Chase, and thereby end and deter- 
mine the services of said Chase ; and 
to that end settled with said Chase' up 
to that date, and afterwards caused a 
warrant to be issued to said Chase for 
the amount found due him, having 
previously, but after the appointment 
of said Robinson, paid the money re- 
ceived on one of said warrants into 
the State Treasury, and caused tlie 
same to be cancelled, having entered 
the saline lands with an unexpended 
balance of money, appropriated for 
that purpose in 1867, but of the exist- 
ence of which this respondent was not 
previously aware. 

And this respondent most distinctly 
denies that he did wilfUlly and cor- 
ruptly appropriate to his own use, one 
of said warrants, or the proceeds 
thereof, or any part thereof, contrary 
to his duty and oath of othce, as hi 
said article charged, and denies that 
in that regard he has committed, or 
was gulltv of a misdemeanor in of- 
fice." 

>Jow j^ou can see. Senators, when 
he got the $2,000, he expected 
Chase to continue on as State 
Attorney. How does the proof corres- 
pond with that. Their ready, willing 
witness, Chase, don't deny it. When-, 
ever he found out that the Impeach- 
ment was certain, he began to figure 
how he might get his photograph on 
the witness stand. We say our answer 
is true, and the proof here shows it. 1 
ask the Senators here to turn to one 
place where the State has lost a dol- 
lar; but you say there is some interest 
on that money ; yet there is nothing 
going to show that Gov. Butler got 
any benefit from that money. Now 
we pass along to this Hall matter. 
And here. Senators, Is a transaction 
that I am a little tender about ; for. 
sirs, I have had the pleasure hereto- 
fore, of being Mr. Hairs attorney, and 
he is a pretty good client; but I have 
a rlffht here to say something about 
him when he comes on to this witness 
stand and contradicts himselfj and 
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shows himself such an anxious wit- 
ness in this case. Why, sir, that 
carpet in front of the President's desk 
was pretty nearly worn through 
where he has eat during the progress 
of this trial. Why, sirs, I have been 
asked a dozen times if he was a Man- 
ager, and I didn't kno^ but that my 
brother from Nemaha had got assist- 
ant counsel ; but, sir, when the clerk 
called for him, he was on the witness 
stand quicker than a flash. One thing 
I like about him is that when he says 
a thing he will stick to it ; and it is 
said— not that I mean to say that he 
said what was not true— that a lie 
well stuck to is better than the ti'uth 
sometimes ; and if Hall is mistaken and 
finds it out, he will still stand to what 
he said. Now, there is some reason for 
the Hon. Managers, Messrs. Porter, 
Doom and others, showing a deep in- 
terest in this important trial, but, I 
venture to say, no one of them has ex- 
hibited a deeper anxiety than this 
Cape Cod witness Hall, who has worn 
tiie carpet oflf the steps of I he Presi- 
dent's stand, and no doubt his pants, 
in sitting and consulting with the 
Managers touching this case, and he 
nothing but a witness, and a poor one 
at that. When his name is called, he 
pops on the stand determined to give 
the job the best turn in the shop ; but 
unfortunately, his friend Crowell puts 
a quietus on him, and between the 
two the truth was fally revealed. 
Hall said the last of May or the first 
of June, he came down here and 
asked the Governor about a lease, 
who told him it was worth $5,000, and 
if he was not (Jovenior he would give 
it himself. He then described the 
land : it was near Tichenor's ; and then 
I asked him, on cross-examination, 
whether the Governor did not say 
there were others interested in that 
lease. ''No; he said not a word," 
was the answer. Now he fixes that 
conversation at the Governor's office. 
He says Crowell was by, and this 
Crowell, when he came upon the 
stand, and showed that little honest 
face of his, I said to Marquette, **Now 
we shall get the truth." He bore the 
ear-marks of intelligence and honesty. 
So, now, Crowell says he was present, 
and heard Hall say to Butler he would 
like to lease that land, and Butler said 
he thought it was worth $6,000. Well, 



he was Asked by Mr. Estabrook whetli- 
er he meant the $5,000 to go to him- 
self, or the State. He said he thought 
he was speaking of himself, for he 
says the royalty was talked abont, 
and he understood the $5,000 was go- 
ing to the Governor. There is no 
doubt the $5,000 conversation took 
place; we claim that; and we say the 
reason we did not lease ^he lota, was 
because we had promised them ta oth- 
er parties. And our answer says 
thev had invested their money and 
had vested rights there. As far as 
that goes that would corroborate Mr. 
Hall. Then, on cross-examination, 1 
asked Crowell to state what the Gov- 
ernor said to Hall about other parties 
being interested. He said he stated 
some gentlemen, he thought Cahn & 
Evans, were interested, and there is 
the whole long and short of it. It was 
shown that David Butler was only in 
with them to aid in opening up their 
enterprise. He was to put in capital, 
but was to derive no benefit from it, 
and the idea was that if he [Hall] 
leased a portion of that land, he 
took the place of David Butler and 
paid a one-fourth interest, and the let- 
ters I have just read you, passing be- 
tween Butler and Hall, confirmed die 
statement of Butler in that regard. 

Oil ! Mr. Hall, how can you get up 
here and make such a broad state- 
ment, and say there was not a word 
said abont other parties, when by your 
own communication, and the testimo- 
ny of your friend Crowell you are flat- 
ly contradicted. Mr. Hall is in favor 
of tearing down men of enterprise 
instead of helping to build them up, 
but that letter, and the brother-in- 
law of Hall fix him up now and for- 
ever Ihat his statement was untrue. 
So, Senators, that disposes of that 
much ; that there was a mistake on 
Mr. Hall's part. A man's anxiety 
will sometimes run away with his 
judgment and his recollection. If I 
thought you, Manager Doom, was an 
upright, pure and honest man, and 
was not on the State for Grovernor, 
when you shall have disposed of my 
friend Butler, I, perhaps, would look 
upon this prosecution with more char- 
ity; but when I see tlie Honorable 
Counsel Estabrook, the personal ene- 
my of the accused, leading the van, 
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and ^^ Limber Jim^" go called, stand- 
ins: behiDd hinL, and the rosy checked 
and blushing little Hudson bringing 
up the rear with $100 in his pocliets, 
£^iyen him by his constituents, I am 
constralneil to say here is a raid being 
made upon an honest man ; a slate 
lixed up ; and unless that slate is a 
success, every one engaged in the en- 
terprise must stand from under, for 
war will be the motto upon every one, 
who, ftrom selfish motives attempted 
such a vile and wiclced scheme. 
Now, was there anything about 
that Hall matter? Governor Butler 
"^aays he was responsible with Cahn & 
Evans, and says to them '^Go on. 
I will be responsible for one-fourtli of 
the expenFcs, and if it is a success I 
will have no interest, ^^ and when Hall 
insisted on having this lease, he said : 
•'I can't let you have it without writ- 
ing to these parties'' and after he had 
communicated with the parties, he 
wrote Hall to say he could not com- 
ply with his proposal. The eighth 
article they have abandoned, and the 
first speoificatjon to article seven. 
They do not rely or claim anything 
upon them, and yet we have been 
charged in eleven articles and various 
specifications, and been compelled to 
answer all of them, and now they 
abandon three-fourths of k\\ their 
chaiges, and say by the very act, tliat 
they were untrue and falsely made ; 
but the Honorable Counsel, Esta- 
brook, when he came to the Univer- 
sity question, spent three quarters of 
an hour to show that simply because 
Brock, the witness, made an ofi'er 
to bribe Governor Butler to procure 
ttie ofiice of Treasurer in the Univer- 
sity, that, for(^a^ alone, he should be 
impeached. Now what does th^ an- 
swer say in regard to that? The 
charge they make is. that Brock ofi!er- 
ed $500 to be appointed Treasurer of 
the University. And Brook says Gov- 
ernor Butler said *'No," or intimated 
it. But that was the end of it. He 
did not pretend to say he would take 
it. The proof is. by all three wit- 
nesses, that he, [Butler] worked for 
oneMcConnell. Mr. Kstahrook claims, 
because Brock went in and ofibred to 
bribe the Governor, for that reason ' 
you. Senators, ought to impeach him. 
Because the Governor did not 
kick the fellow out of the office, 



he ought to be impeached. 

If I wanted to be insulted for offer- 
ing a bribe I would never offer one to 
the honorable counsel, Estabrook, for 
he is a good-natured man, and never 
gets insulted at such little things. 
The proposition is absurd, 'and lie 
don't believe it himself. But he 
abandons this school fund almost en- 
tirely, and yet stands by and argues 
Butler ought to be impeached forUiat. 
The facts are^ and the . proof shows, 
that Governor Butler made no reply 
to the proposition, but treated it with 
contempt, and worked for, and suc- 
ceeded m having elected, the present 
Treasurer, Mr. McConnell. But on 
that subject enough has been said. 
There is nothing in it, and .so I think 
the Senate will understand it. And 
yet tlie learned counsel stood up for 
about an hour and a half to show you 
every man mu.n be free from, and 
above suspicion. Now, having called 
your attention to all the articles but 
the main one involved in this litiga- 
tion, I will call your attention spe- 
cially to some of them again. As to 
Article 11, is there a doubt about that 
transaction ? If their theory is right, - 
Cropsey 's title is not good. But 1 will 
risk that. I would like to have those 
lots myself. 

Next comes the Sioux City and Pa- 
cific Railroad grant. I think that is 
explained very clearly by Jesse Davis 
—that all three Commissioners gave 
their consent. Gillespie consenting 
that that road should have the lands, 
but differed as to \\hether it should 
go in one body or not. 

In regard to the Tichenor House, I 
believe there is not a member of this 
Senate but believes that the money 
could be obtained oti the Tichenor 
loan, on the strength of the evidence 
given at this time. The Tichenor loan 
is secure, all will admit. Tlicre is 
$15,000 against the property ; the 
property being worth $25,000, with 
$$,000 insurance. It has been sold to 
somebody subject to these mortgages, 
and of course they must be paid be- 
fore the title is perfect. I feel sure 
that that loan is safe and secure. 

The Chase matter is testified to 
about as the answer sets It forth, and 
there never would have been a charge 
of that kind, or any intimation that 
anything was wrong concerning it, 
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had it not been for a little personal 
spleen that the witness, Chase, had 
against Governor Bntler; and his anx- 
iety to turn up some place, in the im- 
peachment trial, even if ha had to be 
a witness. Vanity was the predomi- 
nant feature in his testimony. The se- 
cret animosity was hidden from public 
si^jht, and ought that to have been so, 
when Governor Butler was the flrst 
man to take the witness by the hand, 
and make him the Attorney of State, 
A position which his ability never 
merited. Oh, ingratitude! ingratitude! 
Article 5 we admit. We did exceed 
the appropriation. They were to ex- 
pend ^50,000 on an asylum. Now 
what did the Legislature intend when 
they passed that act? It intended 
that the State should not be taxed to 
erect these buildings ; but that they 
should be built from the proceeds of 
certain lands. David Butler, by vari- 
ous means, induced people to come in 
here and buy lands, so that instead of 
the State realizing $50,000 on the sale 
of lots here we realized $150,000, and 
then he did just as I would have had 
him do for me. If I have an agent, 
and tell him to sell land for 610.00 per 
acre, and he sells it for $15.00, am I 
going to quarrel with him about it? 
John Gillespie swears that the State 
made a large amount of money out of 
the action of these Commissioners, 
and where they exceeded their au- 
thority in letting contracts, the people 
have not been taxed to meet the extra 
expense. When you say that David 
Butler was worlcing for his interest in 
these transactions, you are laboring 
under a wTong impression, for when 
he told John Gillespie he was out 
$30,000 he told the simple truth. If 
the Governor had wanted to act dis- 
honest he could have done so, and 
made a million dollars out of these 
transactions. For some reason **IIon- 
est John*' has secured a good house, 
has lands and has money in the Bank, 
and his notes never go to protest, 
while David's very often do. During 
the fixing up of these things, my 
friend, Mr. Gillespie, never said a 
word ; but kept his mouth closed. He 
let David go out and do the talking; 
heletDa\id have the conversations, 
out of which so much cnpltal has been 
made. Kennard is a still man, but he 
is a true friend, he is Butler's friend. 
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and says to him ^^stand up for the 
right, and I will back you.'' The 
school fiind question the honorable 
counsel dodgeg. 1 am going to pre- 
sent this just as I understand it, and I 
believe there is not a man within the 
sound of my voice, and I will add, 
there is not a woman, who will not 
agree with me in the proposition I am 
about to make. In the ftrst place, I 
am going to read a few sections of the 
statutes, that you may be able tojudjre 
of the value and reliability of the tes- 
timony of Sweet & Brock, who have 
criminally violated the law, and from 
their testimony you can judge whether 
you will believe a word they say or not. 
And then you take the witness' means 
of knowledge, another important ele- 
ment in considering testimony. Who 
are the witnesses, and what* is their 
testimony? There is proof here tliat 
that money was procured by Gov- 
ernor Butler under the resolution 
passed by this Assembly authorh^ing 
him to do so. Now, Senators, 1 want 
to take two or three positions in this 
school fund nmtJer, and see how it 
strikes you. Why, the language of 
ihis resolution is plain, showing how 
Governor Butler was to obtain the de- 
sired result. What business had the 
Governor, to accept that proposi- 
tion? Was he obliged to do so? Was 
it one of his duties pointed out by the 
Constitution? No, sir. And I defy 
anybody to put upon him aiiy other 
than his duties; but he accepts the 
proposition, and sajs'^I will go." And 
so he went there as a special agent for 
the Slate. VVill you point me to where 
the Stale ever paid him a dollar for 
going, or paid any of his expenses? 
Well, this to start with, is a voluntary 
service, and when a nmu rioes a thing 
for you for nothing, don't abuse hira. 
if he don't do it quite right. What 
did he do? He did as that resolution 
requested him, and procured a war- 
rant for the amount due the State and 
had it deposited in the bank at 
Omaha, and then sent the Deputy 
State Treasurer with authority to 
draw the money on the warrant, and 
bring it herti and deposit it in the 
bank of Sweet & Brock, the place 
where all the State money was kept; 
in the hands of the State Treasurer 
ami his deput}'. And will the Honora- 
ble Counsel tell me, if you please, the 
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day, the hour in the day, or any tioie 
when David Butler had in his hands 
this money. He never held one ten 
dollar greenback. The money was in 
a warrant until it was drawn by Brock, 
tlie Deputy State Treasurer. It is 
true this warrant was payable to Da- 
vid Butler, but as Governor. It was 
in Kountze's baiik in Omaha, as be- 
longing; to the State of Nebraska, and 
not to David Butler; and from there 
it Is brought to Lincoln, and placed in 
tlie care of the State Treasurer. But 
they tell you Governor Butler checked 
it out of the bank of Sweet & Brock. 
How did he get it? We claim that he 
borrowed it from the Treasurer, the 
proper custodian of tlie public fund. 
As such let us see what the Treas- 
urer's duty is in regard to it. 
I will read Revised Statutes of Ne- 
braska, pages 24, 25 and 26. I com- 
mence at — 

*-SEC. 17. The Territorial Treasur- 
er shall reside and keep his office at 
tlie seat of government.' 

Sec. 18. It shall be the duty of the 
Territorial Treasurer — 

First, To receive and keep all mon- 
eys of the territory not expressly re- 
quired to be received and kept by 
some other person. 

Second, To disburse the public 
raouey upon warrants drawn upon 
the Territorial Treasurer according to 
law, and not otherwise. 

Tfnrd, To keep a just, true and com- 
prehensive account of all moneys re- 
ceived or disbursed. 

Fourth. To examine all warrants 
drawn by the Auditor, and, if there 
is sufficient money standing to the 
credit of the fund against which the 
warrant was drawn, to pay the same, 
be shall countersign it, and charge 
against said fund ; but if there is not 
money sufficient to pay the warrant 
standing to the credit of the fund he 
shall reject it, and shall neither coun- 
tersi&rn nor pay it; and no territorial 
warrant hereafter issued shall be val- 
id without'being countersigned by the 
Treasurer as herein provided. 

Fijlh. To keep a just account with 
each fund, and each head of appro- 
priation made by law, and the war- 
rants drawn against tliem.^^ 

That is the first provision, now— 

Sec. 20, The Treasurer shall give 
d upllcate receipts, under the seal of 



his office, for all sums of money which 
shall be paitT into the Treasury, and 
the person receiving the same shall 
deposit one of them with the Auditor, 
who shall credit such person accord- 
ingly, and charge the amount to the 
Territorial Treasurer. 

Sec. 23. If the Territorial Treas- 
urer shall wilfully refuse or neglect 
to pay any warrant lawfully drawn 
upon the Treasury, when the money 
for the payment of the same 
is in I he Treasury, he shall 
forfeit and pay four-fold the amount, 
to be recovered by action against the 
treasurer and his sureties, on his offi- 
cial bond or otherwise. He shall also 
suffer such punishment as the law may 
provide." 

And the law tells about Avhat that 
punishment shall be, on page G04. 

Sec. 66. '*If any officer or person 
who now is or hereafter may be 
entrusted by law to cair '—Senators 
right here. Was he entrusted or em- 
powered to collect this five per cent, 
fund? 

'' * * * Or shall receive for safe 
keeping—" Now, Senators, just here 
i hangs all there is in this money ques- 
I tion— ''Or shall receive for safe keep- 
I ing money belonging to this territory, 
to any county of tliis territory,or to any 
such fund as aforesaid, when such 
officer or person shall be thereto re- 
quired by the law, and demand only 
made by the successor or successors 
of such dfficer or person in office, 
or by the officer or person to whom 
such moneys, &c., ought to be paid 
over, or by their attorney, or agent 
duly authorized in writing, signed and 
acknowledged, if such demand be 
practicable, every such officer Ok per- 
son shall, on conviction thereof, be 
punished by confinement in the peni- 
tentiary for any term not less than 
one year nor more than ten years : 
Provided: That no person shall be 
committed to the penitentiary under 
this section, unless the money not paid 
over shall amount to five dollars, or it 
appears that such failure or refusal 
shall be occasioned by unavoidable 
loss or accident." 

There are only those two excuses. 
That is the law bearing on that. Now. 
then, there is another law. I will read 
from the laws of Nebraska, 1869, page 
161, Sec. 1 : *'It shall be the duty of the 
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State Treasurer to keep constantly on 
hand the identical funds received hy him 
from any source whatever, In his 
offlcial capacity as such Ti'easur&r^ 
until he shall pay out the sum on 
orders or warrants drawn on the 
Treasury hy the Auditor of the State, 
or until it shall he otherwise paid as 
provided by law." Now hear the 
language of this, Senators. Jt ap- 
pears, in the testimony, that this 
money was put in the general fund 
with the other State funds by Sweet 
& Broclc and banlLed upon bv them. 
Now listen to section 2~-'That it 
shall be the duty of the said Treas- 
urer, at the time of receiving any 
public funds belonging to this State, 
to make out a ftill statement and 
description of each note, bond, or bill 
so received, giving the date, denom- 
ination, and character of the money, 
bonds or notes received, and on the 
last day of each month such descrip- 
tion and statement shall be sworn to 
by such Treasurer and filed by him in 
the office of the said Auditor." 
Now, sirs, section 6 reads : 
'*If any officer herein named shall 
fail to perform the duties ei^joined on 
him by this act, he shall be deemed 
guilty of a misdemeanor, and on con- 
viction shall be punished bv fine not 
exceeding one thousand dollars and 
by imprisonment not exceeding six 
months." Now, then, what is Mr. 
S^vectgoing to do? Oh, he says he 
did not know the money was in the 
Treasury until some time after it was 
gone, in June, or may be August. If 
he did not, whose fault was it? Not 
Governor Butler's; but we find that 
he did know of it, for he spoke to 
Butler about borrowing it, not long 
after. *'About August, Butler first 
mentioned the propriety of borrowing 
the money." Take that for true, and 
I hate to call Sweet's testimony true ; 
I say it would be proper for this Sen- 
ate to throw the evidence out. But, 
for the purpose of getting at the real 
facts of the case, you can do as you 
please. lie say? the first time Butler 
mentioned it, it was some time in 
Juno or in August. He savs he never 
told Hathaway, Seymour, Hilton, or 
anybody, that It was In the Treasury, 
and that if he did, it was **a political 
dodge ;" and if he said the interest had 
been paid, it was ^'a political dodge." 



too. He denies having the converu- 
tlon with these men to the efiiect as 
stated. 
They let him go off the stand, and 

gut a man on by the name of Brock. 
[e stated in his evidence that James 
Sweet lived in Nebraska City. Now. 
the law says the Treasurer shall re- 
side at the capital, and he has no busi- 
ness to live away from the plaoe 
where his duties are. The queatioD 
was asked, '' What acts constituted a 
deposit in the public treasury ?" Now, 
see what the answer is, '^ The course 
pursued when money is deposited, is 
to make out duplicate receipts, and 
upon the stub to put the name of ttie 
party, the dace and amount and the 
entries on the books were made Arom 
the stubs. Tlie practice was to keep 
the money received during the daj, 
after making the entry in an envel- 
ope, and then to examine at night the 
entries and the amounts to see if the 
amounts correspond." etc. Now, 
Senators, here is where the rub comes 
in. I have a little almanac of 1869, 
which I wish you to examine. Brock 
stated he left Lincoln on Saturday, 
the 15th day of May. He got back 
on Thursday ; that would be the 20tb. 
Keep that in your mind. He left on 
Saturday, the 15th day of May. Now, 
sir. he himself gave the round trip he 
took; and he got back on the 20th; 
giving him five days. Brock says that 
when moLey was received during the 
day, after making the trip, he, on the 
afternoon of the 20th, in conjunction 
with one McConnell, counted the 
money and put it into the general 
fund, where all State moneys were 
kept, and used It and loaned It as 
other money. N »w, that was on Sat- 
urday, the 20th. When was the first 
entry made in those books? On the 
22d. What examination was made 
the night after the money got there? 
According to Brock*s own statement, 
on the evening of the 20th, because 
McConnell and Brock say the money 
was counted In the aflernobn. Brock 
declared he put It into the common 
fund and used it as other money. So 
on the 20th that money went into the 
place where all the State funds are 
kept. Now, Sweet testified that every 
night the books must balance, show- 
ing the amount of money received 
and paid out during the day. I read 




Digitized by 



Google 



cLoshva auquments. 



37 



to you, Senators, from his testimony. 
He and Brock both swear, and the 
books show, that there was no entry 
of this money, of any kind, until the 
22d, two days after, and no valid entry, 
under which anything is claimed by 
the prosecution, until the 25th— Ave 
days after the money was put in the 
Treasury, as Brock and Sweet both 
swear, and used like other money. 
Now, for these two days where was the 
money? It was like Noah's dove that 
the honorable counsel Estabrook told 
about. I would like to know wliere, 
in God's name, that money was, from 
the 20th to the 22d, unless in the 
Treasury? There were two days no 
entry was made at all. And Sweet 
swears every night the books must 
correspond with the amount paid in. 
Now, he had that money put into all 
the other State funds, an(f must have 
placed it to the credit of somebody, 
either Brock or Rix. Xow, that was 
the 20th, There were three certili- 
cates issued on the 22d, which he took 
up and cancelled, that Butler knew 
nothino: about. You must pay no at- 
tention to that. So, from the 20th to 
the 2.5th, five days, the money was in 
the common fund of State money, 
without an entry. Xow to whom was 
this money loaned? VVlien two wit- 
nesses like Sweet and Brock come on 
the stand, what can you believe? 
Sweet and Brock, if they don't ar- 
rest their course, and get out of their 
wicked heads their idea of corruption 
and lying. I don't know where they 
will land. Nobody is here to account 
for the whereabouts of this money for 
five days but Brock himself. He is 
the only man that swears to these en- 
tries being made, and yet he don't tell 
you wliere the money was the first 
two days and the last five, except 
with all other State moneys in the 
State Treasury. I ask you. Senators, 
who would have owned that money 
supposing David Butler had died be- 
fore Brock got back from Omaha, 
where he received the money? Would 
it have gone to his estate? Why is 
there any question but it would have 
belonged to the State, and whenever 
Brock got the power of attorney from 
BatJer the money was in the Treas- 
ury from that moment. , The law says 
when the Treasurer has been entrust- 
ed to collect State funds he shall keep 



it so and so. From the day that power 
of attorney went into the possession 
of Brock, the money belonged to the 
State. Suppose again, that man 
Brock had been robbed, who would 
have lost the money? Would Gov- 
ernor Butler? Why, no. It would 
have been a total loss to the State, and 
I repeat, that whenever the power of 
attorney was given to Brock, with a 
full understanding the money belong- 
ed to the State, from that time it was 
in his custody and under his control, 
and the law says, in the absence of the 
Treasurer the deputy shall officiate, 
and do all the duties imposed upon 
the Treasurer. He was representing 
Sweet, and therefore it was just the 
same as if StS-eet himself had the 
power of attorney. So, no matter 
what Butler did, when it came into 
Brock's hands, as Treasurer, it was 
in the Treasury before it got to Lin- 
coln. Brock swore these certificates 
of deposit were issued on the 22d, and 
cancelled on the 2oth, because he 
wanted to save three days' interest. 
What made him issue the first! two? 
Was he authorized? No. These cer- 
tificates were made out without our 
knowledge and consent, and then laid 
in the bank. I asked w^hen were 
these certificates given to But- 
ler, and he could not tell. Ah! 
the;"e's the kink. If he could swear 
they were given to him on the 25th or 
2Gth, or any time in reason, why that 
would do. But he don't do it. So, 
you see. Brock is entirely oblivious on 
that question as to how they were got; 
and those certificates were made out 
by Brock for some unholy purpose ; 
and Governor Butler borrowed it. and 
thus these mortgages were fixed up. 
Both Brock and McConnell swore that 
the money went into the com- 
mon pot; used up and loaned 
out from the very afternoon he got 
there. If he had proven David Butler 
got those certificates, and asked that 
they be delivered to him at a certain 
time, that would have been all right. 
But he don't say that; and Butler 
himself cannot say when he got them 
or how they came into his- possession. 
But he knows he never got them from 
Brock for months after. The certifi- 
cates were made out, and the entries 
fair and square, but little Brock was 
doing as he told McConnell that he 
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was, fixiug those books so that ''no 

(1 d Legislature could be any the 

wiser thereof." You must take the 
testimony as you find it. And so they 
all swear— McConnell, that before 
Brock went to Omaha he knew that 
to be the State fund, and Brock said 
to McConnell when he came back 
they would be easier ; and when he 
did come back he put out his hand and 
said, **How are youV I have got the 
State fund." And he put the money 
into the general State fund. Take the 
evidence of Seth Robinson. Who is 
h?rett) contradict him? Did Brock 
contradict him? Not at all. Robin- 
son says that at the conversation when 
the power of attorney was drawn, 
Governor Butler said, '*It is not my 
money. It belongs to the State." And 
that Brock well knew ; it was the 5 
per cent. fund. Senators, I would 
like to take about half an hour long- 
er. If you would adjourn till 7 p.m. 
I win finish up soon. 
The Senate adjourned until 7 P. M. 

ISTenluff Session. 

The Senate sitting as a Court of 
Impeachment, met at 7:15. The roll 
was called by the Clerk, all the mem- 
bers answering to their names. 

Mr. REDICK having the floor, con- 
tinued his remarks as follows : 

Mr. President and Senators: 
If you will give me your attention for 
a short tune, I will now finish my ar- 
gument. When we adjourned,. I was 
speaking of that school money. When 
that money went into the First Na- 
tional Bank, it went in as money be- 
longing to the State ; having been pro- 
cured by the Governor, not in his own 
name, but in the name of the State. 
Then Governor Butler had no control 
over the mone}'. I will try to show 
you that when Mr. Brock went after 
that money, he knew it to be the 
property of the State of Nebraska, and 
not Governor Butler's. Now, Sena- 
tors, it will not be proper to refer you 
to the testimony of Sweet's books, be- 
cause Sweet says he knew nothing 
about this school fund until later; but 
we will refer you to Brock's testimony. 
This whole evidence is a part of one 
piece. They brought this witness 
upon the stand, and they must abide 
by his testimony. If he has stated 



anything agaiust them, they are bound 
by the rule of evidence to abide by 
what he has stated, as he is their own 
witness. Now I will read what I be- 
lieve to be the identical testimony of 
this witness. 

Manager PORTER. Mr. President: 
I desire to state before this testioiouy 
is read, that we will not be bound by 
it. I deem it correctly reported, but 
it is not the report inade by the swoni 
reporters, and it may have errors in it. 

Mr. REDICK. I take thU from the 
State Journal^ and wherever you find 
that the Journal is incorrect, just say 
so. ^'I brought the money here; can 
not tell how much money" I brought; 
think it was about 817,000 ; am under 
the impression that I used part of the 
money before I returned." He tells 
us that he is ** under the impression'' 
that he paid a note with part of the 
moiiey. Now, Senators, that is the 
first **nigger in the wood-pile." Don't 
you think a man would remember it, 
if he paid a note? Would not he have 
taken the note up, and brought it 
down to David Butler, for whom he 
says he paid it? Let us look at thisui 
a busiuess light. 

*^ I brought the money here ; arrived, 
I think, about 12 o'clock, M.; don't 
know what I did with the money; 
think I put it in the drawer; don't 
know when next I saw the Governor, 
or when I next conversed with him; 
my impression is that I had a conver- 
sation with him soon after, but 
couldn't say ; he told me to issue him 
three certificates of deposit for $5,000 
each, and place the balance to his ac- 
count." 

Now, Senators, there is where we 
complain. There is where Governor 
Butler is being implicated by a couple 
of persons who are trying to work 
themselves out of this difficulty. The 
distinguished counsel for the Man- 
agers has said that if the money was 
in Sweet & Brock's Bank, they were 
personally responsible. Sweet & 
Brock took alarm and have been try- 
ing to fix the matter up. *'0n the 
22d of May, I filled out three certifi- 
cates of deposit for $5,00<) each, and 
placed to his account on the books 
$1,466, and on the 25th day of May I 
cancelled these certificates and pre- 
pared three ibore to the sam'i amount; 
the printed form of the certificates 
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were the same and the wording was a 
little different." 

My belief with regard to these cer-r 
tificates of deposit is, that the money 
was first put in the bank by certifi- 
cates of deposit issued to Nelson C. 
Brock, who held all the State mon- 
eys, and they were afterwards taken 
up and destroyed. These three certifi- 
cates were issued without the knowl- 
edge or consent of Butler. In answer 
to the question whether this change in 
the certificates was made by virtue of 
an understanding with the Governor, 
the witness says there w^as no agree- 
ment made with the Governor— they 
did it themselves, for the purpose of 
saving three days' interest. ^'Gov- 
ernor Butler made arrangements with 
the bank to overdraw his account, 
and overdrew it to the amount of 
$16,000 or ^17,000." That has noth- 
ing to do with this matter; but you 
see Senators, **thereby hangs a tale." 
This, however. Is another question. 
Now I will read j'ou further: ''Gov- 
ernor Butler never told me from what 
source the money came." Now, you 
see. Senators, his lawyers have told 
him that he must not answer where 
the money came from. ''Governor 
Butler stated to me sometime last 
summer that he had loaned his money 
out in Pawnee County, and could not 
ffet it back." He never loaned a 
dollar in Pawnee County, but he has 
lands down there to borrow money 
o», on which he gave a mortgage for 
W\e security of the money he borrowed 
from the State. There was a mort- 
gage first given a long time ago— I 
cannot tell just when— but when it 
was given Governor Butler msisted 
tliat it should be dated back 
to the time the money was got; 
and it was sent to Pawnee 
county for record, but the stamp 
was deficient and it was sent back, 
and then these others were drawn. 
You must remember these were not 
tlie first mortgages. Brock himself 
took the first mortgage to the bank, 
and kept it there, and then long after 
Sweet said he was ashamed to send it 
to be recprded. If you find, Senators, 
that this money was in the Treasury, 
then it was the duty of the Treasurer 
to see that it was properly secured 
when loaned out. 
Hero is the cross-examination of 



Brock. Now we'll see wliat he says : 
"Mr. Sweet is my uncle." I asked 
that question to show the relation. 
Now if Governor Butler had had a 
nephew instead of John Gillespie, it 
would have been all right; but he 
trusted "Honest John," and ho went 
back on him. You remember I asked 
him about John Rix, and he says, 
"John Kix is my particular friend." 
See how easily he tells a falsehood. 
'*! met him in the banking house of 
Sweet & Brock ;" anotlier falsehood. 
"He is not a married man that I know- 
of." That is untrue. He was not a 
man at all, but a myth. "I cannot 
state wlien I first learned that it was 
school money. 1 knew nothing about 
it when I got it ; it was none of my 
business." He swears he could not 
say whether he sent Governor Butler 
a voucher at the time or not, and then 
he says I used this money after put- 
ting it into the general fund, just as 
other bankable money, etc. Now, I 
ask you if you will impeach Governor 
Butler on that testimony— on the testi- 
mony of Brock alone? For we have 
impeached him,' and here is where I 
laid the foundation. I asked him if he 
did not tell McConnell that he was 
going to Omaha to get the State funds, 
and that, with the receipts from the 
County Treasurers, would make money 
easy and flush with the bank; and he 
says he don't remember, and that he 
did not state to McConnell that this 
money would go into the State funds. 
He states that at that time the State 
funds were kept in his own name. See 
what he says; "I had some State 
funds in my own name ; can^iot say 
whether I had $50,000 or $60,000." 
Senators, how does this look? "The 
law was so that we had to keep the 
identical funds, and 1 issued certifi- 
cates of deposit to myself, to evade 
the law." Tied up by the law of 18C0 
as tight as any law could tie up mon- 
ey, and yet he states he had $50,000 
or $60,000 of the State money in his 
own name. Supposing he had gone 
off to Germany or Canada, (where he 
ought to have gone long ago, before 
he got into the confidence of the peo- 
ple of Nebraska,) tell me what would 
have become of the State money? 
"Would this $15,000 have been secured 
to-day by a good man, on good secu- 
rity 5* No. sirs! It is a wonder we 
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are not robbed of all our funds by the 
Treasurer and his young smiling 
deputy, Broclc. Hear what Brock 
says again : 

'' The law was so that we had to 
keep the identical funds on hand, and 
I issued certificates of deposit to my- 
self." What for? To evade the law. 
Why, Senators, look at that. Swear- 
ing with his own mouth that he had 
done it to evade the law. Will you 
believe what he says in regard to 
those certificates in the first place? 
Would a jury ? Would not any good, 
high-minded Judge tell a jury they 
had\i right to discard that witness's 
testimony entirely, under the princi- 
ple that a man who wilfully swears 
falsely on one material point will 
swear falsely in all? "The funds," 
he says, ** were kept in the name of 
John Rix for the same purpose." 
What does Mr. Sweet say about John 
Rix? He says he does not think his 
name came on the books before the 
law was repealed. So the testimony 
of the Treasurer and his deputy don'f 
correspond? What were they kept in 
the name of John Rix for? To evade 
the law. Then, at this time, all the 
money that went into the State Trea- 
sury stood in the name of Nelson C. 
Brock and John Rix. Would not yon 
sooner have the mortgages on good 
lands than the money in the name of 
John Rix? "Who first suggested the 
name of John Rix?" " It was never 
suggested. I made the entry myself. 
I kept the books. Never said to Mc- 
Conuell that Sweet was dissatisfied 
with the absence of the record of the 
$17,000; that if Sweet would stay at 
home and attend to his own business, 
I would keep the books so that no 
d— d Legislature or investigating com- 
mittee would be the wiser therfor." 
Says he never said that. You may 
think McConnell behaved bad on the 
stand ; you are apt to ; and I will say 
he did, because he didn't take his 
hands from his face. But to attack his 
credibility, and say he Is cor- 
rupt, is wrong. I find, after 
inquiry, that he is a man of good 
character, and upright in his dealings. 
Take him for what he is worth. He 
was called to show how the school fund 
came into his bank; to show that 
Brock told him he was going for the 
school fund, apd when he came back 
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he said he had got the school fund. 
Brock does not swear that he did not 
tell McConnell that he was going af- 
ter the school fund. McConnell says 
he told him he was going for it, and 
when he came back, that he had 
it. Now that contradicts Brock flatly. 
Robinson swears that in the Capitol, 
when the power-of-attorney was 
drawn, Butler told him (Robinsou) 
in the presence of Brock, it was not 
his money; it belonged to fche State; 
and required the power-of-attorney, iu 
the name of the State, to get it; and 
Brock was by and heard it. He must 
have known it was State money. Two 
witnesses have contradicted him. He 
says he does not think he tDld McCon- 
nell that. When he went through Ne- 
braska City he did not stop and see his 
uncle, James Sweet. Why didn't he 
stop and see his uncle? Sometimes it 
does a fellow good to see his uncle. 
\\ by didn't he stop and see that good 
looking uncle of his? Because, if he 
had known he was going for the 
school-fund, he would have t^anted 
about ?10,000 of it to put in the bank 
at Nebraska City. And he wanted 
Sweet to mind his own business and 
he would fix the books so that be 
could not understand them. 

But, as I believe, "murder will 
out." God, in His infinite wis- 
dom, has so willed, that no man, 
however smart, or cunning, or 
shrewd in the commission of 
crime, and no matter how 
adroitly he may seek to cover it up. 
Mill, sooner or later, be found out, 
and the^wrong doer brought to jus- 
tice. The criramal, if there is no other 
means of discovery, will tell it him- 
self. Such, in my opinion, is an im- 
mutable law of God. The firm of 
Sweet & Brock, composed of these 
two witnesses, dealt largely in State 
warrants. Hear what Brock says: 
"The bank dealt in warrants ; McCon- 
nell was not employed to buy war^ 
rants, but bought some ; I have bought 
warrants at a discount; will not swear 
that I did not buy warrants when I had 
this money deposited in my name; 
don't know if I did whether it was at a 
discount or not ; do not recollect say- 
ing to McConnell In the presence of 
Sweet, that he should do the trade In 
warrants ; a small proportion of the 
State money was deposited in the 
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bauk of Sweet* Brock." The law 
that I read to you makes it a crime 
for ttie Treasurer to deal in warrants, 
and yet Brock swears he dealt in 
warrants. And should you present a 
warrant they would tell you there was 
110 money in the Treasury, but they 
seud you to McConnell, and he whl 
buy your warrants for eighty cents, 
twenty cents short. ,Was there ever 
such a swindle since God made the 
world, by a State Treasurer and his 
Deputy? The proof shows that the 
power of attorney was drawn by the 
State AttT»rney. Do you believe Seth 
Robinson? You may say he was the 
Governor's friend. So he is, but the 
Governor has a great many friends 
who will not swear to a lie for him or 
any one else. If there is a man who 
will stand up for the truth it is Seth 
Robinson. I read again from Brock's 
testimony: **I told Mr4 Gere about 
the time Croxton was demanding to 
see the books, that we had no entry of 
the amount of the five per cent, funds ; 
do not think I told him that Governor 
Butler must know the amount, be- 
cause 1 had sent him a voucher or 
statement.-' Now Brock said, before, 
he would not swear that he did not 
seud the voucher ; now he swears he 
did not tell McConnell he sent the 
voucher. The accused claims he got 
the voucher, but among all his num- 
erous papers it is nowhere to be found. 
He says: *'Gov. Butler consented to 
work for me for Treasurer of the 
Board of Regents, and I offered to 
bribe him." Oh, what cheek! 
What cheek, for that little 
gentleman, with that smiie on his 
face, to gee up and say that he, a boy 
21 year^ old, approached a man like 
David Butler and offered to bri^e him ! 
Why, he is a terrific youth. I have 
no idea where he will land. If he 
was my boy I would chastise him 
every morning before breakfast for 
five years to come. ''What reply did 
the Governor make?" *'He said to me 
•it was no use. because McConnell 
would be elected. Don't think it 
required any cheek to do that." Now, 
just look at it. You know the good 
nature of Governor Butler. I never 
knew him fight or insult anybody. 
Xow, if Brock had gone to *4Ione8t 
John," and offered to bribe him, he 
wonld have struck him square between 



the eyes. The Governor don't fight. 
He is characterized by kindness and 
politeness, is magnanimous, and such 
a man as the counsel for the State 
would call a liberal-hearted fellow, 
like himself. The counsel don't 
appreciate such a man as Governor 
Butler. He has no sympathy with 
that kind of men ; but I can see many 
within this Senate chamber, men with 
hearts of similar impulses, and which 
beat in unison with that of the ac- 
cused. Whj', he who stood up there 
has no more sympathy than a heathen, 
for mortal man, and yet he told you 
he would be glad to hear pronounced 
the words '^Xot Guilty." He don't 
mean it. But if he ever prayed in his 
life, he will pray to-night for convic- 
tion. To have a man persecute 
another when he himself has not the 
bona fide interests of the State at heart ; 
when all the interest he has is the 
education of his own boy, and wanted 
the school fund for that purpose only, 
as he himself states ! He talks about 
the Governor's residence, and charges 
that it was built by money out of the 
school fund, but don't bring Ward, 
the contractor, who can show that 
allegation to bo true or false ; no, no ! 
wants no proof, but is vile enough to 
make these wicked charges before 
hundreds of people, for the only pur- 
pose of casting contumely and dis- 
grace upon a man who has never 
wronged him or the State out of a 
cent. 

Why, Governor Butler has built up 
a city here of three thousand Inhabi- 
tants which is an ornament, to the 
State, and a lasting monument to the 
memory of David Butler. 

Senators, after the Butler race has 
passed away ; after ages of time have 
gone by ; after the graves of all the 
Butlers have lost every trace or mark 
by which they were known ; aye, after 
this generation has passed away, those 
who live after us will ask who was fhe 
originator of this grand Capital scheme 
— who was it that said away out on 
this broad and beautiful prairie, a 
hundred miles from anywhere, in the 
year 1867, the Capital of Nebraska 
should be located? Senators, David 
Butler's name is to-day a part and 
parcel of the history of the country ; 
and whether he is impeached or no 
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his name will be respected and hon- 
ored by gcneratious yet to come. 

Now, Senators, if you have any 
doubts about Mr. Robinson's testi- 
mony I would like to hear them. I will 
show you what he says about this 
school fund, lie testified that a power 
of attorney was made out, which was 
given to Brock, and upon which he 
was to draw this money out of the 
bank. This was signed by David 
Butler as Governor, and Brock knew 
that the money belonged to the State 
before he went to get it. Robinson 
swears that Butler told him the money 
was not his, but that it belonged to 
the State, so that Brock is mistaken 
when he said he did not know what 
money it was. So from the time 
Brock received the money it was in 
the Stfite Treasury, and Governor 
Butler had no control over it. Then 
3IcConnell stated that Brock told him 
he was going after the school fund, 
and after he got back he spoke of it as 
•'the school fund." So I thmk that 
is conclusive, and if this money was 
in the Treasury one minute we have 
gained our case. Brock got the 
money as State money, not as But- 
ler's money. But let us see 
what McConnell says In his testimony : 

'• 1 was in the bank when Mr. Brock 
came witM the money, he came in and 
said *' how d'3^e do,'' and said he had 
the State funds ; he took the money 
out and he and 1 counted the money 
over that afternoon and evening; the 
the money was in $1,000 packages ; we 
took the packages apart and counted 
the money separately; we put them in 
the safe where all the other State 
money was deposited. 1 do not know 
whether there was an entry made at 
that time or afterwards; 1 don't know 
positivel}' whether an entry was made 
but an entry must have been made in 
some way 'ill order that the books 
should balance; had a conversation 
with Mr. Brock after the money was 
counted and Sir. Brock congratulated 
himself that Sweet knew nothing 
about his visit to Omaha, and of the 
deposit of the money In the Treasury, 
because if he had known about it he 
would want part of it to use in Neb- 
raska City ; I heard that certificates 
of deposit had been given by Mr. 
Brock about eight months afterwards 
from Mr. Brock himself; Mr. Brock 
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Stated to me that be hud dated back 
these certificates of deposit; he did 
not state that two sets of certificates 
were made ; I do not think that Gov- 
ernor Butlerchecked out this money." 

Now there are two uitnesses upon 
this point; Brock himself saying they 
counted it out and put it into the State 
fund. 

Manager DOOM. I think, Mr. Red- 
ick, that McConnell stated it went into 
the general fund. 

Mr. REDICK. Well, if it went into 
the bank, it went into the State fund. 
McConnell says" we balanced the books 
once a week." Now you talk to any 
banker, and 3'ou will find that a 
** trial balance" is struck off every 
night; the books may not balance for 
perhaps a week, but there must be a 
balance sheet struck every night, so 
as to show how much money has been 
received and how much paid out. 
McConnell says the money would 
have to be. placed to the credit of 
some one in order to make the books 
balance ; nnd now he says he never 
heard of these certificates of deposit 
for eight months after the.v were 
issued. 

But, Senators, 1 am not going to 
take up your time much longer. Let 
me call your attention to the matter 
of the bonds and mortgages. Here 
are nineteen bonds and nineteen mort- 
gages, and this '• abstract of title" 
shows the book, page, etc., in which 
they are recorded. On the back of 
some of the mortgages, the clerk 
has forgotten to fill up the blank 
found there, but this abstract shows 
that they have been properly recorded ; 
and it was proved by Mr. Alexander 
that he went to the State Treasurer 
and got an order from the Deputy 
State Treasurer, and went to Sweet's 
bank, because he had never turned 
over all the papers to the Deputy 
State Treasurer, and got these papers. 

Manager DOOM, vve deny that 
those bonds were in the posses- 
sion of the Stale. 

Mr. REDICK. Mr. Doom, if 1 had 
that face of yours It would bo worth 
84,000 a year to me in my business. 
It has been shown here. Senators, 
that Governor Butler made out one 
mortgage, and Sweet told Brock to 
send it down to Pawnee County for 
record. When the clerk wrote back 
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that the mortgage was imperfect 
Butler wrote for him to send the mort- 
gage back, and gave nineteen ^mailer 
ones so as to be able to sell portions 
of the land, as he had opportunities. 
These were sent down and properly 
recorded. Why, Mr. Sweet says him- 
self that he has had various conver- 
sations with the Governor about these 
deeds, and, gentlemen, the fact of 
their being in the State Treasury is 
very well established. Sweet told 
Gere that Brock should have attend- 
ed to the matter and sent the deeds to 
be put on record long before he did 
attend to it. We proved llrst by two 
or three witnesses, that Governor But- 
ler told him to prepare the mortgages, 
but he neglected it until he said he was 
ashamed to attend to it; and when 
these last were drawn up they were 
sent by Brock, to Pawnee county for 
record. So, now. Senators, look at it. 
Ilere are seventeen mortgages, and 
we bring upon the stand four or five 
good men who are acquainted with 
the lands mortgaged, who give us the 
value of the lands, and when we come 
to figure it up, they amount to $33,- 
000— an ample security if you had 
nothing more. But, besides those, 
here you have David Butler andfthe 
bonc]>, which are the same as a note, 
lie is ^ood enough for that much 
yet. Wh}', his face is good for it. He 
came up from the ground, and I dare 
say he was once poor, but his lands 
have not been got by donations, but in 
a legitimate way by labor, in which 
be made his money, and he has a 
right to it. If the State wants that 
money, and don't want these mort- 
gages, I will pledge that I will get it 
on those mortgages, without interest, 
on a day's notice. Now there is an- 
other fact. I speak here from what I 
know from proper quarters. Mr. 
Sweet swore that the interest was not 
paid, but he made a report once that 
the interest \<as paid; but if you 
would allow an explanation, I will 
show you how it was paid, while the 
interest has not been paid in money to 
Mr. Sweet. He told Governor Butler 
that he would pay it. and charge it to 
him on his account because there was 
a deal between them, or else he never 
would have reported it paid ; and by 
his report he sets forth that he did pay 
it under that understanding. Governor 



Butler says that the State Superin- 
tendent last year« at the time of the 
apportionment, apportioned that inter- 
est around among the different school 
funds. 

We have been charged here of tak- 
ing advantage of all the technicalities 
of the law. We have done nothing 
more than what was our right to do, 
in defending this case. It is just as 
natural for me to get on the side 
of the man that is down, as for the 
the counsel for the State to be on the 
side of the man that's on top, and I 
am glad that is my nature. When we 
said we would file the exceptions to 
these charges Governor Butler toltf 
us that he was no lawyer, but he 
wanted this case tried upon its merits, 
and he insisted on it, and we had to 
file them as a part of our answer, and 
when we came in here and asked that 
they be heard first, it was to save 
time, for we thought if these things 
were passed upon first it would lessen 
the number of charges and specifica- 
tion^, and of course shorten the testi- 
mony and the trial. We had no 
question that you could try him for 
acts done prior to his present term of 
oflice. But Governor Butler objected 
to talving any of the benefits of the 
law. *'for," says he, '*I want the peo- 
ple of this State to see your answer 
for me, and then see their testimony. 
I want it to go before the public. I 
want to put it into every precinct, and 
the lap of every man and woman in 
this State, that they may see what the 
merits of the case are, that they may 
be able to put the lie upon these pub- 
lic rumors that have been circulated 
over the State against me." 
And now, Senators, I thank 
you ver}^ much for j'our at- 
tention, for I must confess you have 
listened to me with more patience than 
I expected. I could pick out men 
here who would pull on the rope to 
hang Governor Butler. Let such men 
keep away from me. I want to deal 
with honest, square, and upright men, 
and I believe that to be the kind in 
this body, and that you will give him 
credit for all that he is entitled to ; and 
remember he is entitled to every rea- 
sonable doubt in your minds that the 
law gives him. There is no man 
within the sound of my voice that 
will not say that the very moment 
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that maney was put into the hands of 
Nelson C. Brock it was in the Trea- 
sury. Let ine say to you that if 
Governor Butler is convicted upon the 
tjBstimony of these two men, so help 
me God, so long as Hive in Nebraska, 
I will stand by him and be his friend. 
Because if we convict a man upon the 
testimony of men who have shown 
themselves to be corrupt and inter- 
ested, largely interested, in his con- 
viction, no man is safe in the com- 
munity in which he lives. Will the 
intelligence of the people of the State 
of Nebraska countenance Treasurers 
and Deputy Treasurers going upon 
the witness stand and swear them- 
selves villains and violat rs of the laws 
and pass them by unnoticed, and on 
their testimonj' convict a good man. I 
do not want to persecute anybody. I 
hope Sweet and Brock may repent ; 
and if they don't fix up with their 
friends and neighbors, and the State 
of Nebraska, may God have mercy on 
their souls. 

It is wicked, and a burning shame 
to convict a good, fair man, who has 
not taken a dollar from the State, as 
proved by the witnesses, notwith- 
standing the evidence of two men 
who proved themselves liars, and lia- 
ble to conviction. Senators, I have 
distrusted niy'own ability in this case, 
and entered upon it with a good deal 
of feeling and anxiety, to defend a 
man charged with so grave an offense, 
involving so much— not money, not 
property or liberty, but reputation, 
which is worth more than all the oth- 
ers combined. What does the villain, 
who has no reputation at stake, care 
about being put in prison, except for 
the mere punishment he receives? 
Nothing at all. If you would tender 
to him a year's imprisonment, and 
fifty lashes, or pay a fine of $100, he 
would take the imprisonment and 
lashes, two to one, and keep the 
money. 

The distinguished counsel, judging 
other men, to a great extent, by his' 
own ideas of finance and propriety, 
regards this Butler trial a little in the 
same light as the case I have jiist put, 
and don't seem to realize why it is that 
the accused is making this desperate 
struggle to defend himself— thinks 
that the accused is like himself, drift- 
ing towards the little end of nothing, 




and duly waiting till Gabriel blows his 
trumpet that he may be relieved of 
the cares and sorrows of this vaio 
world. But he is much mistalten. 
The defendant is in the prime of life, 
with a vigorous mind and constitution, 
and with scores of friends to stand by 
him with their sympathy and their 
love. 1 wish in my heart I could say 
the same for my friend, the couasel 
for the State. Five or six years have 
rolled around, and not a case in the 
courts of the State has the gentleman 
had to represent, but in the langua^ 
ofSaxe^'has died for the want of a 
cause ;" but by a twist of the wrist, 
breaks out in this impeachment cause, 
the most important in the State, but 
how he came there no one is able to 
tell, while many are anxious to know. 

Now, Senators, I trust j^ou will taiie 
this case into your own hands. Con- 
sider its importance to the accused— 
to his family, and to his descendants 
after him. Consider that we are all 
mortal, and liable to get into trouble. 
We don't know who will be the next 
one arraigned before you. Let us be 
merciful and lenient" to each other. 
JjQt US remember the ^rst teachings 
and example we ever had bearing on 
that subject, as laid down and re- 
corded in the Holy Scriptures— by the 
way. Manager Doom, do vou ever 
read the Bible? 

]\ranager DOOM. Yes, sometimes. 

Mr. REDICK. You will then recol- 
lect the first Ihiistratlon of pity; of x 
noble heart ; of a feeling which his 
run through almost the entire human 
race, and which distinguishes us from 
the brute creation. You will find that 
when an innocent man was being hung 
upon the cross between two thieves, 
and when his persecutors were stand- 
ing around that wicked and dreadful 
scene, crying out, **Crucify him! cru- 
cify him !" what did he say? **God for- 
give them they know not ffhat 
they do." The Governor has 
from the beginlng manifested 
a spirit of forgiveness toward 
all his enemies and persecutors. He is 
ready to shake hands with them nil; 
ready to meet you, talk with you, and 
take you to his home and treat you 
like neighbors; and you are here 
some of you asking that he may be 
impeached, dishonored and disgraced. 
Trusting, Senators, what I have said 

uigitizea Dy xjv./v/xiv. 



CLOSING ARGUMENTS. 



46 



has done David Butler no harm, if it 
has done him no ^ood ; trusting that 
I have not acted dishonorahly m this 
case^ in any way, and that my record 
will bear me out, I submit the case 
into your hands, having full faith in 
your integrity and ability, and that 
you will do the accused and the State 
fair and impartial Justice, and with 
that I shall be content. 

Senator HASCALL. I would sug- 
gest that Manager Doom submit his 
remarlcs. 

Senator THOMAS. I mo^e that 
the Senate, sitting as a Court of Im- 
peachment, adjourn until 9 o^cloclc a. 
M. to-morrow. 

Mr.. MARQUETTE. Manager 
Doom has a short speech he desires 
to deliver, and — 

Senator THOMAS. We would be 
willing to allow the counsel to pro- 
ceed this evening, but several Sena- 
tors are unwell. 

Senator HASCALL. I do not thinlc 
it will tske a long wliile, and it can be 
left till to-morrow. 

The PRESIDENT. As many as 
are of opinion that the Court ai^Uourn 
will answer *'Aye," those of con- 
trary opinion, "No." The ayes have 
it, and the Senate stands adjourned 
till to-morrow morning at 9 o'clock. 

ElevenUk Bay's Proeeedin|p. 

The Senate, sitting as a Court of Im- 
peachment, was called to order at 9 
o'clock. Upon the roil being called 
by the Clerk, all the Senators an- 
swered to their names. 

Manager DOOM, in accordano^e with 
previous arrangement, presented his 
argument in writing. 

abauksnt of manager doom. 

Mb. Pkesidknt asd Sknatobs : 

I thank you for the courtesy shown 
in permitting me to present an ariru- 
ment in this case. I should not tres- 
pass upon your patience, with the very 



limited time given for preparation, 
had it not been for the urgent solicita- 
tion of my associate managers. I ap- 
proach the subject now with great re- . 
luctance, believing that the magnitude 
of the interests involved require a mind 
accustomed to the sifting of evidence, 
and capable of exposing the subtle so- 
phistries by wliich the very able coun- 
sel for the respondent has endeavored 
to envelope this case, I have no hesi- 
tation in saying that my ability to ex- 
pose those sophistries, and unravel the 
web of mystification, is far inferior to 
the talent displayed by the learned 
and profound Briggs ; the rifled, irre- 
pressible, and indefatigable Redick; 
and Ihe eloquent Marquette, in weav- 
ing the same. But relying upon the 
justice of our cause, and your honestv 
and intelligence, we cheerfully submit 
the case, fully satisfied that you will 
weigh well the evidence, examine the 
law, and do justice. 

Trusting that the imperfections of 
the advocate will not prejudice you 
against the cause, I will briefly re^ew 
a few of the points which, in my opin- 
ion, have been clearly established by 
the testimony . Permit me to call vour 
attention to a fact which has been 
painfully apparent during the progress 
of this trial. At the outset I protested 
against this Senate being governed by 
the technical rules which obtain la 
ordinary criminal courts. I begged 
you not to fetter us, but leave us the 
privileges which the people have 
claimed from time immemorial in im- 
peachment trials. Senators, I say it 
not in anger, but in sorrow, you were 
misled by our wily antagonists. They 
too well knew the advantage to them, 
and the disadvantage to us, and pro- 
cured rulings and decisions which 
bound us hand and foot, causing us 
virtually to dismiss many articles, 
which I honestly believe, had you 
dealt with us liberallv and according 
to precedent, we could have proven 
beyond a doubt. I refer to this now 
to warn you against the Insidious wiles 
of our opponents, who, while they are 
all that good citizens should be in the 
private walks of life, here are lawyers 
—bent on, and in duty bound, to ac- 
quit their client. I beg you, In the 
name of the people, whose complaints 
have reached you from every city, 
town, and farm, to steel your hearts 
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against their eloquent but deceitful 
pleadings; your minds against the 
plausible sophistries which will be 
poured into your ears. Decide this 
* case according to the dictates of your 
own clear heads and honest hearts. 

The House of Representatives have 
adopted, and required us to prosecute 
before this honorable body, sundry 
articles of impeachment. To the evi- 
dence produced in proof of these arti- 
cles I desire briefly to call your atten- 
tion, earnestly trusting that your 
memory will supply many important 
points which, from my inexperience 
in arguing before courts, will escape 
my attention. 

The first article recites the fa^- as 
admitted by respondent, that Gover- 
nor Butler was authorized to, and did, 
in the spring of 1869, collect what is 
commonly known as the five per cent, 
fund, amounting to the sum of ^16,- 
881.26. The specifications charge as 
follows : 

Specification 1st. That having 
said sum of #16,881.26 under his con- 
trol and suWect to his order, he, the 
said David Butler, Governor, as afore- 
said, did corruptly and unlawfully 
neglect and refuse to pay the same 
into the Treasury of the State of Ne- 
braska ; and from the time said mon- 
ey was so under his control, and sub- 
ject to his order, to the time of exhib- 
iting these articles, has so neglected 
and refused to pay the same into said 
Treasury, whereby said David Butler, 
Governor of the State of Nebraska, 
did then and there commit, and was 
guilty of a misdemeanor in office. 

Specification 2d. That having 
said sum of ^16,881.26 under his con- 
trol and subject to his order, he, the 
said David Butler. Governor, as afore- 
said, did, during the month of May, 
A. D. 1869, corruptly and unlawfully 
intermingle the same with his own 
private funds, and use the same for 
his own personal benefit. Whereby 
said David Butler, Governor of the 
State of Nebraska, did then and there 
commit, and was guilty of a misde- 
meanor in office. 

Specification 3d. That having 
said sum of $16,881.26 under his con- 
trol and subject to his order, he, the 
said David Butler, Governor, as afore- 
said, did, during the month of May, 
A. D. 1869, unlawfully and corruptly 



intermingle with his own private 
funds, and use for his own private 
benefit, a part of said money, to-wit: 
the fum of 81,881.26, whereby said 
David Butler, Governor of the State 
of Nebraska, did then and there com- 
mit, and was guilty of a misdemeanor 
in office. 

Specification 4th. That having 
said sum of $16,881.26 under his con- 
trol, and subject to his order, he, the 
said David Butler, Governor, as afore- 
said, did cause the same to be depos- 
ited in the banking house of James 
Sweet and Brock, in the city of Lin- 
coln, Nebraska, on the 25th day of 
May, A. D. 1869, and from thence, 
from time to time during the years 
1869 and 1870, unlawfully and cor- 
ruptly draw out, handled, employed, 
and used the same as his own private 
funds, and for his own private use and 
benefit ; whereby the said David But- 
ler, Governor of the State of Nebras- 
ka, then and there committed, and 
was guilty of a misdemeanor in office. 

We ofler, in proof of the above 
specifications, the testimony of James 
Sweet, who was State Treasurer at 
the time this transaction is alleged to 
have taken place ; and up to the meet- 
ing of this Legislature his testimony 
is direct; no evasion or equivocation. 
He tells you positively that the money 
was never deposited in the State 
Treasury. In support of Mr. Sweet 
we offeryou the testimony of Nelson C. 
Brock, the deputy State Treasurer— 
also the books of the Treasury Depart- 
ment, and the books of the banking 
house of James Sweet and Brock ; who 
each and all, in the most emphatic man- 
ner,testify that the money was never in 
the State Treasury, but was controlled 
and used by David Butler as his own 
private funds. The respondent al- 
leges in his answer— but unsupported 
by other evidence— that he deposited 
the money, and afterward borrowed 
the same. Thus we have a question 
of veracity between Governor Butler 
on the one hand, and James Sweet 
and Nelson 0. Brock on the other. 

I understand that the credibility of 
a witness is measured, to a great ex- 
tent, by the inducements afforded to 
testify. That is, if a man swears to 
certain facts which it is clearlv to bis 
interest to have established, it is some 
ground for doubting the truth of bifl 
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testimony. But if a man^s evidence 
reveal a state of facts contrary to his 
interests, or, as in this case, it is 
shown that his interest would be sub- 
served by pursuing a different course 
than he did, it is the very strongest 
proof that his testimony is true. Ap- 
ply this rule to this case. Has the de- 
fense attempted to show the slightest 
reason, or the most remote benefit to 
be derived by either Sweet or Brock, 
In permitting Governor Butler to use 
the money in question, instead of 
placing it in the State Treasury? Not 
in the least. In all the evidence be- 
fore you, not a word has been uttered 
casting a suspicion upon the purity of 
this motive, or intimating any benefit 
derived by them. But the able coun- 
sel (Mr. Redick,) tries hard to distort 
and mistify the evidence, to impeach 
those witnesses ; but your good sense 
will perceive the fallacy of his reason- 
ing. Is there no means of deciding 
this question? Are there no facts or 
circumstances which convict one or the 
other of those parties of being mis- 
taken? I think there are; and will, 
as briefly as possible, allude to some, 
deeming it sufficient, merely, to call 
your attention to the points, trusting 
to your good sense to make the prop- 
er application. 

Does not the law prescribe the 
course to be pursued in depositing 
money in the Treasury? Section 20, 
of Chapter 4, of the Revised Statutes, 
says : '^The Treasurer shall give du- 
plicate receipts, under the seal of his 
office, for all sums of money which 
shall be paid into the Treasury, and 
the person receivina: the same, shall 
deposit one of them with the Auditor, 
who shall credit such person accord- 
ingly, and charire the amount to the 
Treasurer." Will it be pretended that 
the Governor of this State, after one 
or more years' service, did not know 
the provisions of the law, which clear- 
ly pointed out the mode of procedure? 
If he deposited that money in the 
Treasury where is his receipt? Where 
is the receipt which should be in the 
Auditor's office? Mr. Gillespie, (the 
Auditor,) swears that no evidence of 
such deposit ever came into his office. 
Again. By an Act of the Legislature, 
approved by Governor Butler himself, 
on the 15th of February, 1869, (See 
laws of 1869, p^ 161,) it Is provii^^i I 



'^That the Treasurer shall, on the last 
day of each month, make a full state- 
ment, under oath, of all the moneys 
which have come into his hands, and 
file the' same with the Auditor." It is 
made the duty of the Secretary of 
State, to examine the funds in the 
hands of the Treasurer, between the 
3d and 6th of each month ; and, if he 
find the same to correspond with the 
statement filed with the Auditor, he 
shall certify, under oath, to the fact, 
and tile his certificate with the Audi- 
tor. Now, mark you. Senators, Sec- 
tion 4, of said Act, provided : 

''That if the said treasurer shall fall 
to exhibit to the Secretary of State, 
when he shall be called on therefor, 
any part of the public funds which 
may have come into his hands as 
such treasurer, ♦ ♦ ♦ 

then in that event, the office of the 
State Treasurer shall become vacant, 
and the vacancy shall be filled as pro- 
vided for by law." 

Is it reasonable, that a transaction 
of such magnitude would escape the 
notice of both Auditor and Secretary 
of State? or, that if this deposit had 
been made honestly and openly. Gov- 
ernor Butler would not have had some 
knowledge of the fact, that it was not 
on the Treasurer's statement? 

Is it reasonable, that careful busi- 
ness men as James Sweet and Nelson 
C. Brock are known to be, would lay 
themselves liable to the penalties an- 
nounced against them by the act just 
recited ; as well as those declared in 
Section 103, as found on page 214 of 
the laws of 1869, which says, such 
offence ''is hereby declared to be a 
high crime and misdemeanor, and 
upon prosecution, trial by indict- 
ment and conviction thereof, before 
any court of competent jurisdiction in 
this State, such County Treasurer or 
other offlcerfor person, shall be sen- 
tenced to imprisonment in the peni- 
tentiary, and kept at hard labor for a 
term of not less than one year, nor 
more than twenty-one years ; and also 
to pay a fine equal to double the 
amount of money." 

Without any advantage to them- 
selves, but simply to permit Gov. 
Butler to have the use and benefit of 
the money, and they run all the risk, 
for it is not pretended that Sweet and 
Brook ever used the money for 

J" I 
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their benefit, but it is in evidence that 
firom the very day, or a few days after 
the money reached Lincoln, that it 
was in the flill possession and control 
of David Butler. That is clearly pro- 
ven by the fact that those pretended 
mortfirages are dated on the 25th of 
May, 1869, only two to five days after 
Brock returned with the money. 
Now does any sane man think that 
either Sweet or Brock would run such 
risks for the pleasure or honor of 
keeping this money on hand (for they 
did not use it) for those few days. 

Had they been so regardless of 
their oath and their duty, the fact 
could not have been concealed from 
Qovemor Butler. Was it not his duty 
to have executed the law according 
to his oath of ofi^ce, and declared the 
office of treasurer vacant; prosecuted 
Sweet and Brock, and appointed 
another treasurer? Such was his duty. 
Did he discharge that duty? He did 
not. Turn which way you will, you 
cannot avoid the conviction that 
David Butler committed a misde- 
meanor in office. 

The question recurs— did Sweet or 
Brock derive any benefit from this 
money? Not being in the State 
Treasury. ^ Far from it, on the con- 
trary, they were losers to a large 
amount, for it is in evidence before 
you, that they used the State fhnds 
in their banking business. If they 
had once placed this money in the 
Treasurer's books. Gov. Butler, nor 
any one else but themselves could 
have used it until drawn out of the 
Treasury according to law. It is need- 
less for me to take up your time to 
show the advantage to them of having 
near #17,000 to use in their business, 
f^ee of interest. But all the evidence 
goes to show that instead of Sweet and 
Brock using this money David Butler 
used and controlled it for his own pri- 
vate benefit. The books of Sweet 
and Brock, as exhibited and shown by 
McConnell, (their witness,) prove 
that the money was placed to David 
Butler's credit, by issuing to him cer- 
tificates of deposits for •IS.OOO— and 
placing the balance to his account. 
Those books also show, by the ac- 
knowledgment of the same witness, 
that Qovemor Butler checked upon 
this money at his pleasure, drawing 
{t 1^11 out in a short time, so much so 



as not to entitle hhn to any interest Mc- 
Connell also tells you, (although un- 
willingly,) that David Butler's ac- 
count was overdrawn something 
over »16,000, in May 1870, when he 
left the bank. He retidned the certifi- 
cates of deposits until September 12, 
1870, when they were returned to 
Sweet and Brock, with David Butler's 
name in his own handwriting endorsed 
upon them. You cannot doubt the 
evidence of those certificates, although 
the Counsel has endeavored to create 
a doubt in your mhid about their is- 
sue at the time as stated on their fkce. 
You examhied the stubs from whence 
they were taken— there they stand in 
regular order— date and number— just 
as related by Brock. And as McCon- 
nell was forced to admit, in such con- 
nection, as left no doubt of their cor- 
rectness. You wUl remember with 
what a flourish of trumpets John L. 
McConnell was placed on the stand by 
the defense. How he swore that 
those certificates were antidated; 
swore that no trace of this money 
could be found on the books, for Mr, 
Sweet, and himself, examined care- 
fully; swore that when he left the 
bank David Butler had not overdrawn 
his account. But alas I 'Hhe best laid 
schemes of men and mice aft gang 
aglee." When we produced the boolcs, 
this inveterate swearer finds every- 
thtog just as stated by Mr. Brodc; 
even the fertile genius of the volatile, 
and inexhaustible Redick fails hhn. 
Witness and Counsel are both dumb- 
founded as Mr. Brock, (who was 
requested to assist the witness, whose 
knowledge of books— especially those 
books— had suddenly become quite 
limited,) pointed out item after item, 
entry after entry, all in regular order, 
and connection. Poor McConnell ac- 
knowledfi:es that he was mistaken, 
and that Brock was right. 

Now, Senators, to return to the pro- 
position. Do you find in all this trans- 
action that Sweet and Brock had 
any inducements? Have they made 
anything by the transaction? Was 
there any inducement for them to re- 
fuse to put this money on the Treasur- 
er's books, and to allow Gk^vernor 
Butler to use it, as he did, if they had 
considered it State money? They made 
nothing ; thev had no such inducements. 
The|i wb^, in the name of conimoi) 
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, should they peijurcLthemselves? 
No, Senators; they told you the 
troth. That money was never in the 
State Treasarr ; but, as charged, was 
used by David Butler as his own pri- 
vate fUnds« , 

Tou are told that Governor Butler 
borrowed this money. Who did he 
borrow it from? The law makes the 
Governor, Auditor and Treasurer a 
board of commissioners to loan. Have 
they produced any certified record of 
the proceedings of that board, or of 
either member of it? None at all. 
The respondent tells you somewhere 
—cither in his answer or in a stump 
speech— that Mr. Sweet loaned it to 
him. Mr. Sweet tells you positively 
that he did not loan it. If this had 
been a straight forward transaction, 
why was not application made to Mr. 
Gillespie (the Auditor and Land Com- 
missioner) whose office was in the 
same building with Governor Butler? 
Why did not he hear of this loan? 
Why was not he consulted? Why 
should this loan be attributed to Mr. 
Sweet, who was not here — fertile as 
the counsel for the respondent are in 
devices and explanations, they offer 
no reason— even the private secre- 
taries, editors, ex-officials, and hang- 
ers on in general, who have swarmed 
aroand these halls— (perhaps warned 
by the fate of poor McConnell) are 
sflent. Kot a particle of evidence is 
produced that any of the Board ever 
heard of or agreed to this loan, unless 
it be apparent that David Butler 
kindly consented to loan this school 
fond- to David Butler. When was 
this loan expected? It is not in evi- 
dence that any one heard of this 
money before the 16th or 18th of May, 
1869, when Brock was sent to Omaha 
for it? Only a few days after, on the 
22d« you find Governor Butler in AiU 
possession. It is also in evidence 
that Mr. Sweet was not in Lincoln, 
neither was Governor Butler in Ne- 
braska City, where Mr. Sweet was. Is 
it not strange chat if Governor Butler 
honestly desired to borrow this money, 
should say nothing to Mr. Gillespie, 
he who had fUll as much authority as 
Mr. Sweet, and could have been found 
by simply going down one flight of 
stairs* It is in evidence that he never 
))^ar<| gt this loa^ until the fal) gf 



1870. This question assun^es im- 
portance when we consider that if 
Governor Butler arbitrarily took or 
kept possession and used this money 
one day or one month without author- 
ity, or in violation of law, he is just as 
guilty of a misdemeanor as alleged in 
the specifications, as if he had kept it 
ten years. Fortunately, we are not 
without evidence on this point, to 
which I ask your carefUl attention. 
Ck>vernor Butler alleges that he bor- 
rowed this money, acknowledges that 
he received it in May, 1869, and had 
the full use and p^session from that 
time, and says that he secured the 
State, ne offers, in support of that 
theory, nineteen mortgages. Those 
mortgages are dated May 25th, 1869, 
were acknowledged December 28th, 
1870, and recorded January 7th and 
February Ist, 1871. Now, Senators, 
put the most favorable construction 
ypu can upon those mortgages you 
are forced to admit that for the period 
of eighteen months the State was 
without a particle of security. 
More than this, in all the offices 
and departments of the State govern- 
ment there was not a scratch of a pen 
to indicate that David Butler had re- 
ceived one cent from the State, or 
owed it anythincr. Those mortgages, 
so far as this impeachment is con- 
cerned, are a fraud. They are in real- 
ity the most damning evidence which 
could be brought against Governor 
Butler, for they show on their face 
that they were manufactured on the 
28th day of December, 1870, and up 
to the hour when they were intro- 
duced in evidence here, they had 
never been in the possession of any 
officer appointed by law, to be the 
custodian of the State securities. Gov- 
ernor Butler kept them himself. And 
I verily believe that had it not been 
for the spirit manifested by this Leg- 
islature, tho^e mortgages would never 
have seen the light of day. I was 
amused, (I mention it here to show 
how artfhl our friends the counsel 
for respondent are) when enquiry was 
made for the bonds, which should ac- 
company the mortgages. They spoke 
of getting them fVom the State Treas- 
urer. Mr. Koenig, the Treasurer tells 
you that he never saw those bonds 
until put into his hands hereon the 
witne89 stand* 
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I think that I have clearly estab- 
lished the fact that no law was ever 
made by any party or parties, author- 
ized to represent the State. And that 
if you admit those mortgages (the 
only proof) as evidence of the State 
heing secured, that for over eighteen 
months, durins^ which time David 
Butler used and controlled this money, 
that there was not the least appear- 
ance anywhere, of anything like se- 
curity. 

By reference to the joint resolution 
quoted in Article I of those charges, 
you will perceive that Governor But- 
ler was not authorized to receive the 
five per cent, fund, but simply to use 
his influence to have the same " paid 
over to the Treasurer of State at as 
early a day as possible." It was his 
duty to have had the treasury draft 
made payable to the order of the State 
Treasurer instead of himself, by so 
doing he would have fulfilled the law 
and discharged his duty. But by so 
doing he would have filled the State 
Treasury but not his own pocket. 

The counsel for the respondent have 
at various times, and in various ways 
(but not by straightforward testi- 
mony) referred to a mortgage prior to 
those now in evidence before you. 
The inference sought to be conveyed 
is that the prior mortgage is the bal- 
sam to heal all the wounds inflicted 
upon the violated laws. Where is 
that mortgage? why has it not been 
produced in evidence, or why has not 
some witness been able to testify 
something definite? "None of all the 
Secretaries, Editors, Attorney Gener- 
als, or Adjutant Generals, know any- 
thing of this valuable document, ex- 
cept the saintly Gere. Now what are 
the facts about that mortgage? Simply 
this: that when in the fall of 1870, a 
storm was gathering over David's de- 
voted head, it had been rumored 
that he had collected the five per cent, 
fund. The election was drawing near, 
and he sends for Brock, in Septem- 
ber, 1870, and want* to secure the 
State. Then fixes up this famous 
mortgage and wants Brock to perjure 
himself by anti-dating the acknowl- 
edgment, which Brock refuses to do. 
Gere tells you on cross examination, 
that Butler Mi bim in Septen^ber, 



S^ i*uiw 



1870, that Sweet had promised to 
draw the mortgage about a month be- 
fore. Thus you see that Gere (their 
vntness) confirms Brock and Sweet, 
and yoa discover that the first intima- 
tion anybody had of this court plas- 
ter, was not earlier than in August, 
1870. 

Just here permit me to call your at- 
tention to a fact which establishes one 
of our specifications. The witnesses 
for the defense, ''know-nothings'* as 
they are, disclose this fact : that this 
precious prior mortgage was only for 
$15,000; all admit that. The Grover- 
nor acknowledges that in May, 1869, 
he received 816,881.26. Now, Seni- 
tors, it is for you to enquire what be- 
came of the balance, $1,881.26. Per- 
haps his Excellency thought that too 
small a sum to be worth including in 
a mortgage. If you agree with him, 
of course, on that specification your 
verdict will be ''not guilty," but if you 
desire to establish the principle that 
oflicers shall be held to a strict ac- 
countability for their actions, whether 
the amount involved be one dollar or 
a million, you will follow the glorious 
example set by Mas^aohusett**, who 
impeached one of her most prominent 
citizens for exacting only $11.40. One 
example was sufficient, and for over 
fifty years, Massachusetts officers, if 
they contemplate violations of the law, 
are warned by the fate of Prescott, 
whom even the eloquence of Webster 
could not save. Senators, can it be 
possible that the example of Massa- , 
chusetts shall be lost upon us ; that 
in Nebraska, Redick can acquit a 
man who has violated law time and 
again, taking thousands of the chO- 
drens' money without authority, while 
Daniel Webster could not, before a 
Massachusetts Senate, clear a man for 
one violation of law, to the amount of 
$11.40. God forbid such an inscrip- 
tion upon the history of this fairyoun^ 
State. To another fact, having ma- 
terial bearing upon this case, I call 
3^our attention. If this $16,881.26 was 
considered by Butler, and known to 
Brock, as State money, why did Brock 
charge, and David BuQer pay the 
sum of $33.75, for bringing the money 
from Omaha to Lincoln? This fact 
was testified to by Brock, and when 
the booHs were before yop, the J^m 
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was pointed out. The counsel and 
their witness, McConnell, by their 
silence, admitted its truth. If Gover- 
nor Butler had intended it thus to he 
considered, and l^nown to be State 
money, confident I am that he would 
have made the State pay the expense, 
I notice no such liberality in any other 
of his dealings with the State. JFor 
instance, as Commissioner of Public 
Buildhigs, &c., he charges the modest 
sum of $3,560, which is his per diem, 
for 356 days in each year, which proves 
conclusively, either that David Butler 
is the most industrious Governor any 
State has ever been blessed with, or 
that he has charged for a number of 
Sabbath days, which he did not de- 
vote to the service of the State. Sen- 
ators, this one item, in my opinion, 
speaks volumes. I consider that it 
proves Nelson C. Brock's testi- 
mony to be *'true as holy writ." 
Suppose that we admit that Governor 
Butler did deposit the money in the 
State Treasury. How did he get it 
out? The law is very plain on that 
subject. Did he comply with the pro- 
visions of those laws? It is not even 
pretended by the defense that he did. 
Every witness, all the circumstances, 
all the records, go to show that he did 
not. Are you, Senators, prepared to 
sanction- a deliberate violation of the 
law, and by that officer, whose par- 
ticular duty it is, whose oath of office 
requires that he faithfully execute the 
law r' Take either horn of the dilem- 
ma, and Governor Butler stands be- 
fore you convicted of a grave misdcr 
meanor ; and in the name of the peo- 
ple, we demand that you remove him 
from office. 'J'he counsel foi* the res- 
pondent endeavored to mislead you in 
reference to the time Brock returned 
to Lincoln. It is only necessary to re- 
mind you that Mr. Brock was not cer- 
tain as to the day. But McConnell 
(their witness) swears that Brock re- 
tnmed on the 22d. If so, the books and 
McConnell a?ree for once, and there 
is no difficulty, as the money was 
placed to Butler's credit on that day. 
But Governor Butler admits it to be m 
his possession from the 25th, for on 
that day he dates bis mortgages. Sev- 
eral very trivial points are raised by 
the counsel: many witty allusions 
have been made, some at my expense, 
which I enjoyed very much, as I like 



a witticism. But bear in mind, Sena- 
tors, neither wit or abuse are argu- 
ments. Those men are lawyers ; no 
responsibility rests upon them, except 
their duty to their client. Upon you 
are fixed the eyes of the people of this 
State. Upon you and your decision 
rests the future weal or woe of this 
State. Upon you will rest the blame 
if you permit your judgments to be 
misled. You are establishing prece- 
dents, which govern for time to come. 
The people will read this testimony, 
and form their opinion. I sincerely 
trust that you will consider well the 
law and the facts. It would fill vol- 
umes to follow all the tortuous wind- 
ings of the counsel, therefore I hasten 
on. Senators, in my opinion, the 
question resolves itself into this: If 
James Sweet and Nelson C. Brock, 
corroborated as they are by the books, 
(both of the Treasurer, and of Sweet 
& Brock) mortgages, admissions, and 
other circumstances, tell the truth, 
David Butler is guilty as charged. 
Either David Butler failed to deposit 
that money in the State Treasury, or 
James Sweet and Nelson C. Brock are 
perjured men. Not only that, but by 
neglecting to place that transaction 
upon their books, they have laid them- 
selves liable to all the pains and pen- 
alties provided by ypur statutes. Is it 
reasonable that intelligent men would 
place themselves in such a situation, 
and without any prospect of gain? I 
appeal to your common sense. Is it 
reasonable? No, Senators, the crime 
of perjury rests not upon their souls. 
They have told you the truth. They 
have done their duty ; refusing to vio- 
late their oath of office. They come 
here telling you a plain, straightfor- 
ward story, which convicts David But- 
ler. For this they are denounced as 
all that is vile. I beg you. Senators, to 
consider well before you give your 
verdict. If that verdict be '*not 
guilty," as to Governor Butler, by the 
same words you pronounce a verdict 
of '^guilty" upon James Sweet and 
Nelson C. Brock of perjury and mal- 
feasance in office, consigning them 
and theh'S to the lowest depths of in- 
famy. Your decision will stand as a 
warning, in time to come, to all pub' 
lie officers, not to thwart the will, 
however criminal or injurious it may 
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be, of an overbearing or corrupt Gov- 
ernor. 

Gentlemen, the law of impeachment 
has been most ably expounded to you 
bv the counsel for the Managers, [Mr. 
ifstabroolc.] Permit me to add my 
feeble testimony to what has alreadv 
been said by him. This is not a crimi- 
nal court. Your decision does not af- 
fect the life, liberty, or property of 
the respondent. It is an inquest of of- 
fice, to ascertain whether David But- 
ler is a proper person to hold and ex- 
ercise the powers of Governor of the 
State of Nebraslca. The counsel for 
the respondent would convince you 
that he should have the benefit of ev- 
ery doubt. Such is not the case. If 
a public officer discharges his duty as 
laid down by the law there can be no 
doubt arise. If that officer, from cor- 
rupt motive, incompetency, or other 
cause, violates or fails to comply with 
the law, to an extent to create a doubt 
of his honesty or capacity, it is suffi- 
cient ground of impeachment, and the 
people have the right to the benefit of 
any doubt. 

Senators, we have shown beyond a 
doubt 

Ist. That David Butler collected 
the five per cent, fund, amounting to 
the sum of •16,881.26. 

2d. That the money was not depos- 
ited in the State Treasury, as the law 
directs. 

3d. That David Butler controlled 
and used that money as his own pri- 
vate fUnds. 

4th. That up to this hour the State 
has not been secured in the manner 
provided by law. 

5th. That no disposition was man- 
ifested to secure the State for nearly 
eighteen months after the money was 
received. 

All of which we claim to be misde- 
meanors in office ; and in the name of 
the people of the State of Nebrasl^a, 
whose servants we are, we demand 
the impeachment of David Butler and 
his removal from office. 

Mr. President, under other circum- 
stances I should have been glad to 
cali your attention to the evidence 

Produced in support of other articles ; 
ut the length to which I have al- 
ready extended this argument,knowing 
u I do that the able counsel for the 
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Managers [Mr. Estabrook] has, and 
my associate [Mr. Manager Portor] 
will address you upon those charfres 
and specifications, I forbear to inflict 
upon the Senate any fhrther argu- 
ment. 

But, Mr. President and Senators, in 
taking leave of this subject, permit me 
to say, and I feel sure that you will 
bear us witness, that the Managers 
have not prosecuted this impeachment 
in any spirit of persecution, feeling no 
malice against the respondent. We 
have earnestly sought to do our duty, 
and produce all the testimony we 
could command throwing light upon 
the subjects under consideration. How 
well we have succeeded it is for you 
by your verdict to say. I leave the 
case with you. 

Manager HUDSON. I resppnd 
'^Amen'' to the argument of Manager 
Doom, as it exactly expresses my 
sentiments. 

Senator BROWN. Mr. President: 
I move that the Senate, sitting as i 
court for the trial of the impeachment 
of David Butler, Governor of the State 
of Nebraska, take a recess of fifteen 
minutes. 

The motion was carried. 

After the recess expired, the Senate 
was called to order, and Mr. Ma^ 
quette took the fioor, being the next 
speaker. 

ARGUlf ENT OF MR. MARQUETTE. 

Mr. President ajnd Senators : 

The interest which has been talcen 
in this case, and the importance which 
the Managers, as well as the counsel, 
attach to It, and its real importance, 
causes me to feel a distrust in my 
ability, such as I have never felt be- 
fore. I shall first endeavor to answer 
the learned counsel upon the points of 
law advanced by him ; but, in the first 
place, I desire to ask the attention of 
the Senate to the fact that at the out- 
set we claimed that the ofliensef 
charged against the respondent should 
be limited to his official acts. The 
Managers in other cases of impeach- 
ment manfully admitted this to be the 
correct view, but here they ol«im 
everything. 
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And it seems that the learned coun- 
sel for the Managers deem it neces- 
sary-, in order to convict, to maintain 
the following propositions of law ; 

1st. Tliat respondent may he con- 
victed upon any act or misconduct, 
whetlier it is ollicial misconduct, or 
not. 

Jn order to maintain this propo- 
sition he endeavored to sliow that the 
common law of England is the law by 
whicli you arc to be governed. 

•Jd. The Senate need not, in order 
to convict, lind criminal intent, or 
even corrupt conduct, in respondent. 

In reply to tliese propositions of 
law and theories of the prosecution. 
ve maintain the following : 

1st. That the old common law of 
England is contrary to the jtcenius of 
our institutions. That in this country 
the object of impeachment is to get 
a person out of olHce, where the peo- 
ple, or no other i)ower, has the right 
to remove him. 

2il. That under our constitution 
this is a criminal proceeding, and is 
limited to oxHcial acin. * 

3d. The Senate must lind respond- 
ent guilty of a crime, or at least of a 
corrupt motive, aiid that beyond a 
reasonable doubt beibre tlicy can con- 
vict. 

4th. That tlie deoi^-ion of tlic peo- 
ple in respondent's favor at tlie late 
election upon all charges wiiidi were 
fairly submitted to tliem, i^ linal, and 
cannot be rever>cd by the Senate. 

The law tliat we shall hereafter re- 
fer to shall be for the purpose of over- 
throwing the law brought forth by the 
Managers, and for tlie purpose of 
supporting the above proposition, 
which we lay down as the law to gov- 
ern this ease. 

Upon the tlrst proposition— 1st, That 
the old common law of Kngland is 
contrary to the genius of our institu- 
tions; that in this country the object 
of impeachment is to get a i)ers()n out 
of ofllce, where tlie people, or no 
other power, has the right to remove 
him. 

I read from Kowle on Constitution, 
p 228: ^'We may perceive in this 
scheme one useful mode of removing 
from office him who is unworthy to 
fill it, in cases where the people, and 
soinptimes the President himself, 



would be unable to accomplish that 
object." 

2d. That under our Constitution 
this is a criminal proceeding, and is 
limited to oflicial acts. 

In our own Constitution, under the 
head of ^' Declaration of Rights,'' 
Sec. 8, wo lind the following lan- 
guage : '* Xo person shall be held to 
answer for a criminal ott'ence, unless 
on the presentment or indictment of 
a Grand Jury, crrj^t in cases of m- 
pcachiiii'iit/'' Showhig clearly that 
under our Constitution it is clashed as 
a criminal proceeding. The 20th sec- 
tion of said Constitution, under the 
head of ^' Legislative," as clearly lim- 
I its the office to official acts. You will 
; perceive that the wording is the same 
! as the Constitution of 3Iassachusetts. 
in which it was held in the trial of 
, Judge Prescott that the Constitution 
I limiied the oifencea to official acts. 
i This point is (pioted by Lawrence, in 
his briet. Sec Vol. 1, Johnson trial*, 
page 125. 
I *^\Viiat, then, are the legal import 
' and signification of these terms i* We 
answer, precisely the same as of 
j Climes and misdemeanors; tliat they 
j are iu awry respect equivalent to the 
' nunc familiar terms that are employed 
by t]:v eonstltution of (ireat Britain in 
its description of imi>eachable ofl'en- 
ces. subjcict only to the wholesale lim- 
itation which in this commonwealth 
confines this extraordinary method of 
trial to the official misd?meanors of 
public functionaries." 

In the trial of Judge Kubbel, this 
piiaeiple of law now claimed by us 
and denied by Ihe counsel for the 
Managers, was expressly admitted by 
the Managers in this case. See page 
019: 

**IIe is to be tried because he is un- 
fit to hold his office, because his con- 
duct tends to bring the office into 
scandal and disgrace. The power to 
imp<\ich for corrupt conduct in office 
confines the impeaching body to\cts 
growing out of and connected with the 
ofiicial duty of the officer. That cor- 
rupt conduct need not be criminal; 
that is, it need not be a violation of 
any known law, either written or un- 
written. It is for the corrupt conduct. 
Every officer of the State, when he 
enters upon the discharge of his duty, 
must take and subscribe an oath or 
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affirmation to support the constitu- 
tion of the United States, and the con- 
stitution of the State of Wisconsin^ 
and faithfully discharge the duties of 
his office to the best of his ability. 
There is a solemn and impressive 
oath, as much the law of the land as 
any other part of the constitution ; 
and before he enters upon the duties 
of his office he calls God to witness 
that he will faithfully discharge the 
duties of his office to the best of his 
ability. Well, now then, any unfaith- 
fulness on the part of an officer— any 
partiality on the part of a Judge — any 
arbitrary exercise of judicial power- 
in fine, any conduct which tends to 
the manifest scandal and corruption 
of the administration of justice, is, by 
the very terms of the constitution, and 
by the oath which the officer takes, 
impeachable matter.*' 

'l^e counsel for the Managers gets 
his law entirely from what is known 
as "^Lawrence's Brief." This brief 
was prepared by Judge Lawrence, of 
Ohio, and referred to by Ben. Butler, 
one of the Managers in the Johnson 
trial. It was gotten up for the pur- 
pose of convicting Andrew Johnson, 
but failed to do so. Ben. Butler failed 
to convict Johnson with it, and I think 
this Senate will require a little 
stronger **gruer' before they will be 
able to convict David Butler. 
Quoting law from a Manager in an 
impeachment trial, for the purj>ose of 
convicting the accused, is like taking 
the argument of a prosecuting Attor- 
noy for the law by which a ])risoner is 
to be convicted. • Mr. Estabrook 
quotes from Managers in former im- 
peachment trials with the Hattering 
hope that, in some future trial, his 
argument may be quoted as law. The 
gentleman will yet learn that, in this 
countr}', while hired prosecutors 
may distort, they cannot make law. 
There is a great deal in Lawrence's 
' Bi4ef which is good law, and there is 
also a great deal wliich is not law. 
The compel seems better fitted to 
quote that which is not law than that 
which is good law. The Senate must 
find respondent guilty of a crime, or 
at least of corrupt motive, and that 
beyond a reasonable doubt, before 
they can convict. There may be, and 
is, an exception to the first clause in 
this proposition ; when, by the acts of 




the o fficer, the existence of the State 
is endangered. A State, like an indi- 
vidual, is unlimited in self-defense. 
The right to live and exist rises above 
all other rights in a Stale as well as 
in an 'individual. But this principle 
has no application in this case. 

Now, the learned counsel has re- 
ferred to the Prescott case, and I de- 
sire to say that there are few cases 
that were tried better than that case, 
and it settled the matter of impeach- 
ment in the State of Massachusetts. 
For after its conclusion, Daniel Web- 
ster raised and condemned the action 
of the court that convicted him. Mat. 
Carpenter, one of Wisconsin's ablest 
sons, in a recent lecture before a law 
school, told the studentsif they wanted 
reliable law to go and read the decis- 
ions of Chief Justice Shaw, of Massa- 
chusetts. Shaw was the leading man- 
agrer in the trial of the Prescoit case. 
Now let us see the law that he relied 
on. I read from the Prescott trial, 
page 12G: "'Chief Justice Sh.iw 
quotes from Blackstone, as follows: 
*A crime, or misdemeanor, is an act 
committed, or omitted in violation of 
a public law, either forbidding or 
conmianding it. This general defini- 
tion compreliends botli crimes and . 
misdemeanors ; which, properly speak- 
ing, are mere synonymous terms; 
though, in common usage, all crimes 
which are not penitentiary oft'enses 
are comprised under the name of mis- 
demeanors ;' " and^ he goes on and 
quotes from others of the same kind 
with this. In this case the respondent 
was convicted of the first article by a 
majority, but not by a two-thirds vote, 
for taking, I think, some $40 of illegal 
fees, and from that day down, Massa- 
chusetts has quit the business of im- 
peachment, and has since that re- 
fused to fasten upon any individual 
more than one punishment for the 
same oflbnce. So you see the charge 
against Prescott amounted to a mis- 
demeanor—a crime; all crimes are 
divided into felonies or misdemeanors. 
A felony is a penitentiary oflence, and 
misdemeanors are all crimes that fall 
below that. A great deal has been 
said about the Ilubbell case during 
this trial and it has been quoted from 
veiy largely by the counsel and the 
managers, so that perhaps it is not 
necessary for me to read any ffom it. 
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Butl will say this, thatJudp^e Hubbell, 
after a Ion": trial, was acquitted on all 
the charo^es. The first charge was 
thit of bribery, and the proof was this, 
that he h-id a very important ea«e un- 
der consideration* on a motion to dis- 
solve an attaclimont, ahd that the de- 
fendant came to him and he told liim 
he would decide in his favor, and dur- 
in": the conversation, he ftslted tlie 
party to loan him $200 and he did so, 
the party contendin;^ that it was not 
intended to loan it to him, but that it 
was a bribe. The counsel, in ariruin*:: 
that point, contended that althouti^h 
the party that ollered him the bribe 
may have been corrupt, yet j'on have 
pot to fasten the evil intention on 
Hubbell. It appeared that after a 
fuss had been made about it he called 
this person into his room and paid it 
back, but when the fellow left. the 
room he left the money on the table, 
so that ho never in reality, paid it 
back. It was contended on one side, 
and I believe admitted on the other, 
that the proof must have been such as 
not to leave a reasonable doubt of his 
g'uilt, and that the couit could not im- 
a^i^ine his puilt. Upon the proposition 
that the evidence must show the guilt 
beyond a single doubt, I will read 
from the Constitution of our State. 
''Section S. No person shall be held 
to answer for a criminal offence un- 
less on the presentment or indictment 
of a Grand Jury, except in cases of 
impeachment.'' Showing that this is 
classed among criminal cases. 
We desired to bring him (the Gov- 
ernor) on the stand that the whole 
thing might have been made plain, 
but on examination it was found that 
this was a criminal case, and the law 
would not permit his testifying. I 
will read again from Sedgewick on 
Statutory Law, page '1>^'k sec. 15: 

'*I^aws which restrain natural lib- 
erty', as those which prohibit what is 
not of itself illicit, or which derogate 
otherwijse from common right, laws 
fixing" the punishment of crimes and 
offences, or penalties in matters of a 
civil nature which prescribe formali- 
ties which seem severe, etc. — ought to 
be po interpreted as not to extend their 
provisions to cases which they do not 
embrace/' 
And then on page 2J^9, he says : 
**Th« weak (hence the Individual 



I arraigned by the State) olight to have 
the benefit of doubt; doubt ought to 
be construed in mercy, not in sever- 
ity. A law may be rendered milder 
I but not more severe.'' 

It is so plain that the defendant 

' sliould have the benefit of a doubt, 

I that I need not make any remarks 

upon it. Hence you have got to be- 

I lieve, beyond a single doubt, that the 

' respondent here is guilty of the offence 

' as charged ; but if there is a single 

i doubt then you have to resolve that 

\ doubt in favor of him who is arraigned 

, before 3'ou. Now, then, we come to 

j the first charge. Let us see what law 

I here is claimed to have been violated. 

The Governor is simply acting as an 

agent in the matter of ' obtainuig this 

I money. You, as a Legislature, passed 

this joint resolution, and I want to call 

your attention to the reading of it to 

I see what was his duty nnder it : 

I '^WiiEPvEAs, There is donated to the 

j State of Nebraska, five per cent, of 

the proceeds of the sale ol the public 

lands of the United States, within said 

State of Nebraska, and, 

Wiikui:as, The same is now due 
to the State of Nebraska, therefore be . 
it 
, liisoh-aJ, That the Governor of the 
I State is hereby authorized and di- 
; reeled to bring the matter to the at- 
tention of our Uepresentative and 
I Senators in Congress, and request 
I them to unite with him in endeavors 
1 to secure the same to be paid over to 
I the Treasurer of State ar as early a 
I day as is possible. And the Governor 
! is hereby authori/.ed to emploj' any 
j other, and further assistance that may 
' be necessary to secure that result." 
Now what has he got to doV l^t. 
Brins: this matter to the attention of 
our Kcpresentatives in Congress, and 
2d. To unite with them to have it paid 
, to the Treasurer of the State ; that is 
all. Now then, this long argument 
here, with reference to depositing this 
money, does not come within the pur- 
view of that resolution. If he placed 
it into the hands of the Treasurer, he 
placed it where the resolution told 
liim, and the arguments of the counsel 
in that respect only fasten crime on 
somebody else. The law was read bv 
Mr. Uedick, and I will not read ft 
again, Jt says that the drputy shall 
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act as Treasurer in his [the Treasu- 
rer's] absence. Mr. Sweet did not 
live liere, and bein^ absent, tlie plac- 
ing of that money in the hands of liis 
Deputy placed it in the hands of tlie 
Treasurer. Now, I shall not dwell on 
those nice distinctions made by Nelson 
C Brock. Deputy Treasurer and 
Banker, for from what 1 can under- 
stand from the evidence here, he was 
at one time Nelson C. Brock, Deputy 
Treasurer; Nelson C Brock, Banker, 
and then again plain Nelson C. Brock. 
Now, the money being in his hands, 
we say it was in the hands of the 
Treasurer. The burden of proof is on 
them, and they try to get around that 
by Brock coming in here and hiiying 
that he did not know that it w;i> ►Slate 
money w hen he received it. 

Yet, in point of fact, it was in his 
hands. The whole case turns upon 
this proposition, whetlier Brock knew 
it to be State money or not at the time 
he got it. We delivered tlie money to 
him and the burdenof proof is thrown 
on him. But they say. in order to got 
around this, that they did not know it 
was school futids. It is proiimed 
every n}an knows tlie law. yv. 
Doom says so, and lie is good au- 
thority. ^' 

Manager DOOM. I dM not. 

Mr. MAKQl'ETTE. AVell. if you 
didn't, somebody as wi.>e and good 
did say so. It is presumed every one 
know^s the law. Then Brock knew 
this money was at Washington; knew 
that the Governor was authorized to 
collect it and pay it to tlic Trea-rurer. 
Knowingthat fact, wlien the Governor 
told him there was $l(i.SSl deposited 
in the First National Bank at Ouialia 
to the Governor, common sense would 
have told him that was tho State 
money. Taking it for grantt-d that 
Brock is a truthful w itness, I say \\U 
own common sense would have taught 
him this was State money, and he must 
liave known it. The fact that the 
money was sent to the respondent as 
Governor would have taught any 
other man it was State money. The 
power of attorney ^\hi^•!l he insisted 
on was made out l)y the Governor as 
Governor, and was under the seal of 
tlie State. Why to the State? Now, 
is there any one, knowing he (Urock) 
had the right to the use of the Stale 



money, and tliat this money was de- 
posited to the Governor as Governor, 
— is there any one wlio supposes tliat 
Brock, w ho looks to No. 1, would not 
liave made some entiuiry as to whetlier 
this was State money or notV Men 
generally enquire for their rights. 
The i)ower of attorney is given 
to the Treasurer, and Brock goes and 
obtains this money and places it right 
where all the other State money is 
put, in the Treasury. And both 
Sweet and Brock admit this fact. 
Now, gentlemen, right here, as Mr. 
Doom has dwelt upon this matter and 
referred to the deposits of public 
money, I will refer to it a moment 
myself. Section one of an act rela- 
tive to the duties of the Treasurer, 
page 101 of the Laws of Nebraska, 
18G0, says: 

'•That it shall be the duty of the 

Slate Treasurer to keep constantly on 

hand the identical funds received by 

him from an3''souree whatever, in his 

olVnial cai)aeity as Treasurer, until he 

I shall i)ay the same out on orders or 

I warrants drawn on the Treasury by 

i the Auditor of the State, or until it 

i sliall be olherv. ise i>aid. as providt-d 

I by law.-' 

I They say we never dei)0sited this 
. monev. Whyy lU'eau>e we did not 
fuinirthehiw. Whose duty is it to 
. see that that law is fulfilled? ''It shall 
be the duty of the Treasurer to keep 
I constantly on hand the identical funds 
j received by him,'' cVic. Now, they 
i went on and showed what was nccca- 
I sary to a deposit. I say the law did 
not require the Governor to make a 
I dei)osit; and the only way he could 
make one, if he had the money, waste 
give il to the Treasurer. This law 
, was made making it the duty of the 
I Treasurer to do that; and we are not 
here to an>wer for the sins of Sweet 
and Broek. **To require theTreasur- 
' er to keej) constantly on hand the 
ideniieal fluids." IJard pushed in- 
deed, must be the ^lauagers when they 
read law which eonviets their witnes>- 
es of penitentiary olfenses, hi order to 
fa'^ten a crime on the respondent. Yet 
that is the fact. Now, Mr. Doom 
' warns you, in his opening, that you 
must look out for these wily law- 
\ yers. How he became intimately 
I aeqiuiinted with them I do not know; 
I ])ul lie savs thev are '"a dangerous 
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set." Well, uovv, outside the practice 
of law, there are a few wily men left. 
A man, for instance, who ^ets up be- 
fore a Senate, who is not a lawyer. 
aUhouf]:h some of that body are, and 
reads the law in reference to the duties 
of the Treasurer, and says they are 
tlie duties of the Governor. When I 
get as wily as that, I will quit prac- 
ticing law and run for the House of 
Kepresentatives. This is the wily 
part of it. lie tells us, and I desire to 
answer this in order to pay my re- 
spects to him, that there is a question 
of veracity here between Butler, Sweet 
and lirocic. Well, that question can 
be easily decided. In one instance 
Sweet and Brock suy one tlung yes- 
terday and another to-day. David 
Butler, Vfiien arraigned before the 
Central Committee, the people, and 
here before this Senate, tells the same 
story, now, once and forever. I 
thought when questions of veracity 
arose, the man who told the same 
story was in the riglit, and tlie man 
who told din\3rent stories, not entitled, 
by law, to be believed. As far as the 
question of veracity is cuncorned, we 
are ready to meet that. Now, he says 
that Sweet and Brock had no interest 
in this matter. Why tiiese dei)osits, 
gentlemen? Sweet and Brock have 
got out this money ; they said it was 
worth seven per cent. They «:<>( out 
two or three thousand. Tiiey had the 
use of this money U)X ninety days, 
without interest. Brock himself says 
they paid no interot. On the 1st of 
4>ecember, ISGl), only .^7,000 of 
the $15,000 was dr.*wn out. 
All this time it was wurtli 
7 per cent., and if they could fix up 
some arrangement by which, in any 
case, they could not be responsible for 
this money, but have the use of it for 
that length of time, and then at the 
end of that time put the responsibility 
on the Governor, it would be a nice 
speculation. Tltoj did it, I wojider if 
they had no interest in that matter. 
lie says you must either convict 
Brock and Sweet of villainy and perju- 
ry, or convict the Governor. Now, it 
is not my desire to convict eitiier of 
perjury. [ am here to comment upon 
this evidence, and I will do it truth- 
fully. If Sweet and Brock put tliem- 
gelves in such a position that perjury 
stares tlHMii in the laco, that is their 



look-out and not mine ; but I suppose 
Doom, if he is their keeper, might 
solve that problem. Sweet and Brock 
say there has been quite a fuss about 
the school money. Sweet thought he 
had a right to loan it to Governor But- 
ler, and 1 think so yet. It was simply 
a piece of carelessness that it was not 
secured. He thought it was all right 
to make the loan, and there was no re- 
sponsibility upon him; but, bye-and- 
by, this clamor increases, and Mr. Es- 
tabrook writes aiid states that if the 
Governor placed this money in the 
hands of the Treasurer, the responsi- 
bility is upon Sweet and Brock for 
leaning the money, and they* would 
have to pay this $17,000. Now, possi- 
bly, we might ascribe good motives to 
them. Good men have shrunk some- 
times. One of the disciples, Peter, 
when the clamor for the orucilixion of 
his Savior surged round him, denied 
his Loid and Master. 1 suppose the 
reason was because he did not want to 
be crucilied. And we might say, in 
order to let Doom out, that the reason 
Sweet denies this now is, simply, that 
he might not wish to pay the $17,000. 
It was no pleas-ant thing for Peter to 
think of being crucijled, and it was no 
pleasant thing for Svveet and Brock to 
pay this §17,000. So, you see. It 
might be simply a matter of hack- 
boiie, as in Peter's case. Now, let us 
see how that evidence stands. Brock 
fjays he did not know whether this was 
the money or not. The question is, 
whetlier Brock knew it to be State 
mone}' when it was delivered to him ; 
and the only testimony is that Brock 
did not know it. Sweet says he 
knew nothing about it. I do not sup- 
posb you are going to convict res- 
pondeiit upon what Sweet did not 
know. Now, he knows nothing about 
this. AVell, they say Brock does. 
Brock says he did not know whether 
it was State money or not. So he did 
not know a great deal. Now, then, 
they claim the books and these certifi- 
cates are the evidence they rel}* upon, 
(ientlemen, here is a certiticate of de- 
])osit. They say his books all tally 
with this. I do not believe any man 
before this Senate could be convicted 
upon the books of Brock and Sweet. 
The only evidence— of course the Jirst 
three are not evidence— the onlye\i- 
dence in the case is the endorsement 
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of David Butler. Now, this might 
very easily have happened, and all 
been in accordance with the truth, of 
Brock knowing this money was there. 
There is one . thing strange. 
If that contract was ever 
made by Governor Butler further 
than Brock told him after he had 
those certificates, there is one thing 
certain, that Brock and Sweet never 
lived up to their agreement, or else 
their books do not tell the truth. 
These set the interest at seven per 
cent, after ninety days. Now, if this 
was deposited on tht5 20th by Butler; 
if Brock did not know any better and 
supposed it was Butler's money, But- 
ler would have a right to interest from 
that day. These three certificates, 
without Butler's name, are just so 
much waste paper. Brock deliber- 
ately intended to cheat Butler out of 
five days^ hiterest, if this transaction 
be true, to begin with ; or else this 
money Governor Butler had no right 
to in the world till the 2r)th. Gentle- 
men, that evidence was manufactured 
by Brock alone. Besides, he has 
never paid interest upon it. The 
books say he overdrew. Now. on De- 
cember 31st, 18G9, it shows only $7,000 
drawn out. Where is your interest? 
There is no overdrawing there, lie 
don't draw it all out until the next 
September, 1870. All this time some 
of that money was there, and, accord- 
ing to contract, drawing interest. Yet 
Brock says he (the Governor) paid 
none. It shows this was not the con- 
tract, and, as I shall say, this was got 
up just like the books, and all the 
transactions in reference to the State 
funds, to evade the law. And 
does it take a wonderful 
stretch of imagination to arrive 
at that. Brock swears he handled 
this State fund for the purpose of evad- 
ing the law. What do I mean by this ? 
He says this money was deposited 
there. It mis^ht have been that short- 
ly after the 20th and 2.'>th. Governor 
Butler wanted to borrow the money, 
and, as Estabrook sa}-?, there was no 
law upon the subject; it was entirely 
under the control of the Treasurer, 
and he was responsible for it. Gov- 
ernor Butler might have said he want- 
ed to borrow. A happy thought 
striked this man Brock. lie sees 
wber^ he can evade the law and crawl 



out, and he says •'! will make no mem- 
orandum of this deposit as I made of 
the others. I will let the matter rest. 
I will issue these certificates at this 
time." Now, I believe, after lookinir 
at this matter, that these certificates 
were signed at the time he says they 
were signed. I believe these books 
show it; but Brock saj's, -I will have 
it fixed so that nothing on our books 
will show that we ever held this 
money, but will simply show these 
certificates. If Mr. Butler takes this 
money, he will have them; if he 
don't, I will have theuseof the money 
without pa3'iug interest on it. I can 
evade this law, as I evade all laws re- 
lating to the State funds." This is the 
reason these certificates are issued. 
Senators, I ask you to look at this ev- 
idence. Can you believe this man 
Brock? He stands here contradicted 
by his own statement ; lie is contradicted 
by four witnesses. And what does 
the law say with regard to the credi- 
bility of such witnesses? I quote 
from Greenleaf on evidence: 

*' Section 4G2. The credit of a wit- 
ness may also be impeached by proof 
that he' has made statements out of 
court contrary to what he testifies to 
at the trial." [Green! -af on Evidence. 
Part III.] 

I will call the attention of the Senators 
to another thiig with reference to this. 
Mr. Brock makes a statement as 
Deput}' Treasurer, which is made un- 
der oath. He swears that this money 
was put in the State Treasury. He 
did this in the face of the common- 
wealth of Nebraska. Now he says 
that stuteN}ent was made out at the 
request of David lUitler. We bring 
two men here who say Butler did not 
see or hear of it untill after it was 
made out. and that it was made out 
by Brock himself, and signed by 
Brock as Deputy Treasurer. Green- 
leaf says of a man of this kind, thai 
you can place no dcpendance upon 
ids testimony. Tlien we have these 
hooks and papers, which are about 
as reliable as Rrook '.limself. because 
a man who will fix up a statement 
himself, and then go around and 
swear dillerently. will fix his books to 
suit himself, anil although he may be 
young in years he is old in infamy. 
On the other hand, did Brock know at 
the time he went after this money, that 
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it was State funds? IIo says be did 
not, but we bave seen tbe statement 
he made out, and if be told a false- 
liood wlien be made tliatJie cannot be 
believed now ; be either told a false- 
hood then or now, hence I say by tlie 
rules of evidence, this man's testimo- 
ny is not worthy of credit. McConnell 
comes upon tlie stand, and says that 
Brock knew this was State funds 
at the time he went to gQi it. Robin- 
son says he made out a power of at- 
torney. Brock insisted on liaving a 
power of attorney made by Governor 
Butler, officially, with the sea! of 
the State attached. Kobinson says 
that this was fully understood. ^ Mc- 
Connell tells the same thin^. So we 
have here two witnesses swearing one 
way, and one witness swearing the 
other way. Gentlemen, the proof is 
conclusive that Brock knew this was 
State funds at the time be brought the 
money from Omaha, and I believe this 
rule of evidence to hold good in this 
case; that these men. Brock and 
Sweet, if we go according to their own 
statement, are guilty of innumerable 
crimes and offenses against the law. 
1 suppose tlioy f«*el something like the 
old whale in ^Ksop's fable. A large 
whale was thrown out upon dry land 
by the waves. As he la}' there groan- 
ing and making a terrible fuss, he 
looked around, and saw another 
whale dying not far off, and then he 
died much easier. These men are 
branded as criminals, and if they can 
brand Gov. Butler with crime they will 
die much easier. It is necessary' that 
evidence should harmonize. Unless a 
witness is impeached you have no 
right to say that he is swearing false- 
ly. You have no right to say that 
Robinson swore falsely ; you have no 
right to doubt McConneirs evidence. 
The fact that a power of attorney 
was given under tbe seal of 
the State and countersigned by 
the Governor, would tell any sensible 
man that this was State money, and 
all the facts go to show tliat Brock 
knew this was State money. Here 
are two men who swear positively 
that Brock knew this was the five per 
cent, school fund ; their books point 
in the same direction, fixing it upon 
him beyond doubt. The only things 
that militates against this are the cer- 
tificates and the books, which were 



fixed up five days after the money 
came in, and were fixed up by Brock 
himself. I think myself that Brock 
knew at this time that Butler wanted 
to get a large amount of money, and 
he could use this sixty days without 
interest if he could get it fixed up. 

Xow, Senators, I think I have 
shown that the evidence here, so far 
as Brock is concerned, is not to be re- 
lied on. If you think it is right, you 
can make us responsible for what 
Kennard and Gillespie did as Com- 
missioners witli us, but for God's sake 
do not make us responsible for what 
Sweet and Brock did—we cannot 
stand that. If so, we want to stop 
right here, and plead guilty. They 
tell you we intended to procure this 
money for our own use, and not let 
anybody know about it, but we say- 
that by the consent of the Treasurer, 
the custodian of this fund, we got it ; 
and we show by these mortgages that 
it is secured, and we claim that the 
State will not lose a dollar, and will 
gain at least three thousand dollars. 
Sweet, was asked on cross-examina- 
tion, if he was not asked to make out 
these mortgages, and he says he was ; 
Brock says it was the carelessness of 
Sweet, and everybody knows that 
Sweet is a very careless man. They 
said that these mortgages were not 
recorded. We have an abstract show- 
ing that they were recorded, and the 
mortgages show the same thing. Mr. 
Estabrook says they are trash, but it 
remains for them to show that these 
are not good security, and that the 
State could not collect every dollar of 
it. Why does he say that these mort- 
gages are not binding? Two Attor- 
ney' Generals have said that the con- 
tract is good, and that the State could 
collect the whole of it. He says it 
was not binding because there is no 
statute for it. I desire to show you 
that the State can collect every dollar 
of this money. I read from Drake on 
attachments, page 150, quoted in the 
Missouri Reports, page 25S, which is a 
general statute : 

1. In case of a breach of the bond, 
B may maintain a suit thereon to the 
use of any garnishee who has been 
damaged. 

2. Such abond, although voluntary ' 
and not authorized by any statute, is 
good as a common law bond. 

,ogle 
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3. A bond with the same condition, 
made to the United States instead of 
B, is valid, although not executed in 
pursuance of any law, nor in connec- 
tion with any business of the United 
States, nor any duty of the obligor to 
them. A garnishee may sue on such 
a bond, in the name of the United 
States, to his use." 

And there are other cashes referred 
to here, and there is another law which 
says a bond is binding, altliough vol- 
untary and unauthorized by ajiy stat- 
ute. Now, it is claimed here that this 
is a mere voluntary act of Governor 
Butler's and don't biud him ; but, sirs, 
any contract that is a good consider- 
ation is binding. Governor Butler is 
bound by these mortgages and ^Ir. 
Kstabrook's children or an\' one else 
will not lose a dollar, but will gain 
the interest on it, which will school 
some poor children; and, gentlemen, 
lands are the best security, and es- 
pecially so in a country that is settling 
up so fast. It was said in the open- 
ing of this case that the telegraph 
stated that the Governor of Xortli 
Carolina had been impeached, and 
that by a strictly party vote, and it U 
stated here that tlie Governor is ii^^- 
peachcd by his own parly. It is a 
burning di-<grace that*on(» of tlic 
noblest souls of the nation had been 
impcjiched by a party vote, and per- 
haps it is well, sirs, for you to mind 
that the same strife is often engendered 
by party feeling, as by opponents. 
They desire to crusli bavid Butler 
perhaps that they may rise to his 
place. ]\Ir. Estabrook says we have 
resorted to the little dodges of the law. 
and 1 think I know what tliis is argued 
for. They would have 3'ou believe a 
man is guilty, when charged with a 
crime, whether the evidence is suffi- 
cient or not. But, gentlen}en, we claim 
that you must decide this case on the 
evidence before you, and choose be- 
tween those witnesses, standing by 
the man who does not contradict him- 
self. That will be the honest way. A 
false dodger may dodge it. but an 
honest man never could— the man 
that stands self-convicted before you 
cannot be believed. I come now to 
the Ufth specitication, which is a bribe 
said to be ottered to I )avid Butler by this 
same man Brock. lie came into David 
Butler's oflicc, and ottered him ^500 if 



I he would secure the position of Treas- 
urer of the Board of Regents for him. 
] We have no doubt he made the offer, 
i but it must be proved that David But- 
ler agreed to his otter before you can 
' attach any g'lilt to him. Some men 
\ have an impression ver\' early in life 
that men can be bought, and 1 have no 
1 doubt that Brock is one of that kind. 
But, gentlemen, they sa}' he came in 
and ottV-red that bribe. lie does not 
' say Butler ever agreed to take it ; he 
does not say it was a bargain ; but 
I says he had an imiiression it was one. 
Now, some men, who are in the habit 
I of selling themselves and buyini; 
' others, get an impression very easily. 
Brock says he has an impression that 
j it was a bargain. I hardly think you 
can convict David Butler* on t!ie im- 
' pressions of Nelson C. Brock. I would 
not on the impressions of anybody. 
. much less Brock's. Mr. Estabrook 
I says whtn Brock said that he put on a 
'^knowing smile, and the smile looked 
I like as if he knew David Butler." Vou 
! can hardly convict David Butler on 
, the signilicance of the smile of NeKon 
j C. Brock. In the light of that smile I 
read a diftet-ent story. It said 
'•Now. I have my enemy ?'' I read 
dark revenge. Sniilos are frcfjuently 
of that kind. Kcvenge was what he 
was after, and 

''llovonge at first, tho' sweet, 

JJittcr, trt' loDg, t>:i.k on itself rocoih." 

' And so it was with Brock. Mr. l>ta- 
brook, in his speech, said: 

•*Vice is a moDi^ter of such hiileous mien 
1 That, to be hated, needs but to be se.'ii; 
I Yet Keen too oft, familiar with it8 face, 
I "Wo Urst endure, then pity, then embrace." 

In this matter Governor Butler might 
I have pitied the vice that came into his 
] presence and ottered him that bribe; 
, he might have endured it; but he 
: never embraced it. Because the proof 

is he went and worked for another 
. man, and this hideous monster was 

not endured (embraced.) I hardly 

think you can lind him guilt}' on that, 
I especially on the mere impressions of 

Nel'^on Brock. 
Next we come to Article 3— the one 
I of the Chase warrants. Now, in this 
I article it is said here that the charge 

is, that ''he corruptly did intend and 
i did convert one of the $'2,000 warrants 
I he had issued to Chase, to his own 
I use.*' Now, gentlemen, where i=? the 



uigitized by 



Googl 



c 



CLOSING ABGUMENTS. 



61 



proof of any corrupt motive or inten- 
tion to convert this money. Cliase 
left here and told him to allow what 
he thought fit. He allowed him $2,000, 
believing he will still remain Attorney 
General. That he intended to convert 
it to his own use what proof is there? 
A man that converts money does not 
tell the man to whom it is due that he 
has the money. It was a public trans- 
action, and he could not have con- 
verted it. He said there was, or would 
be shortly, that amount due Chase. 
Respondent tells Chase he is going to 
Washington, and wants to enter Sa- 
line lands for the State ; and 1 know he 
was there myself, and paying his own 
way; and yet my friend' Doom here 
says he always charges. I have 
known him going two or three times 
to Washington City on State business, 
and never saw a charge made yet, 
although it cost him thousands to do 
it. Butler says, **For State purposes 
1 may use some of this," and Chase 
says '*A11 right." Afterwards Chase 
says there is something wrong about 
it, and he goes to Butler and tells him, 
and Butler says '*lf there is a m'istake 
I will make it all right." This man 
Chase is inclined to kick up a little 
muss, because the Governor did not 
appoint him Auorney General; and 
he, of course, -desired this to make the 
Governor a Hale trouble. Hence, he 
higgled over the matter and ciahne<l 
more than the Governor would allow 
him, and the warrant was not lilted 
for some time. Whose fault was it? 
It was the men whom you elected to 
preside over your Trea«^ury Depart- 
ment. I don't suppose there was any 
interest due. Governor Butler uj-ed 
the money in entering the Saline 
lands. I suppose he thought if he 
paid the money back it was all right. 
If he was wrong you have no right to 
suppose a corrupt motive where there 
is none proven. *4f there is any mis- 
take.'' Butler said, ''I will correct it 
for the State." U hen he goes to cor- 
rect it he thiftks he ought not to pay 
interest on it. He had a right to that 
opinion. If interest ought to have 
been paid. Sweet, the guardian of the 
State, ought to have seen that it was 
done. So, you see, whenever a ques- 
tion of veracity arises your man 
[pointing to Doom] comes out second 
best. I think, Senators, you will not 
S4. 



vote ''guilty" on an article of this 
kind. We now come to the 4th speci- 
fication of Article 2. 

Senator TUCKER. Mr. President, 
I presume Mr. Marquette will not a:et 
through for an hour yet. 

Mr. MARQUETTE. It will not 
take that long, but if the Court would 
take a recess it would suit me. 
\ Senator TUCliER. I would move 
' we take a recess until two o'clock. 

■PCie Senate, sitting as a Court of 
Impeachment, then took a recess un- 
til 2 p. M. 



Afteruoon Session. 

Senate assembled at two o'clock. 

All the members answered to their 
names. 

The PRESIDENT. If the Senate 
is ready the counsel for the respond- 
ent will proceed. 

Mr. MARQUETTE then resumed 
his argument He said— Mr. Presi- 
dent and Senators, I left off at the 
i 4th specification of Article 2. 
I see that this is the speci- 
fication that charges a violation of the 
law in reference to the leasing of salt 
lands. I do not think the evidence in 
this case bears anything out of that 
kind. The Governor claims that in 
regard to this land there was a prior 
claim, to some exteut, upon it, before 
the parties would agree to undertake 
to develop it; and I suppose it was a 
fact that the Governor had become re- 
sponsible in case of loss, while he had 
no interest in the profits. Such was 
the risky undertaking, and I think the 
efforts made by the prosecution sim- 
ply substantiate all the Governor has 
said on the subject. These persons 
had a prior claim upon it, and it ap- 
pears, by the correspondence between 
them that there was, and he endeavors 
to get back a portion of this money 
the State itself would have to expend 
in order to develop the salt works. I 
find, by section 4 of the law under 
which he [the Governor] acted, that 
the Governor has a discretion in refer- 
ence to leasing these lands : 

'"The Governor is authorizeik^^ 
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lease to any competent party or par- 
ties, any other saline lands belonging 
to the State." 

Showing clearly that he had a dis- 
cretion in the matter. I have no fears 
of a conviction on that article, and 
shall not detain you. I am not ambi- 
tious of making a long speech. 

The next article is the 4th, where 
the charge is made that the Commis- 
sioners, by a contract with one Ward, 
,the said Ward was to put in the foun- 
dation of the Asylum for the sum of 
$18,000; that in this matter the Com- 
missioner has overdrawn in that mat- 
ter contrary to law. In reference to 
that, in my opinion, the law in refer- 
ence to these matters is directory to 
those parties to whom the power was 
given, and if they exceed it, they may 
probably be the losers. And I will 
read what I thinlc to be the law gov- 
erning cases of that kind. There are 
certain matters that are called the 
substance of law; there are certain 
matters called '^directory." The Gov- 
ernor, Auditor, and Secretary were 
made Commissioners, and the sub- 
stance of the law was to rear those 
public buildings out of the town 
property and lands, that it might 
not cost the State one dollar. 
They were made the agents of the 
State, and if they held that power or 
any other agency, the principle might 
ratify the contract. But I am going 
to show you another principle, that as 
far as the building was concerned, the 
Commissioners run the risk, if they 
over-paid and were liable upon 
their bonds. I will read from •* Sedg- 
wick on Statutorv aad Constitutional 
•Law :'» 

** When statutes direct certain pro- 
ceedings to be done in a certain way 
or at a certain time, and a strict com- 
pliance with those provisions of time 
and form does not appear essential to 
the judicial mind, the proceedings are 
held valid, though the command of 
the statute is disregarded or diso- 
beyed." 

The great essential matter here was 
simply to build these buildings with- 
out making the people responsible for 
it. 

'* Neither the idea that statutory 
provisions may, to a certain extent, 
with impunity, be disregarded, nor the 
phrase that in these cases they are 



treated as directory, is of recent ori- 
gin." 
I The essence of this whole thing was 
j that this building shonk! be reared 
without direct taxation upon the imjo- 
ple. Again : 
j ^^ By a paving act, Comniission- 
I ers were empowered to enter into cou- 
' tracts for the work, provided that no 
: contract should be made for a longer 
I term than two years, and the act then 
j went on to declare that* teji day's no- 
' tice of proposals should be given, 
j that the contract should specify the 
; work, the price, and the time of com- 
pletion, and should be signed by at 
' least three of the Commissioners, and 
] that copies should be kept.v 

This is what it says. So here it di- 
I rccts because it supposed then, from 
' the price of lots, that the lots them- 
selves would allow to put into the 
I Asylum or the University more than 
' the price therein epecified, and iip<)n 
■ that principle it was held to be direc- 
j tory and if it was found that from the 
' sale of these lor** and lands better 
buildings could be erected without 
j taxation to the people, the Commis- 
I sioners would be allowable in puttinj? 
I more money into the buildings. 
' Besides it apj)enrs that ihis man 
went on and tilled hU contract. «iud 
I the Slate lost notliiiig hy it. I thuik 
I that the article with retJi ence to Silver 
is the same. The next article is the 
I Gth, with reference to what they claim 
I to be I he Governor's false response to 
I the House. Xow I undertake to say 
I that the answer was as full as the res- 
I olution. It answers the resolution. 
There was not a mini in that House 
but what knew as much about that 
money as the Governor himself knew. 
*'' That, at the present session of this 
Legislature, in the month of January 
last, the Ilou'^e of Kepreientatives of 
the State of Nebraska passed a reso- 
lution in the words, and to the efleet 
following, to-wit : 

"''Resolved^ That the Governor is 
hereby requested to communicate to 
this House, at the earliest moment, 
the name of the agent appointed by 
authority of an act of the Legislature, 
to collect from the United States the 
five percent, upon the sales of public 
lands set apart for school purposes 
prior to the admission of the State. 
The amount so accrued and due to the 
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State, and the amount collected and 
I)aid into the State Treasury. Also 
the amount paid to said State a^^ent 
for his services/' 

And thereupon tlie said resolution 
was duly communicated to' tlie said 
David Butler, Governor of the State 
of Nebraslva, and in response thereto 
the said Governor, on the 2r>th day of 
Januar}', A. 1). 1871, sent and trans- 
mitted to the said House of Hepre- 
sentatives a communication, in the 
words and to the efTcct followin;^, to- 
wit : 
•• To the Honorable tlie Speaker of the 

House of Keprcsentatives : 

In response to a resolution passed 
by the Honorable House of Eepre- 
-^cntalives relative to the collection of 
tlie five per cent, funds. I submit the 
following rejwrt; AmcHmt accrued 
and due the State, January 1st, 18C0, 
610.881.2G. While in Wasliino^ton, in 
the spiring of 1809, 1 secured the audit- 
ing and payment of this claim, and 
deposited the .nbove amount in the 
State Treasury. Xo fee or commis- 
sion was pai<l any aijent for its collec- 
tion. 

(Si^rncd.) David Dutlku.** 

In wliieh communication the said 
David Dutlcr, Governor as aforesaid, 
did falsely declare that he deposited 
the amount of money therein men- 
tioned, in the State Treasury, well 
knowin*r that ho had not deposited the 
same, or any part lliereof, in such 
Treasury ; and intendin;if thereby to 
deceive the House of Representatives, 
the I.e^rislature, and the people of said 
State, in the particulars last men- 
tioned, contrary to his duty, and his 
oath of office; and whereby the said 
David Butler, Governor of the State 
of Nebraska, did then and there com- 
mit, and was ffuilty of a misdemeanor 
in office." 

That resolution was answered. 
Governor Butler always claimed, as 
h(; now claims, and as we think we 
have proved beyond a doubt, that the 
money was put into the State Trea- 
sur}'. If tluy had asked where the 
money is now. the answer would have 
been inore full. The Governor says : 
*' While in W^ashin«;ton, in the sprint? 
of 1869, I secured the auditing and 
payment of this claim, and deposited 
the above amount in the State Trea- 
sury.'' That is just what he claims 



here, and Governor Butler does not 
do as Sweet and Brock do—tell two 
different stories. He tells the truth in 
the matter, and what he said thei\, he 
says now. As far as the loan is con- 
cerned, if there is question about it 
being a good loan, there can be no 
question of corruption. With regard 
to the Tichenor loan, I understand 
there is some $20,000 insurance upon 
that propertj' ; but, however that may 
be, it is quite evident that Governor 
Butler acted in good faith. There has 
been one building removed, which in- 
creased the value of the property. 
If he erred, we are all liable to err. 

The next charge is in reference to 
the Sioux City and Pacific Railroad. 
It is claimed here, that in violation of 
the law (and General Estabrook puts 
this specification stronger than any 
other), lands were granted to the 
Sioux (Mty and Pacific Railroad. It 
appears that some seventy-five sec- 
tions of land were given to the North- 
ern Nebraska Air-Line Railroad. A 
consolidation with another road was 
efl'ected, and consequently the lands 
were due, and were given to the road 
with which the Air-Line road was 
consolidated. And 1 assert here that 
if any road, with but one exception, 
were entitled to their lands, this road 
was. I read from the special laws of 
1807, page 133 : 

*'Sec. 1. Be it enacted by the Leg is- 
hUnre. of the State of Nebraska^ That 
seventy-five sections of the public 
lands, granted and donated to the 
State by the ITnlted Stares for the pur- 
poses of Internal Improvements, as 
provided in the eighth section of the 
Act of Congress of the 4th day of Sep- 
tember, 1841, be and the same is here- 
by appro])riated and donated to the 
Northern Nebraska Alr-Iiine Railroad 
Company, for the purpose of aiding in 
the construction of the road of said 
com pan}', which said railroad Is to 
oonnnence at De Soto, in Washington 
rount}', and terminate at Fremont, in 
Dodge county. 

Sec. 2. As soon as the public land 
aforesaid shall be selected by the 
State, the Governor, Secretary of 
State and Auditor shall select and set 
apart for the use of said railroad com- 
pany, seventy-five sections of said 
land, as aforesaid, which selections 
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shall be iu quantities of not less than 
one-half section."' 

Now, Senators, this road is com- 
pleted. Governor Butler did not have 
discretionary power in the matter. 
All he could do in the premises was 
to comply with the provisions of the 
law, after receiving: satisfactory evi- 
dence that the road had been complet- 
ed. A railroad company, lilce any 
other party, has a right to make a 
transfer of property. As I said be- 
fore, the subsidies were given them 
with the consideration that they were 
to complete this road and they did 
it, and they could have enforced this 
grant at any time. Now we 
come to the 11th article. There is a 
little difference between the witnesses 
in this matter. Some thinlc the lots 
were not properly sold ; that Govern- 
or Butler was favored above other 
bidders. Now there is nothing strange 
about this. I have seen sales where 
people were favored. I have been, 
for instance, where the homestead of 
a family was being sold, and men 
stood around and would allow no one 
to bid over them, and take their home 
away from them. Suppose that Gov- 
ernor Butler and the other commis- 
sioners had been bidding higher than 
anybody else, and it has been shown 
that they were prominent bidders, and 
had done much to raise the selling 
price ot the lots, under these circum- 
stances would it be strange if Gov- 
ernor Butler was favored a little at 
the sale of the block referred to? 
Now, Senators, I have but little more 
to say, and then so far as I am con- 
cerned, so far as Governor Butler is 
concerned, we will leave the case 
with you. The great object of im- 
peachment, as I have already shown 
you, is to get a man out of office who 
will endanger the State by remaining 
in, and where the people are unable 
to sret him out in any other way. 
Now then, if David Butler be convict- 
ed, upon what article is he convicted? 
If you say upon the 1st article,! inquire 
^'why upon that?" The proof is that 
the State has been the gainer by it. 
Look over the other articles and show 
where this man has got a dollar to 
which he was not entitled. '*The 
filthy lucre," ''the almighty dollar," of 
which we hear so much, has not warm- 
ed his palm. There is one •thins: in 



reference to that first count which I 
neglected. I was going to refer to it 
before, but I forgot it. It is this: 
You will find that the first three cer- 
tificates were issued, and drew inter- 
est at the rate of 7 per cent. Now 
Brock swears to you that the only ob- 
ject in making tlie change in tlie cer- 
tificates—issuing others later, was to 
save three days' interest, audi under- 
take to sa}' that David Butler never 
saw these certificates. But I will not 
dwell upon this now. I speak of it to 
show that this was simply a Brock ar- 
rangement. I ask you then, are you 
going to convict David Butler on the 
1st Article? If proof to the contrary 
is worth anything; if witnesses who 
are unimpeached are to be set aside 
for witnesses that have been impeach- 
ed, you may find him guilty ; but if 
you take the law and the evidence, 
which is all on one side, you cannot 
help saying that that nione}' was giv- 
en to the treasurer, and that he knew 
it to be State money. Estabrooksays 
if you find that this money was put in 
the treasury, j'ou must still find him 
guilty. There is no charge of this 
money being taken out illegally; no 
question as to whether we had the 
right to borrow it. The question is 
simply, whether Brock knew this was 
State money. 

The duty of the Governor is to see the 
laws fully executed but it does not re- 
quire him to meddle with private 
aff^airs. lie has no right to go and 
examine Sweet and Brock's private 
books. It is only where the public 
law has been violated by force that.as 
Chief Executive, he is to see that it is 
enforced,but in other instances he has 
no more to do with it tlian any other 
person. Do you propose to convict 
David Butler without proof? Look 
for a moment at the kind of evidence 
on which it is proposed to convict 
him. First, Brock and Sweet, and 
then you have disappointed applicants 
for ofiico. Disappointed applicants 
for salt leusos, whicJi salt cannot save. 
Brock and Sweet swear in self-de- 
fense. The others, with disappointed 
recklessness. And this is the kind of 
evidence by which it is proposed to 
fasten a crime upon the accused. AYe 
are told by the Managers that the re- 
spondent should be convicted as an 
example for others. David Butler is 
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already an example for others, for by 
his energy and indomitable will he 
has risen from the humblest to the 
highest station in life. The act would 
be one not milikc the mode too often 
resorted to by Eome in her earlier 
days, when the assassin's da^jj^er was 
used to get rid of troublesome rivals. 
And if the act is to be done; if Gov- 
ernor Butler is to be convicted, dis- 
graced, let it not be done here. Here, 
in this house, that has been reared by 
his energy. Here, where he has put 
thousands in j'our coffers. Here, 
where he has done so much to build a 
city and people a country. Here, 
where upon every hand inonuments 
rise to speak eloquent in his praise. 
But if it must be done, seek some 
other spot; if there be such a spot 
wliere gratitude cannot enter ; where 
local spite, party prejudice, and bane 
browed envy hold their court. There 
erect your altar and imniohite your 
victim. The counsel for tlie Mana- 
gers says that the eyes of the people 
are upon us; that they have been 
criticising him. The criiicisni is jnst, 
and when read in the light of this case 
should be more severe, fbr the only one 
of all the series of articles charging 
crimes upon the accused, that the 
Managers have an}- hope of convict- 
ing him upon, is the first one. The 
facts upon which they rely for convic- 
tion were all known to the piople of 
this State — canvassed by thciu before 
they went to the polls, and re-elected 
David Butler as their Governor; and 
the man who stands up here to-day, 
to reverse, b3' appeals to prejudice, 
the sacred decree of the people, defies 
the genius of our institutions, and 
tramples in the dust that libert}' 
of which we so proudly boast. Such 
a man ought to be criticised — criticised 
by the people, and that just criticism 
is working its proper results. 

Tlie friemls of impeachment are 
lowering their standard. But yester- 
day, every prejudice and passion raged 
against the respondent in all their 
savage might. To-dii}', it is as calm 
as the Dead Sea. 

Tlie counsel admits that respondent 
has been endorsed by the people, and 
asks you, sneiringhj^ what will be the 
effect, if the Senate becomes the sec- 
ond endorser. By endorsing the re- 
spondent. Senators, you simply 



endorse the people, by declaring that 
their decision shall be final. 

The learned counsel for the Mana- 
^QXi^^ refers you to the fact that yesier- 
da}' a telegram announced to the 
world that North Carolina has im- 
l)eached and convicted her Governor. 
That telegram carries with it its own 
shame in these word!} : '^It was b v a 
strict party vote." Party prejudice 
did it. Worse than that, for rebel 
liate was intermixed. North Carolina, 
fanning to a fiame the smouldering 
embers of rebellion, may add another 
page of infamy to her history. Ne- 
braska cannot afford it, as yet. The 
unsullied pages of her history bear no 
blot. Nebraska! First-born of that 
hiffher, nobler type of liberty, which 
proclaimed to the world, that no mat- 
ter what color God painted his child — 
no matter whether blackened by 
Southern suns, or bleached hy North- 
ern fogs— no matter how hard the 
chains of slavery had pressed around 
him, the moment he touches our 
sacred soil, he rose above broken 
manacles, and holds alot\ the ballot — 
the insignia of his freedom. She can 
not, must not, now turn upon 
tliat broad humanity which 
heralded her birth, and strike 
down one of her chosen 
sons — her people's favorite, and send 
him.Vi ruined, and undone man, to the 
bosom of his famil3^ The blow, un- 
averted, falls not alone on him. Would 
to (Jod it did ! Would to God that no 
w ife— no child were to feel its crush- 
ing weight. Senators ! you this day 
stand upon the banks of a Rubicon, 
beyond whose flood lies the dreary 
waste of political strife and dark con- 
tention. Humanity bids you pause. 
But yesterday, the people placed 
around the brow of David Butler a 
wreath intertwined with the laurel ; 
to-day it is proposed to w^te there a 
brand of infjimy ; a burning brand, — 
a brand which time cannot erase, and 
which, not even the good angels above 
can wipe out, or liide from human 
view. 

Senators: As 'I close this 
case, let me remind you 
that those appeals of the 
counsel to the eftect that the people 
demand the conviction of the accused ; 
that you need not show crime, or even 
a corrupt motive, is only asking you 
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to trace backward from the sunlight 
of to-day, to those dark ages when a 
Court, spurning evidence, yielded to 
outside clamor and sent a sairrted 
Baxter to the block, and bade Algernon 
Sydney tread the narrow steps of the 
scaffold. 

Posterit)' will review our acts, and 
cannot do otherwise than condemn 
you if, by 3'our verdict, you pronounce 
him guilty when the people have de- 
clared him innocent. Around you in 
this crowded hall, in the galleries and 
corridors, arc those who anxiously 
await your verdict. God's own justice 
bfds you at once break this dreadful 
suspense, calm those palpitating 
hearts, dry the tear which, forbidden 
comes, and answer the prayers so earn- 
estly made, by pronouncing the 
magic, and now, by the behests of jus- 
tice made golden words of not guilty. 

The PRESIDEXT. The counsel for 
the Managers will now proceed with 
the closing argument. 

AKGLMKNT OF MANAGER rOIlTEK. 

Mr. President and Senators : 

The question which for many days 
has been by j'ou under consideration, 
is about to be submitted for your con- 
sideration ; and the conclusion to 
which you shall arrive is not oul}' of 
vast importance to the prosperity of 
the State, but also of individual im- 
portance to the respondent, who, by 
the action of the House of Kepresenta- 
tives, is now arraigned before the bar 
of the Senate. By your finding you 
are ehher to say that this responcknt 
shall continue to occupy the highest 
office of the State, and stand before 
the people acquitted of all the charges 
which have been brought against hnn 
— .lustified in all his official acts, — or, 
on the other hand, you are to strip 
him of his office, and leave him de- 
graded iu his own State and through- 
out the nnlion. And I doubt not. Sen- 
ators, that however unpleasant may 
be the ta.<k, if you llnd tliat any oniie 
articles of impeachment luive hot-n 
sustained by the evidence presented 
before you,'that you will not shrink 
from making the same appear in your 
verdict. In a case of this importance, 
it is natural that gentlemen who have 
been selected to present it to you 
^should be impre^^«ed with the duty 



that is conferred on them. It will be 
remembered that when the members 
of the House of Bepresentatives assem- 
bled in the other end of the Capitol, 
that they came here direct from the 
body of' the people. It will also be 
remembered that the tlrst question 
that presented itself on their assem- 
bling was that there had been irregu- 
larities, misdemeanors and crimes 
commilted by the Executive of the 
State. And, after a series of investi- 
gations and discussions touching these 
irregularities, resolutions were passed 
presenting these articles of impeach- 
ment, and the arraignment of the re- 
spondent •before this honorable Sen- 
ate. There has been much said, Mr. 
President, in the discussion of thi> 
case, .ibout the malice, hatred and 
feeling of persecution that had posses- 
sion of the Board of Managers, and of 
the House of Bepresentatives. I (lUn- 
vow. for my own part, and 1 believe 
for every one of the Managers, any 
feeling of that kind. I am here at this 
time si'.nply because it is mj' duty — 
one of tlu^ incidents of being a member 
of the House of Ik'presentaiives— not 
from any solicitation on my own part 
tobecoineaManager,andthusmake,as 
has been charged by counsel, a reputa- 
tion; being a member. I would be doing 
less than my duty if 1 did not try and 
discharge what has been placed 
upon me by my colleagues, and J be- 
lieve tlnit every member has been ani- 
mated by the same feeling; and, 1 
would add, it is certainly an unpleas- 
ant po>iti()n. For my own part, hav- 
ing no feeling of bitterness against the 
resjxjndetit. it is not pleasant to oc- 
cupy hiy present position in this case. 
1 Ijave a ditterent view iu regard to 
the gloiy of the thing. I have never 
believed } on were making capital, 
reputation or honor, by tearing down 
any man. or by intlietiug injury on the 
family, nlalives, or ass»)ei.ates of any 
man. It would have been much easier 
foj- ttiliiT nieniber> and for me. not to 
have had lUls exliibitifm presente<l be- 
lore them. It came legitimately be- 
lore us, ;\\n\ We are reipiired to meet 
ir. and do our duty, not onl^- to the 
respondent, but to the State. Mr. 
President, there are some peculiar 
eircumstances surrounding this case. 
It is well known that the gentlemen 
who have been presenting this matter 
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^nbehalf of the State, liave not had 
the opportunity for preparation ordi- 
narily given in the trial of a case ol 
this nia«;nitudc. In most ca.sos Hiany 
months' have expired from tlie time 
the articles of imj)eachment were 
tiled, before the case Iiiially came to a 
hearing. In this case, yoii are well 
aware of the rapidity with which it 
has been crowded forward, at the re- 
quest of respondent's counsel. You 
are also aware that, wliile the counsel 
for the respondent are all professional 
men, and have had opportunities for 
considtation, on the otiier hand the 
Mana«^ers have been necessarily en- 
gaged in matters of legislation, owin;? 
to the absence of many members ; and 
what has been done has been done 
under dilReulties. And there is 
anothTjr matter of importance that 
surrounds this case. It is well 
known that if a man in a criminal 
case, he (»ccupyin<>" a prominent 
position; if a man havin^i: lar^re 
wealth and influential relations; if he 
is charjjetl with some very severe and 
llagrant violation of the law, it is well 
known, ^i^entlemen, how ditHeult it is 
to convict him: and it has almost he- 
come true that if we see the name of 
a person in high life, charged with a 
hi»^h crime, we read the laets and then 
say they cannot convict him. Why? 
There is a distrust that his position 
and influence will defeat the ends of 
justice. In this case, there is a siuiiliar 
parallel. The respondent has long 
resided within the limits of this State, 
occupying the highest position in the 
gift of the people in the State, lie 
has identified himself with the inter- 
ests, and has his political relations 
with many gentlemen in every quar- 
ter of the State, and at the outset 
there is a difficulty. Admitting, if 
you please, which I do not desire to 
have admitted, that he is the had man 
he is charged with being; that he is 
guilty of all the specitieations pre- 
ferred against him in the articles of 
impeachment; admitting all this, if 
the respondent was a man of that 
character, of that lack of official in- 
tegrity, a man of that will, would he 
not use every power in his position to 
seek to avo'd the verdict of guilt}' in 
this ca«e. He certainly would. It is 
not my intention to occupy very nmch 
time in closing this discussion. I will 



endeavor to pass over, very briefly, 
the testimonies in support of the ar- 
ticles and specifications, and submit 
the case to your hands. I believe 
that a tale that twice is told loses its 
force; and 1 believe the gentlemen un- 
derstand all the facts of the evidence 
in this case; and, perhaps, are better 
able to judge of the law than myself. 
In reference to the specifications of 
misappropriating, or the wrongful 
conversion of his $1G,000, I desire to 
say jnst a few words. The money 
was brought from >Vashington to 
Omaha, and placed in the banlw. 
At that time the Governor eonversecl 
with Mr. Brock on the subject. Is 
there any testimony showing that Mr. 
Brock knew that it was State money? 
Nothing, I believe, hut the testimony 
of Seth Robinson. He (Brock) went 
to Omaha and secured the money, re- 
turned and placed it in his bank. It 
is alleged by the counsel for the re- 
spondent that when that money was 
irt the bank at Omaha, in contemi>la- 
tion of law, it was in the State Treas- 
ury of Nebraska. The reason urged 
was that the power of attorney was 
under seal and directed to Nelson 0. 
Brock as Deputy State Treasurer; al- 
though there is no evidence, definitely, 
that it was under seal, or that it was 
to N. C. Brock, Deputy State Treas- 
urer. If that document was under 
seal directed to N. C. Brock, Deputy 
State Treasurer, as they would have 
this Senate believe, why have they 
not produced it? I apprehend, gen- 
lemen, that if it was produced you 
would find it entirely diflTerent than 
claimed. The money was here. When 
did Brock reach the city of Lincoln? 
Why, we have it almost beyond a 
question when he came. He himself 
states not positively, but that he 
thought he lelT: on the l.'»th, and not 
being positive as to when he left, 
could say positively when he returned. 
This man, Mc( onnell, comes on the 
stand, and on his examination, drawn 
out by the respondent's counsel, he 
swears positively Brock arrived on 
the 22d bf May, just when the first 
certificates of deposit were signed. Is 
not this suflSeient evidence? You do 
not find anything to contradict that. 
Then we shall consider that the 
money was brought here on the 
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22(1 of May. What have we in testi- 
mony as to what was done with 
that money? Consider the propo- 
sition of the respondent tliat Mr. 
Brock, for the purpose of gain, was de- 
sirous of receivinic that money (it be- 
ing State money.) Some say tliat Mr. 
Brock had stated that it was State 
money, and he was bringing it down 
in order that tlie bank miglit be 
**flush/' If it was State money, and 
part of the school fund, wiiy did not 
X. C. Brock take a certilicate of 
deposit of tliat money, and send Mc- 
Connell out to buy State warrants and 
use it until the meeting of the Legis- 
latureV Where Jay the interest of N. 
C. Brock in disposing of that fund? 
Was it to keep them as State funds, or 
'Was it in loaning them to the Gov- 
ernor in the manner he alleges? I be- 
lieve there could be no question in re- 
gard to that position ; that his inter- 
est was clearly lo deposit it in the 
Treasury of the State. But, on the 
other hand, he did not do that; and 
fhat is corroborative of the statement 
made by Brock, that there was an un- 
derstanding that the Governor was to 
take certiticates of deposit of the 
money, .and leave the same with 
Brock for a short time. Examine the 
position taken by the resi)ondeiit as to 
how he came to borrow this money. 
It seems his counsel base their vvhule 
defense upon this point,— tliat 3Ir. 
Sweet desired the Governor to borrow 
the money in order that it might be 
drawing interest. When we come to 
consider that there was, at that time, 
some $70,000 of State funds in the 
Treasury not drawing interest, is it 
reasonable to suppose iliat Sweet se- 
lected out this particular amount of 
money, and offered it lo Butler, in or- 
der that it might draw interest? 
There is one point with reference to 
the securities claimed to have been 
given, to which I desire to call the 
attention of the Senate. You will, no 
doubt, have handed to you for consid- 
eration the mortgages given to secure 
this alleged loan. I desire.that you 
examine these various tracts of land, 
and see whether the ditterent values 
are in proportion to tlie whole value 
which these mortgages cover. For 
instance, you will find that the mort- 

§age on that tract which they prove to 
e of the value of $8,000, is given as 
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security for only $1,000, Instead of 
being put in as security for $4,000 or 
$5,000, which should have been done 
, if the land is as valuable as they 
! claim; while mortgages covering a 
like number of acres, which have been 
I proved to be worth only $1,000, have 
I been given to secure as much of the 
I pretended loan as the mortgage cov- 
1 ering the $8,000 tract. But in con- 
I sidering these mortgages, the fact 
I which appears should always be borne 
j in mind — that only after threats of 
investigation had been made, and the 
T^egislature was about to convene— 
I indeed, after it had assembled— were 
! these mortgages ever tiled for record. 
I And 1 apprehend that the people of 
I the Stato, in their coqsideration of this 
I question, will remember the often re- 
' iterated assertion of this respondent 
I during the late campaign— when ques- 
1 tioned in reference to the $10,000 
I school fund— that he had borrowed 
I the same out of the State Treasury, 
: and had iriven mortgages on $40,000 
I worth of real 'estate to secure the 
same, and that said mortgages were 
j signed, sealed, delivered and re- 
I corded, and were at that time in the 
j State Treasury. I desire to make a 
I few re.narks in reference to Specifica- 
tion four, in the Second Article, i do 
I this, not because I believe the testi- 
I moiiy on the matter is not understood, 
j but I do it in justice to the witness, 
] Mr. Ilall, who was called in support 
of this specilication. in conjunction 
with other witnesses. An attempt 
was made on the part of the counsel 
for the respondent to throw disgrace 
upon Mr. Thomas F. Hall ; and we 
think that this attempt was entirely 
unwarranted, and that this testimony 
was given fairly. He stated that he 
was here on several occasions; that at 
the first visit he made to Lincoln, he 
had a conversation with the Governor, 
and at that time it was stated by the 
Governor that other parties were in- 
terested in that part of the saline 
lands which Hall wanted, and he (the 
Governor) would have to see them. 
Then he states that after he returned 
to Omaha, he received a letter (which 
was offered in evidence,) and he also 
testified that he returned to Lincoln 
and had another conversation with the 
Governor. I quote from his testimony 
relating to the conversation : **Hall. 
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— The Governor asked me what I 
would give to secure the lease? He 
said that what I had selected was 
almost too jTOod a piece for oue man 
to have; that he had been oflfered 
^.000 for it, but would not let it go ; 
but, as we had been around and 
meant business, we could have it for 
^,000 ; that he would give that for. it 
himself were he not Governor.'- The 
specification I refer to, alleges that 
Hall had a conversation with the Gov- 
ernor, who at that time made a propo- 
sition that Hall should pay him $5^000 
for his influence, and he would secure 
him this lease of saline lands. Then 
Crowell says that the Governor said 
$5,000 was little enough. Ilall looked 
at him and smiled, -and then Uall 
asked Butler if $1,000 was not enough, 
and the Governor said *'no, no/- 
Crowell said he did not know whether 
the Governor had a right to take the 
money or not. I consider that that 
article has been maintained by the 
evidence, and that there was an at- 
tempt made by the Gpvernor to cor- 
ruptly procure money, for merely 
performing his official duty. The 
next specification refers to the ofter 
made to the Governor by Nelson C. 
Brock, to secure the influence of But- 
ler to appoint him Treasurer of the 
State University, and that the Gov- 
ernor understood the proposition 
made by Brock, who went out of his 
private office under the impression 
that the Governor was to aid him to 
secure the appointment in question, 
and he was to pay Butler $750. 1 
think there can be no question about 
the truth of the specifications in this 
Article, but I shall not insist upon it, 
in view of the fact that there are other 
specifications charged, which were 
better maintained, in the testimony. 
I^t us now turn to Article 3, which 
reads as follows : 

'^That on the 18th of February, 1SG9, 
one Champion S. Chase, Esq., was, 
and for some time last past had 
been, an Attorney for the State of Ne- 
braska, retained and employed by the 
Governor of said State, and had as 
such Attorney rendered certain ser- 
vices for the said State,' and it was the 
duty of the said David Butler, Gov- 
ernor of the Smte of Nebraska, under 
and by virtue - of the law thereof, to 
determine what compensation for 
S6 



such services was fair and just, and 
according to what was paid in similar 
cases. And thereupon, to-wit: On 
the 18th of February, 1869, the said 
David Butler, Governor, as aforesaid, 
did, wilfully, falsely, and corruptly, 
determine and represent to John Gil- 
lespie, then the Auditor of the said 
State of Nebraska, that he, the said 
David Butler, Governor, as aforesaid, 
deemed the sum of two thousand dol- 
lars to be a just and fair compensation 
for the services so rendered by the 
said Champion S. Chase, Attorney as 
aforesaid, and did wilfully, corruptly, 
and unlawfully induce and cause the 
said Auditor to issue two certain 
warrants upon the Treasurer of 
said State of Nebraska for the 
sum of one thousand dollars 
each, under the pretense that the 
same were issued for the services of 
the said Chase as such Attorney ; he, 
the said David Butler, Governor as 
aforesaid, then well knowing that said 
sum of two thousand dollars was a 
much larger sum than was fair or just 
for such services or was paid for simi- 
lar services, ; and not intending that 
the whole thereof should be paid to 
the said Chase, but corruptly intend- 
ing to appropriate one of the said war- 
rants to Ills own use, and thereupon, 
to-wit: On the 22d of February, 1869 
the said David jButler, Governor, as 
aforesaid, did wilfully and corruptly 
appropriate, to his own use, one of 
ttie said warrants, and upon, and by 
virtue of the same, did draw and re- 
ceive from James Sweet, the Treas- 
urer of the State of Nebraska, the 
sum of one thousand dollars, which 
he then and there appropriated to his 
own use and benefit, contrary to his 
duty and oath of office, whereby the 
said David Butler, Governor of the 
State of Nebraska, did then and there 
commit, and was guilty of a misde- 
meanor in office." 

Now, Senators, let us look at this 
transaction and see just how it ap- 
pears. Champion S. Chase had been 
acting as Attorney for the State of Ne- 
braska, until his salary amounted to a 
little over $1,000. It is also in evi- 
dence that he had requested the Gov- 
ernor to draw, and sign his name to 
the warrant due him, and bring or 
send the money to him at Omaha. 
The Governor, upon that, goes to the 
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State Treasury and presents two war- 
rants for a thousand dollars each. He 
gets the money on these, and goes up 
to Omaha, where he calls upon Chase 
and tells him *'Here is $1,000; I desire 
to use considerable money in Wash- 
ington City, and I will keep the bal- 
ance until I get back." Nothing more 
is said about this transaction for many 
months. Subsequently another man 
is appointed Attorney General to the 
State, and then Chase wants his ac- 
count settled, and then it is that he 
learns for the first time that Governor 
Butler has drawn another warrant for 
$1,000. Now, I ask if this transaction 
does not bear upon its face, 
an intent to defraud? Why 
does he draw out of the State Treasu- 
ry that amount of money, in that way, 
and then keep it for such a length of 
time,— keep it and pay no interest on 
it? It was only through fear of expo- 
sure — it was only by the clamoring of 
Colonel Chase — after he found he 
could not, with safety, keep that mon- 
ey longer, that he returned It to the 
State. Now this transaction is Just as 
damaging to Governor Butler as 
it would have been if the amount 
had been $5^000 instead of $1,- 
000. If you should, by your ver- 
dict, sanction that proceeding, the 
Governor could get warrants for the 
pay of the District Judges for the en- 
tire term of their office, and only re- 
turn it at the expiration of their term 
of office. This shows a misdemeanor 
on Its face, and In my judgment the 
Article should be maintained. 

Article 4 charges, among other 
things, that the Governor entered into 
a contract for the erection of a Luna- 
tic Asylum in excess of the appropri- 
ation. I will read the Article : 

**That the said David Butler, so be- 
ing Governor, as aforesaid, In the 
year 1869, being, by virtue of his of- 
fice, one of the Commissioners pro- 
vided for by *An Act to provide for 
the sale of the rentals, lots and blocks 
on the town site of Lincoln, and for 
the location and erection of a State 
University and Agricultural College 
and State Lunatic Asylum, approved 
. February 15, 1869, to locate a site for a 
State Lunatic Asylum, and to direct the 
expenditure of the sums named In said, 
act In the building of a State Lunatic 
Asylum, did unlawfully and corruptly 



enter into contract with one Joseph 
Ward for the completion of the said Lu- 
natic Asylum, at a contract price great- 
ly—to, wit : eighty-eight thousand dol- 
lars—in excess of the sum appropri- 
ated for said building. That he, the 
said Governor, well knew at the time 
that said Ward was enthrely irrespon- 
sible and unable to give the bonds re- 
quired by law, that he had do qualifi- 
cation or capacity as a builder, that 
by the terms of said contract the foun- 
dation of said Asylum was to be com- 
pleted for eighteen thousand and five 
hundred dollars, and that in the spring 
of 1870, said foundation was not fin- 
ished, and there was due to said Ward 
less than that sum upon said contract, 
yet the 'Governor, well knowing the 
premises, approved the estimates of 
said Ward, and caused the same to 
be allowed nnd paid to the amount gf 
forty-five thousand dollars. Whereby 
he, the said Dayld Butler, Governor, 
as aforesaid, did then and there com- 
mit, and was guilty of a misdemeanor 
In his said office." 

Article 5 Is similar to Article 4, only 
It relates to the State University, and 
charges that at the time the contract 
was entered into, It was for a much 
larger sum than the appropriation 
made by the Legislature called for. 
This Is the Article : 

*-That said David Butler, being 
Governor as aforesaid. In the year 
1869, being a member of the Board of 
Kegents o! the University of Nebraska, 
and ex-officlo President of said Board 
at Lincoln, in the State of Nebraska, 
did wilfully and recklessly assent, and 
become a party to a contract with D. 
J. Sliver & Son, dated August 18, 
1869, for the erection of the State 
University and Agricultural College 
of Nebraska, at a price greatly In 
excess of the appropriation therefor, 
whereby said David Butler, Governor 
of the State aforesaid, then and there 
committed and was guilty of a misde- 
meanor In office." 

The Senate will recollect that these 
two Articles have been admitted to be 
true by the defence, so far as the 
excess of the appropriation is con- 
cerned. Here l3 their answer to the 
4th Article : 

'*For answer to the Fourth Article, 
the respondent admits that the Com- 
missioners named in said article, 
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entered into a contract with one 
Joseph Ward for the erection of the 
Lunatic Asyhim, and that said Com- 
missioners, in said contract, exceeded 
the amount appropriated for the 
same. 

But this respondent alleges that 
said Commissioners made said con- 
tract in the full belief that they would 
be able to realize from the sale of the 
unsold lots and land of the State, ap- 
propriated by the act in said article 
mentioned, money sufficient to liqui- 
date the demand of said contract, 
according to the terms thereof, and the 
respondent alleges that the said unsold 
lots and land will sell for a much 
larger sum than is necessary to pay 
the remaining amount due on the 
same. 

And the respondent further says, 
that by a Joint Resolution of the Leg- 
islature of this State, approved March 
4th, 1870, the said Legislature, after a 
full and thorough investigation of all 
the facts pertaining to said trahsac- 
tion (as well as others), fully en- 
dorsed, approved, ratified and con- 
firmed the same. 

But tills respondent expressly denies 
f ach and all allegations in said article, 
not hereinbefore answered, and tlie 
respondent submits that all of his 
acts in the premises were done and 
performed in his capacity as one of 
said Commissioners, and not in his 
official capacity of Governor of said 
State, and that by reason thereof, he 
is not called upon to answer said 
article. 

Wherefore, this respondent denies 
that he did commit, and was guilty of 
a misdemeanor in office, as therein set 
forth." 

Their answer is also similar in ref- 
erence to the University contract. 
They admit that they entered into 
this contract, and it is in evidence that 
upon these contracts money was paid 
largely in excess o^ the appropriation 
made by law. 

I desire Jib call your attenfion to 
Section 1, Article on Finance of the 
Constitution, which reads as follows : 
''No money shall be paid out of the 
Treasury, except in pursuance of an 
appropriation by law." You will re- 
member, gentlemen, that the proceeds 
arising from the sale of lots in Lin- 
coln, and ft-om the sale of lands set 



apart for the constniction of public 
buildings, was deposited in the Treas- 
ury of the State, and there credited to 
this building fund. And after having 
been so deposited, it was as certainly 
in the State Treasury as any fund be- 
longing to the State could be. And 
the respondent. Senators, comes be- 
fore you by his counsel, and asks that 
you endorse and give sanction to his 
course in his confessed violation of the 
Constitution of the State, to which I 
have referred, and the wish of the 
Legislature of the State, as manifested 
in its appropriations for the public 
buildings which have been made. 

The precedents you are asked to es- 
tablish—that I may say has almost 
been established, and which will be- 
come nearly as binding as the organic 
law of the State— that an officer occu- 
pying an official position can exceed 
the power conferred upon him by the 
Legislature and constitution, is to 
Ignore the Legislature and trample 
the constitution under foot. 1 remem- 
ber of being in Lincoln two years ago, 
and hearing discussion among the 
people about the excess of appropria- 
tion upon the Capitol building. It 
was passed over at the time, but we 
find by the report of the Commission- 
ers that this has been continued until 
the excess of the appropriation 
amounts to over one hundred thou- 
sand dollars. The respondent comes 
In here and pleads guilty. And what 
Is the justification of the exceeding of 
this appropriation? In the language 
of the eloquent Marquette, It is that 
the Governor thought it necessary to 
have a better building. The plea is 
that his judgment Is better than the 
judgment of the Legislature of the 
State, and if good, it would have been 
economy to have omitted a Legislature 
and tnisted the destinies of the new 
and growing State into the hands of a 
single individual, whose wisdom and 
integrity and sobriety were such as to 
make him pre-eminently fitted to be 
the dictator of a populous State. I 
believe that It will appear to this hon- 
orable Senate that the appropriations 
made by the Legislature were ex- 
ceeded by this respondent by many 
thousands of dollars — not that the in- 
terests of the State demanded at this 
time such a vast expenditure of 
money, but that tbe respondent, by 
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havingthis money expended during his 
term of office could receive pecuniary 
advantage therefrom. That if he 
could make $5,000 in letting a $20,000 
contract for a State building, he ar- 
gued to himself that by increasing it 
to a $40,000 contract he could absorb 
into his own pocltet $10,000. And 
that if the people by their Legislature 
had authorized the e^cpendlture of 
$80,000, by violating the express wish 
of the people and the constitution of 
the State he could let a contract of 
$160,000, by so doing he could double 
his profits. There is no person ac- 
quainted with the wants of the State,of 
the cost of constructing public build- 
lngs,but must believe that the appropri- 
ations made by the Legislature for the 
construction of public buildings were 
sufficient to meet the public demand 
for years to come. And when this 
respondent proceeded deliberately to 
exceed those appropriations,there can 
be no question that in so doing he 
disobeyed an act of the Legislature to 
which his own signature was append- 
ed and violated the constitution of the 
State which he had sworn to support. 
For my own part, Senators, I can 
conceive of no action on tlie part of 
an executive officer of the State more 
dangerous in its tendency than the as- 
sumption of power to which we have 
referred and to which the respondent 
in his answer pleads guilty. To illus- 
trate the practical working of this 
assumption of power, suppose the 
present legislature should have under 
consideration a bill making an appro- 
priation for the purpose of erecting 
an asylum for the deaf and dumb. 
And after having spent many days in 
discussing the provisions of the bill, it 
should be determined by both branch- 
es of the Legislature that $50,000 
should be set apart out of the State 
Treasury for constructing such a 
building. And suppose the bill should 
also provide that the present Secre- 
tary should act as a commissioner and 
be the agent of the State in expending 
the money so appropriated. And after 
we return to our homes he should 
conclude that the State ought to have 
an asylum worth $100,000 Instead of 
$50,000, could you excuse an action 
of that kind? It is a similar one to 
that of which the respondent in his 
answer pleacjs guilty. This matter 



now for the first time has come under 
the consideration of this Senate as a 
court authorized under our constitu- 
tion to inquire into such acts, and you 
are to say whether the present Gov- 
ernor, or any Governor, shall over- 
turn and ignore the action of the Leg- 
islature and shall become a tyrant in 
the exercise of his office, you have 
heard his excuse time and again, that 
he saw a man in Nebraska City, who 
thought they ought to have a larger 
building, and he on that ground 
claims an excuse for exceeding the 
appropriation, and now comes 
and pleads the public good, that 
he has increased the value of 
the State property and has built a city, 
a monument, brother Kedlck tells us, 
which will stand when the grass Is 
growing over his grave ; but It is a 
question among some architect* 
whether it will stand until this Legis- 
lature is closed. Has Governor But- 
ler indeed made the State prosperous, 
and by his energy built the public 
buildings as it Is claimed Tor him, 
without any cost to the State? Has It 
been done by the increase in valua- 
tion of the lands, or out of the sale of 
lots in Lincoln? Xot at all. But it 
was out of the sale of lands belonging 
to the State of Nebraska. Let me re- 
fer you to a few figures. By their 
own report it is shown that there has 
been 16,660 acres of public lands sold, 
the return of which amounts to some 
$120,000. We find that there has beeu 
appropriated for finishing and fur- 
nishing public buildings $26,385. 
There has been appropriated to pay 
outstanding indebtedness on building 
the Insane Asylum $19,876, excess of 
appropriation $15,000; balance still 
due on University building, $42,000. 
We have $105,762.79 that Is now due 
against this monument of the respon- 
dent, to which his counsel refers. 
There was at the time of the capital 
removed from Omaha a loan of the 
general fund of the State to the build- 
ing fund of $7,515.00. That has not 
been paid back, but is still due the 
general fund from the building fund. 
We think. Senators, we have shown 
that so far as the violation of the Con- 
stitution in exceeding the appropria- 
tion for the public building is concern- 
ed, instead of being a benefit will 
prove, In many ways, a loss to the 
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State by Impairing lier credit and in- 
creasing public expenditure. It will 
result in increasing the taxes upon the 
people of this State until its prosperity 
will be ruined. In reference to Arti- 
cle 6th, I have only this to say, that if 
the Senate find that any of the specifi- 
cations of Article Ist are sustained by 
the evidence in the case, it will then 
follow, of course, that the Governor 
at the time he made his report refer- 
red to in this article, transmitted to 
the Ilouse a falsehood. 

Mr. President, I desire to say a very 
few words in reference to Article : 
'*That said David Butler, Governor of 
the State of Nebraska, in the year 
1870, but at what particular time is 
unknown, at Lincoln, in the State of 
Nebraska, regardless of his duty, and 
his oath of office, did improperly, par- 
tially, wilfully and unlawfully exe- 
cute and cause to be issued and de- 
livered to the Sioux City and Pacific 
RaUroad Company, a patent or pat- 
ents of the State of Nebraska, of and 
for a large quantity of the public lands 
belonging to the State of Nebraska, 
to-wit: Seventy-five sections thereof, 
situate in the counties of Dodge, Burt, 
and Cuming, and being the same lands 
granted or secured by an act of the 
Legislature of this State, to the North- 
em Nebraska Air Line Railroad Com- 
pany; whereby the said David But- 
ler, Governor of the State of Nebras- 
ka, then and there committed, and 
was guilty of a mi^sdemeanor in 
office." 

I think I can say all I desire to on 
that section very briefly. It has not 
been very fully discussed before the 
Senate in the course of this trial, but, 
for my own part, I believe the article 
has been sustained. The law has 
been refeiTed to granting the lands. 
That '^whenever a section often miles 
8hall be completed on said railroad, 
the said company shall be entitled to 
receive from the State i)atents for 
twenty sections of land selected as 
aforesaid, and on the completion of 
each subsequent section of ten miles, 
patents shall be issued to said compa- 
ny for a like quantity of land, €elected 
as aforesaid, and on completion of the 
railroad patents shall be issued for 
the remainder of the seventy-five sec- 
tions of land not then patented as 
aforesaid." Now then. Senators, you 



remember the testimony of Mr. Davis, 
that this company, in the first place, 
had a meeting in the city of Omaha of 
incorporators for the purpose of per- 
fecting the organization. They adopt- 
ed some by-laws, which provided that 
three months from that time there 
should be a meeting of the company 
for electing officers for the ensuing 
year, and that was to be the first an- 
imal meeting of the company. He 
says that that meeting passed by with- 
out officers being elected ; that a year 
after that time some incorporators 
were informed they had not completed 
their organization at the time the by- 
laws provided, and says that he him- 
self made up the records. He further 
testifies that when the books were 
opened for the taking of stock no 
money was paid in, and that the ma- 
jority of the stockholders resided at 
Cedar Rapids, in Iowa. He took one 
share of ^100, and never paid anything 
on it. This was the condition of the rail- 
road company to which this grant was 
made at that time. He also states that af- 
ter the Sioux City and Pacific Railroad 
had been graded nearly the entire dis- 
tance from Blair to Fremont, the 
agent of the Sioux City and Pacific 
Railroad and he (witness) consoli- 
dated, or pretended to do so, the two 
companies — the Northern Nebraska 
Air Line and the Sioux City and Pa- 
cific railroads. I ask you whether he 
could do that under the section of 
'' The Revised Statutes" that has been 
read, page 220. 

Remember, this consolidation was 
claimed to have been made under that 
section of the statute. That statute 
provides that when the road is con- 
structed, and that the two railroads 
form a continuous line, that the con- 
solidation can take place. The testi- 
mony is that at that time the Northern 
Nebraska Air Line Company had not 
done anything ; never had a dollar In 
the treasury, nor had even staked out 
the line or built the road. Neither 
had the Sioux City and Pacific Railroad 
constructed their road. Now, Is It not 
plain that the Governor of the State 
ought to have known whether there 
was a railroad of the kind contem- 
plated by the statute built In the State 
of Nebraska before he allowed those 
lands to pass from the State? After 
this pretended consolidation of these 
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two companies takes place, the Sioux 
City and Pacific Company completed 
its road from Blair to Fremont, and 
made this a part of the Union Pacific 
Railroad, claimin^f and securing 
$16,000 of Government bonds to the 
mile, just the same as the Union Pa- 
cific Kailroad, and all of the lands 
outside of the ten mile limit and 
within twenty miles, and was a road 
subsidized by the Government, and 
was in process of construction and 
paitly completed at the time this 
pretended consolidation took place. 
And shortly after that the road was 
completed. John I. Blair completed 
the road. The witness tells us the 
plug road was built in every way un- 
safe, out of old iron, of narrow ties, at 
a grade of 140 feet to the mile, and I 
ask you what was the duty of the 
Governor of the State, when those ' 
agents approached him for the pur- 
pose of asking the appropriation of 
land? Should he not have looked into 
it a little more carefully? And the 
suspicious circumstance is that when 
those men first came here there was a 
consultation between the Auditor, 
Governor and Secretary of State, and 
the Secretary of State was one of the 
incorporators of the road, and was 
therefore interested. Then we learn 
that Gen. Bowen comes down to Lin- 
coln; the gentleman the Governor 
appointed himself. He came here in 
the employ of Blair, then comes 
Blair^s attorney, and they desire to 
have the selections made by Blair of 
seventy-five sections, confirmed. The 
Auditor objects, and he says the Gov- 
ernor objected, too, at the time. The 
Auditor said he had doubts about the 
legality of the consolidation, and it is 
in evidence that tlie Governor pledged 
himself to the Auditor that he would 
not confirm the selections of those 
lands. Vou recollect the testimony' of 
the Auditor, was that that was the 
understanding to which they came at 
that time. What was afterwards 
done, is shown by the evidence. John 
I. Blair visited Lincoln; afterwards 
the agent came into the Auditor's 
office and informed him patents had 
been issued for those seventy -five 
sections of land. The evidence tells 
us the Auditor had marked all the 
lands on a map, and when he found 



fault with the Governor the Gover- 
nor said it was not the same land. 
Then he gets the list of the lands and 
compares it with the original 
map, and finds it is the same land; 
and now I ask you how came Gov- 
ernor Butler to change bis mind? 
How came he, as the chief executive 
of the State, appointed to look after 
its interests, to guard her public do- 
main; how came he to change hit 
mind, and allow seventy-five section! 
of land, among the finest in the State, 
and worth at least half a million of 
dollars, to go into the hands of one of 
these Tand-grabbers of the East ? And 
all the State has to show is a piece of 
worthless road, scarce four miles in 
length. It is a matter for you to de- 
cide whether the Governor was acting 
in good faith. It seems to me that 
any honest man, if he had been €rOV- 
ernor, before he allowed the land to 
pass away, would have examined it 
pretty closely, and. If necessary, 
would have had the thing decided In 
a court of law, and have said ''we arc 
not going to let you have this land 
unless you receive It at the end of the 
law." It seems to me a man, in his 
private transactions, would have done 
it, and it seems very probable that a 
man occupying this high position 
should have done the same thing. 
We now come to Article 10 : 
The specifications under this article 
refer to a matter that has been under 
discussion and consideration by you 
for a considerable length of time. I 
believe that you would conclude from 
the testimony of several witnesses tes- 
tifying in regard to this specification, 
that there were similar transactions to 
these going on in this city of Lincoln, 
and that the respondent was responsi- 
ble for the same ; and it is for you to 
determine whether the transaction 
was legitimate and correct. It ap- 
pears from the testimony, that In the 
case of this land, when it came into 
the possession of the respondent, 
there had never been an opportunity 
for it to be competed for at a real bona 
M^ public sale. There can be no 
question, I believe, in regard to that. 
I believe it was a put-up transaction; 
that the respondent was to receive 
that block of land ; that he did re- 
ceive it as the witnesses detail; thatU 
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was afterwards sold at a large ad- 
vance, and that he pocketed the over- 
plus. It depends, to a certain extent, 
as to whether you regard it as a crim- 
inal transaction, a violation of official 
integrity, or a misdemeanor. I do not 
believe there is a Senator who, if he 
being in the employ, we will suppose, 
of the Senator from Johnson county, 
instead of the State, and had taken 
some real estate to dispose of, I ap- 
prehend that that Senator would in- 
sist that his agent should act in good 
faith with him ; not play sharp tricks 
upon him ; and if he paid a salary to 
him to, do the business, all the money 
made out of the sales would belong to 
him; but here, in this Lincoln lot 
matter, the Governor was paid a sal- 
ary for doing business, and I do not 
believe there is any question but that 
every dollar made out of those sales 
should have been placed into the 
Treasury. There could be no other 
safe way. Examine carefully the tes- 
timony of the Secretary of State ; look 
into the transactions there; see the 
manner in which they conducted busi- 
ness, and I submit whether it was do- 
ing business as it ought to 
be done. They claim it has been a 
great success, but I apprehend, if all 
the debts were paid which have been 
contracted, directly and indirectly, 
and all negotiations fulfilled which 
have been entered into for the erection 
of these buildings, there is no financier 
in the State that would take the whole 
of the boasted public buildings of the 
State, and pay tne outstandlns Indebt- 
edness that remains against them, and 
ixMke the State good for the thousands 
oracres of State lands that have been 
sold, and the proceeds of which it is 
pretended has been expended in their 
construction. 

But, Senators, this Is a matter for 
your consideration ; and this is to be 
one of the practical results of this trial. 
You are to determine whether a land 
commissioner, or any other State ofii- 
cer, can keep the records who keeps 
the books in his ofi^ce In pencil marks ; 
or whether, when you come to your 
agent and say, ^^Have you sold this 
propertv for such an amount ?^^ he can 
have his record In all right. This 
system of keeping accounts In the 
loose manner in which the land-sales- 
book was kept, while I admit there 



might have been some excuse for, be- 
fore getting thoroughly into running 
order, yet when you Took at that thing 
all over, and find It was the same at 
all of the sales. It looks as though that 
matter was conducted in that method 
for a purpose, viz : That these parties 
—the Governor amomg them— might, 
instead of giving the State what was 
properly her due, receive for them- 
selves the benefit that might arrive 
from the Increase In value of these 
lands. 

Now, Senators, I have briefly passed 
over the several Articles, and feel 
that I hav3done it very imperfectly. 
I desire to glance over the arguments 
of the respondent's counsel, and refer 
briefly to the positions they have taken. 
You win recollect that Mr. Redlck 
fourtd great fault; charging that this 
Impeachment originated In the Senate. 
It did not originate In the Senate, as the 
Senators very well know, but was the 
result of the investigations made by a 
joint committee of both House and Sen- 
ate. Most of the points advanced by re- 
spondent's counsel,I seel have already 
referred to In their connection with the 
various Articles. I was somewhat 
astonished. Senators, at the position 
taken by the counsel who first argued 
this case, and who got up before this 
honorable Senate, and charged that 
this trial was an entire farce. He 
also made repeated attacks upon 
the counsel for the State. It Is true, 
gentlemen, that the State Is not as 
well situated to procure counsel, per- 
haps, as the respondent. It Is true, 
gentlemen, that our poor State of Ne- 
braska Is not very well situated as to 
funds, and this fact may have some- 
thing to do with regard to employing 
counsel in this suit. Under the able 
financiering of the respondent, who 
for many years has had the destinies 
of our State In his control, and who, 
his counsel Informs us, like one of old, 
budded a city and ''made the desert to 
blossom as the rose," It would not be 
expected that the impoverished State 
of Nebraska could measure legal 
swords with him, the more especially, 
as when the last account was taken of 
Its treasury balance, there remained 
only the beggarly sura of seventeen 
dollars. On the other hand, the re- 
spondent has a great array of legal 
talent. We see the attorney of the 
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Omaba and North-Western Railroad ; 
the Attorney of the Omaha and South- 
western Railroad, and the Attorney of 
the Burlington and Missouri R. R., em- 
ployed to defend him, each represent- 
ino" companies receiving large land 
subsidies from the State, distributed 
by the respondent and under a law 
which he well knows he helped lobby 
through the General Assembly. There 
Is no difficulty in the respondent's 
getting counsel, for everything goes 
off like clock-work; everything is run- 
ning smooth and nice. How is it 
upon the other hand? We have gen- 
tlemen whose entire time is taken up 
by pressing duties, and who have not 
had opportunities to counsel together. 
I was surprised at the gentleman 
making the charges he did, upon the 
counsel for the State. He did not 
keep within the rule, in his argument, 
but made all kinds of charges against 
us. In referring to article 11th he 
made an attack upon the Auditor, 
charging that John Gillespie had 
turned States evidence in this matter, 
and the same charge was made in 
other specifications. Now, gentle- 
men, I am not here to defend John 
Gillespie, for I believe in ray heart 
that he has done a good many acts 
which he is not warranted by the law 
in doing, but I say that when he was 
put upon the stand, he did not volun- 
teer any testimony whatever. What 
information was got from him, was 
obtained only by close questioning. It 
is true that his testimony in the mat- 
ter is very important. It is true that 
It is important with regard to the sale 
of this block, but all this testimony 
was drawn from him. After John 
Gillespie made the statement withr re- 
gard to Butler asking him not to op- 
Eose a certain appropriation, because 
e (Butler) was out $30,000, and if 
this appropriation passed he could 
make up his loss, the counsel for the 
defendant made a very bitter attack 
upon him. Why do they do this? Does 
the counsel desire that John Gillespie 
should come upon the stand and per- 
jure himself. It would almost appear 
so. 

I now refer you, gentlemen, to that 
portion of the Governor's Message re- 
lating to our salt interests : 

*' The report of the Treasurer will 
show a small amount paid in as a 



royalty on the manufacture of salt. 
Neither of the companies engaged in 
its manufacture, can, however, be 
said to be in good working condition. 
After thorouofhly investigating the 
matter I jtm satisfied that these inter- 
ests can never be well developed with- 
out State aid, and it is of no small 
Importance to the State, that such de- 
velopment be secured at an early day. 
To carry forward the work success- 
fully, a large amount of capital is re- 
quired, and capitalists are slow to em- 
bark in enterprise of this kind, without 
some present inducements being held 
out. To the end that there may be no 
further delay, I recommend that the 
unappropriated Saline Lands, belong- 
ing to the State, be donated, under 
proper restrictions, and in limited 
quantities, to aid the enterprise now 
begun, and others that may be inaug- 
urated. This will be but just, as we 
offer no inducements and charge a 
heavy royalty, and will be but car- 
rying out the original design of the 
General Government in making this 
grant. In other States the expense 
of sinking wells is borne by the 
State, the brine furnished the Com- 
pany, ready for manufacture, and 
then a much smaller royalty exacted. 
Let me urge upon you the necessity of 
taking some action on this subject at 
once, and of hastening forward the 
day when the manufacturer of salt 
in our State, will be not only a matter 
of Commercial importance, a source 
of wealth to our citizens, but a great 
source of revenue to the State." 

Now take that message, ffentlemen, 
and the testimony of John Gillespief, 
and the other testimony, where it is 
shown that the respondent was inter- " 
ested in this matter. Here he has 
recommended a donation of lands for 
the very purpose of making personal 
gain. I rather guess, gentlemen, that 
' some of you have heard of this matter 
before ; heard of It in the Legislature 
—heard of it in this Senate chamber. 
The respondent's counsel have urged 
in his defense, that, while occupying 
the position of Governor of the State, 
he never made any money, and for 
that reason we would naturally infer 
that he should be acquitted of the 
charges brought against him now. If 
that was not the meaning of the coun- 
sel in charging that he had made no 
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money, I see no reason for making 
the statement. I claim thai ic is of but 
little importance to this Senate what 
the Gtovernor^s financial position may 
be. The people of this 
State are not responsible 
for his extravagances. It is said that 
the Governor is a verv liberal man, 
and I believe this to be true. The 
counsel has had a good deal to say 
about Brock. He has told us how 
corrupt he is ; how vile he is. He 
tells us that for more than two years 
Brock has been fooling Legislatures- 
lias been fooling the people. Now, it 
occurred to me at the time, Senators, 
that, if such were the fact, it would 
recoil against the respondent. Do 
you believe that if all this be true, if 
all these violations of the law were 
carried on for two years, that the 
respondent would not be cognizant of 
it? If all these evil and corrupt prac- 
tices existed, I think there can be no 
doubt in your minds as to the respond- 
ent having a knowledge of them. Mr. 
President, when this testimony was 
being introduced, q^id when the coun- 
sel was makhig his argument upon it, 
there was one point that occurred to 
me as rather significant— that if the 
loan was not made at the time ex- 
plained by Brock, why did the Gov- 
ernor, when these mortgages were 
made, date them back to that identical 
time? and if these certificates of de- 
posit were not issued as claimed, why 
did they not show it? If that is 
true, why did they not turn to 
this book of stubbs, and show where 
that certificate of deposit was placed 
In there, but there is nothing of the 
kind there. (Pointing to witness.) 
No, senators, that is not the 
facts in regard to those certificates, 
and such a defense will be of little 
value before this court : for I believe 
that this Senate will consider that mat- 
ter candidly. 

While I have a good many poluU 
which I had marked that I have not 
vet referred to, yet 1 know that this 
Senate is fatigued, that thev have 
listened with great patience and I have 
no doubt you desire to be released, 
and for my part I do not feel like fol- 
lowing these counsel for the respondent 
through all this testimony: two of 
them have spoken. Theh: defense is 
before you, senators, and it is for you 



to say whether it is sufficient to clear 
the Governor of the charges and 
specifications in the articles of Im- 
peachment. 

A great deal has been said about 
what an Impeachment trial is for. I 
agree with Mr. Marquette that it is to 
remove from office one who has proven 
himself unfit for office. This court 
has the power to remove from office, 
and I believe, that this Senate will not 
shrink from the discharge of its duty 
in this case. I know it has been 
whispered around that this or that 
Senator will do this or that. But I 
have confidence that if you believe 
Governor Butler is guilty of any one 
of the charges, you will vote guilty. 
The influence outside and inside of this 
senate chamber has been strong upon 
you, but I do not believe that these in- 
fluences will have any effect upon you. 
I believe that you sjould judge by 
difierent rules than In ordinary courts 
and trials, it is not a matter of dollars 
and cents but one of great importance 
to the people of this whole State. I 
believe there is such a thing as honest 
integrity that will lead a man to do 
right in all things, something more 
than simply discharging his duty, we 
want something more than that, we 
want to know that we have a Governor 
that will stand flrm like the rock amid 
the surges of the ocean. I have no 
personal feeling against David But- 
ler in the world, he may be liberal 
and large hearted, but as a Governor, 
Senators, he is a most lamentable 
failure. I believe, Mr. President and 
Senators, that I have presented all of 
the points that now occur to me and I 
almost feel like asking your pardon 
for occupying so much of your time. 
I would however ask you to remember 
that the managers in this case or near- 
ly ail of them, have not had the ex- 
perience in law that the honorable 
counsel for the respondent have en- 
joyed, and If we havt done that which 
was not In accordance with the rules 
of law. It was done without any wish 
of mine ; but being placed in this po- 
sition by the House of Representatives 
I have done what I believed to be my 
duty without any fear or favor, and I 
believe every manager In this case has 
done the same and I believe this Senate 
will cast Its vote in the same manner 
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and by that vote say whether a Govern- 
or may make use of the public funds 
for his own private use — exceed ap- 
propriations of the Greneral Assembl}% 
and speculate upon the public patri- 
mony, or whether he must be true to 
all his trusts in the exercise of his 
office ; whether the State of Nebraska 
shall be a prosperous and glorious 
commonwealth, or whether her re- 
sources shall he squandered, and she 
sink down into obscurity, which I be- 
lieve will be the case if the present 
state of things is permitted to go on 
without any opposition. The counsel 
for the respondent elaims that a ma- 
jority of the people, by their vote in 
re-electing David BuUer to office, 
passed upon his acts prior to that 
election ; but I say that question has 
nothing to do with this Court ; this is 
a case of law and evidence before you, 
and you only can decide it. It is true 
that an investigation was had in a 
committee of some of the charges 
brought in these articles ; but let me 
ask how was that investigation con- 
ducted? Every step was blocked by 
the Influence of the Governor: but 
what was the ffeeliug and conviction 
among those Representatives at that 
time? They were fresh from the peo- 
ple, and Ijnew what the people thought 
of these matters, and there was onlv, 
I believe, six men out of the 
thirty-nine but what said that articles 
of impeachment should have been 
brought in. 

Now, Senators, in view of the fact 

that lengthy arguments have been 

: made, I am willing to submit this case 

into your hands, believing yourflnd- 

' ing will be in accordance with Justice 

and with right. 

Senator HASCALL. I move we 
takp a recess until seven o'clock. 

The President put the motion, which 
was carried, and the Senate, sitting 
as a Court of Impeachment, took a re- 
cess until that hour. 



JBveninff Settion. 

Banate met at seven o'olock. 
The t^RESIDENT having called 
' order 

Senator THOMAS aaid. I desire to 
offer the following resolution : 



Ordered^ That .the question upon the 
articles of impeachment exhibited 
against David Butler, Governor of the 
State of Nebraska, be put in the fol- 
lowing manner, to-wit : The Secretary 
shall read the several articles of im- 
p eachment, beginning with Article Ist. 
After the reading of each article the 
President ' shall put the questiou of 
**GuUty" or "Not Guilty," In the fol- 
lowing form to each Senator, who 
shall rise in his place, as his name is 
called : 

Mr. Senator . How say you, 

is the respondent, David Butler, Got- 
ernor of the State of Nebraska, 
^'guilty" or "not guilty," of a misde- 
meanor in office, as charged in the ar- 
ticle? 

Each Senator, upon such question 
being put to him shall answer "guilty** 
or "not guilty" only. 

Each Senator shall be permitted to 
file, within two days after the vote 
shall have been so taken, his written 
opinion, to be printed with the pro- 
ceedings. 

I move the adqj^tion of the order. 

The PRESIDENT. Gentlemeu, 
the question is upon the adoption of 
the order. As many as are of tl)e 
opinion that the order be adopted, 
will, as their names are called, answer 
" aye." As many as are of a differ- 
ent opinion will, as their names are 
called, answer " no." 

The SECRETARY called the roll, 
and each Senator voted in the affirma- 
tive. 

The PRESIDENT. GenUemen, 
thirteen members having voted in the 
affirmative, and none in the negative, 
the order is adopted. 

Senator THOMAS. I now offer tlie 
following : 

Ordered^ That the following be 
added to the rules of practice and pro- 
cedure in the Senate, when sitting on 
the trial of impeachments : 

On a conviction by the Senate, it 
shall be the duty of the presiding offi- 
cer forthwith to pronounce the re- 
moval from office of the convicted 
person, according to the requirements 
of the Constitution. 
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No fhrther Judgment shall be ren- 
dered, except on the order of the 
Senate. 

I would state tl^t this is copied 
from the order offered by Senator 
Somner, ki the Johnson case, and was 
not adopted, because they did not 
reach it. 

The SECRETARY, by request read 
the order. 

Senator HASCALL. I move that 
the order be adopted. 

Senator GERRARD. I move that 
the Senate do retire to the Supreme 
Court room for consultation. 

Senator HASCALL. I see no ne- 
cessity for that. But I waive my ob- 
jection. 

The Senate then retired for con- 
sultation, and after a short absence, 
returned to the Senate Chamber. 

Senator TUCKER. Mr. President: 
I present the following order : 

" Ordered^ That when the Senate, 
sitting* as a court of impeachment, ad- 
journs, it will be to Monday next, 
March 27th, at 10 o^cloclc A. M., at 
which time the Senate will proceed to 
vote, without debate, on the several 
articles of impeachment exhibited 
against David Butler, Grovernor of the 
State of Nebraska." 

The order was adopted, and the 
Senate adjourned until 10 o'clock A, 
M., Monday, March 27th. 

TvreUUi Bajr't Proeeedlnn*. 

The Senate, sitting as a Court of 
Impeachment, met at 9 :15. 

The Chaplain of the Senate not be- 
\ng present, the Rev. L. B. Fifield, 
(yliaplain of the House, officiated in 
his place, and offered the following 
prayer : 

"Almighty God, our heavenly Fath- 
er, unto Thee we look for wisdom, 
truth, and love ; that these may pre- 
vail this day and this hour. Send, we 
pray, of Thy wisdom, truth, and Jus- 
tice, to stand together in this place, at 
this time. May that which shall be 
done, be that which should be <^one 



for the sake of truth, for the welfare 
of the people, for the good of the na- 
tion, and for the glory of God, Amen." 

The roll being called, all of the 
members answered to their names. 

The PRESIDENT. The Sergeant- 
at^Arms will notify the counsel for 
respondent that the Senate is in ses- 
sion. 

Mr. REDICK. Mr. President, I 
rise for the purpose of asking of this 
honorable Senate, that we have until 
to-morrow morning to finish our affi- 
davit. I have drawn up an affidavit 
or petition to this honorable Senate, 
that we have discovered new testimo- 
ny since this case was submitted last 
Saturday, bearing directly upon the 
deposit of this money. Several of the 
other articles have been abandoned 
by the Senate, and we have b^en try- 
ing to find out something more defi- 
nite about the deposit of this money. 
We have a witness whose testimony 
will be received, bearing upon that 
charge. But first and foremost. Sen- 
ators, we never will believe that there 
is a man among your number who 
wants to inflict punishment upon Da- 
vid Butler unjustly. We know there 
are men among you, who, if they vote 
**Guilty," will vote with tears in their 
eyes. For that reason I have put in 
my petition another clause, sworn to 
by David Butler. 
"In the matter of the impeachment 

of David Butler, Grovemor, Ac." 

And now comes the respondent, and 
represents to this Honorable Court, 
that since said matter of hnpeach- 
ment has been submitted to the Hon- 
orable Senators, respondent has dis- 
covered new and material testimony 
for his defense ; that if permitted he 

can prove by , and who 

will swear to the followingfacts : ♦ 
♦♦ ♦*♦♦ ♦♦ Respondent 
further says that he believes, and is 
so Informed by his counsel, that he, 
respondent, is a competent witness in 
his own behalf, under and by the spirit 
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and terms of the laws of ibis State; 
that respondent, if permitted by this 
Honorable Court to testify in his own 
behalf, will swear that the certificates 
of deposit introduced in evidence in 
this cause, in support of the first arti- 
cle in said articles of impeachment, 
were made out without his knowledge, 
and were not delivered to him for 
three or four months after the time 
thev bear date, and not until after he 
had a^eed to borrow the money from 
the State, by the consent of James 
Sweet. That he directed Brock to 
collect the money from the First Na- 
tional Bank, and put the same in the 
State Treasury, which was done. 
Respondent says that the reason why 
his counsel did not offer him, this res- 
pondent, as a witness before, was for 
the reason alone, that it was their ad- 
vice and this respondent's desire, that 
the cause should be tried upon purely 
disinterested witnesses, so far as the 
defense was concerned; having the 
utmost confidence that a perfect de- 
fense could, and was made out, so far 
as the deposit of said money in the 
Treasury was concerned. But fear- 
ing that there may be doubts in the 
mmdsof some of the Honorable Sena- 
tors, and by reason thereof do this 
respondent gross injustice." 

Then again, Section 2 : 
**In the matter of the impeachment of 

David Butler, Goverhor, &c. 
State of Nebraska, 
Lancaster County, 

Nelson C. Brock, being first duly 
sworn, deposes and says : That since 
he gave his testimony in the above en- 
titled cause he has bad a long interview 
with Governor David Burler, touching 
said testimony and has become satis- 
fied that at, or about the time the six- 
teen thousand and odd dollars were 
brought from Omaha to Lincoln by 
him he sent Governor Butler a vouch- 
er, or statement, showing the amount* 
That the certificates of deposit were 
made out at the time they purported 
to be: but he has become satisfied 
from nis talk with said Butler and 
other circumstances, th^t they were 
not delivered to him until the last of 
August or first of September; and 
when delivered to him, some arrange- 
ment had been made between said 
povernor and the Treasurer fibout 
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loaning the money, but what the ar- 
rangement was, this afiiant does not 
know. 

Subscribed and sworn to before mc 
thU 27th March A. D., 1871." 

Now, Senators, this petition, so far as 
it goes, simply asks you to permit 
David Butler to come upon this stand 
and swear before you that he paid 
that money. And what are you 
sworn to do? The very object of in- 
terjtolating that oath with the word 
* ^justice" was to let nobody swear who 
was not free to rely upon the testi- 
mony, and your oath is that you 
should do justice upon the law of evi- 
dence. Now, Senators, I asl( you to 
permit David Butler, in justice to him, 
to come before you and tell his story; 
if you don't believe him, then brand 
him as a liar. You are not bound 
upon your oath to keep out this man's 
testimony. I ask you to let that mat- 
ter come up here before you, and then 
if you convict him, convict him 
upon his own testimony. Senators, 
we come in good faith, and we ask 
3'ou to permit us until to-morrow 
morning, or until this afternoon to in- 
terpolate the new facts which we can 
prove. Give us a chance we ask in 
the name of God, to establish our in- 
nocence. I say that there are men in 
this Senate to my own knowledge 
who will be moved by justice and 
right. I therefore ask you to permit 
David Butler this one chance of es- 
tablishing his innocence. If that man 
Brock, who Is not so bad a man as he 
has been represented, if he should 
come in here, after having his mem- 
ory refreshed by a talk, with 
David Butler, and swear a little 
[differently than he has already 
sworp, will you not admit his 
testimony? Give this man before 
you, whom you have got tied up by 
^h^ law, give ^Im a change to show 
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himself clear and free of all the 
charges if he can. Brock is in doubts 
about dates, and he says he may have 
bc^n mistaken in this regard, and we 
ask that you now give him a chance 
to set this matter right. This is a case 
of life and death. I do not mean you 
to understand that, if your decision is 
against David Butler, he will resort 
to violent means to end his life, but I 
do mean that I know, from my ac* 
quaintance of Governor Butler, that 
he would prefer to lo^e his life to 
having the infamy and disgrace 
heaped upon him which will result 
from a conviction in this case. I am 
going to stand by this man as long as 
life lasts, because I am convinced that 
he is innocent. Tell the Senators, 
Estabrook, that there is no precedent 
for this in the Hubbell case ; tell them 
they can cite to nothing like this in 
that celebrated case. 

Mr. ESTABROOK. Will you please 
address the Senate? 

Mr. REDICK. I am addressing the 
Senate right over your head, sir. 
There is no precedent for this, gentle- 
men, in the Hubbell case, but there is 
a precedent in the High Court of 
Heaven, where justice will be dealt 
out unbiased by personal feeling, 
preiJIjudice, or malice. 

Manager PORTER. Mr. President, 
I agree with the counsel for the re- 
spondent fully, in reference to what 
he said would be the effect of finding 
this respondent guilty ; but I remem- 
ber when this case first came up, of 
hearing that the respondent insisted 
upon the utmost letter of the law be- 
ing followed, and when the matter of 
continuance was brought up by the 
managers, they objected to it because 
we did not file afSdavits setting forth 
vrtaat was expected to be proved by 
those witnesses, and ' it was refused. 
Now, sir, as this trial has proc^p^e(f, 



ample opportunities have been given 
to the respondent to produce his testi- 
mony, and by their own admisMon 
they had made their defence, and now 
at this time they want to open up 
this case again. I believe that the 
request is unprecedented and unwar- 
ranted, and that it is now brought in 
here to defeat the ends of justice. 

Mr. ESTABROOK. As a usual 
thing, we have the tragedy first, then 
comedy, but this order has been 
changed In this case. The gentleman 
came here so full of bis jokes that it 
went into the papers that whenever 
he rose there was a laugh In' the gal- 
leries. He seemed yesterday to be 
tiy ing me for making fire-wood of my ^ 
door-yard fence, that might be denom- 
inated the farce ; but now he comes in 
and does whine so pitifully that he 
almost moved me to tears, and this is 
the tragedy part. What is most amus- 
ing of it all is that we filed an appli- 
cation here, we had to state who our 
witnesses were and what we expected 
to prove by them. But this affidavit 
I states that a blank person, will testify 
to blank. That Is to say, that blank 
will testify to blank, and on that he 
asks a continuance. If you grant 
that application, you throw the door 
open for us to produce rebutting tes- 
timony, and we can bring in any of 
our witnesses, whom we have not 
been able to procure, here now, and 
then, being presented in a new light, 
the whole thing will have to be ar- 
gued. It seems that the absent wit- 
nesses have all turned up suddenly, 
and perhaps if this Is granted, wo can 
ha^ some of them here. They seem 
to have dropped right in here like frogs 
after a thunder storm. For my own 
part I am not going to oppose this 
continuance. 

Senator HASCALL. I woul^ pff§v 
thefoUpwlug; 
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'* Ordered, That this case stand ad- 
journed until the last Tuesday in May, 
1871, at 3 o'clock p. m. of that day, 
and that at that time both the Man- 
a^ii^ers and the respondent be per- 
mitted to introduce any new evidence 
that they may have, touching the 
matters in controversy in this case." 

The PRESIDENT. Senator Has- 
call offers the following— (order read.) 
The chair is of the opinion that the 
motion is not in order. 

Mr. REDICK. Mr. President and 
Senators : We would lil^e to consult 
together a few moments. (After con- 
sulting.) We will consent to that 
motion. I think the counsel and 
Managers can agree among them- 
selves upon it. 

The PRESIDENT. The chair will 
submit the motion if both parties de- 
sire it. 

Manager DOOM. Mr. President: 
We will not agree to that. 

The PRESIDENT. Then the chair 
will hold that the motion of the gen- 
tleman from Douglas is not in order. 

Mr. MARQUETTE. Upon the 
broad principle of trutl^and justice, 
we ask to be allowed to bring this 
witness upon the stand. And we have 
other witnesses, who, if we are grant- 
ed the right, if this adjournment takes 
place, will prove the same facts. We 
have asked nothing before, and I 
think it nothuig but fair this be grant- 
ed. The Managers have asked, and 
been granted, a continuance. They 
have had time to prepare their argu- 
ments ; and we now. pending an ad- 
journment— [Here the counsel was 
interrupted by a general consultation 
among the Senators, and sat down.] 
' Manager PORTER. It seems to 
me this continuance now asked for* if 
I understand the question, is to pre- 
pare affidavits for the purpose of se- 
curing a longer continuance. Now, 



we are certainly opposed to the grant- 
ing of this continuance at this time. 
In the first place we do not belieye the 
respondent a proper witness. In the 
second place we do not believe this a 
proper time to have his testimony in- 
troduced. It appears to me, Mr. 
President, as though it was trifling 
with this Court, after having passed 
through the trial, to come in and ask 
a continuance of this kind. Is it ex- 
pected that the members of this 
Court can remain here in session, 
or the Managers to pros- 
ecute this case? I apprehend 
it is not for the purpose of reaching 
the ends of justice, but to dtfeat them. 
How long do the members of this Sen- 
ate desire to be followed around to 
have these influences brought upon 
their minds for ever, until tired out 
and weakened, and the court fallen 
to pieces of its own weight by this 
kind of practice? I would be glad if 
I could consistently consent; but I do 
not believe it is for the purpose of re- 
ceiving justice, but to defeat. I do 
not believe it is in accordance with 
the rules governing this court, or the 
witness a competent one to testify on 
his own behalf; and if he was a com- 
petent person, this is not the tlmb. It 
is asked for the personal convenience 
of the respondent, and for the purpose 
of doing injustice to the people of this 
State. 

Mr. BRIGGS. It seems to me the 
honorable Manager does not compre- 
hend what we are asking for. We are 
not asking a continuance. We never 
have asked one. What we are asking 
now is simply this— that we have time 
to prepare the affidavit Mr. Redick 
has— not a continuance. I do not 
know but we are ready to proceed, if 
this application be granted, to-morrow 
mominy. And I ask, Senators, i^ 
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they did not have time to prepare affi- 
davits themselves? Mr.Kediclc has 
explained the situation. It is all the 
application we have at this time- 
simply a few hours to plaee our affi- 
davit in shape, that we may present it 
to this court. The member for Doug- 
las has made a motion to continue the 
case for sixty days. It is true we may 
consent to that application. All we 
aslc now is time to place our affidavit 
in form. Then senators will see it, 
and be able to decide whether our ap- 
plication can be granted or not. You 
will bear in mind we have not detained 
this Senate ; but upon the other side the 
honorable Managers have asked for a 
continuance of sixty days and now 
they are, all at once, in a hurry about 
this matter. We have not detamed 
you an hour. All the applications 
for delay have come from the other 
side. And now we ask. In the name 
of justice, that this man may 
have an opportuuity to go on 
the stand himself. I believe, with 
Mr. Marquette, that he is a competent 
witness; and we expect to produce 
other witnesses these drafts did not 
come into his hands until long after 
they were issued. We ask that we 
may have time to prepare our papers. 
Senator TUCKER. I desire to ask 
the counsel if two o'clock will be suf- 
ficient time. 

Mr. BRIGGS- AVe would ask Ull 
to-morrow morning. 

Senator TUCKER. I make my mo- 
tion till nine o'clock to-morrow morn- 
ing. 

Mr. REDICK. And, Senators, rec- 
ollect this— that what we propose to 
prove we will put on paper and will 
not ask you to take our word for it. 
And after you read it you can say 
whether It is competent or not. We 
ask nothing unfair. We ask only the 
right to defend ourselves ; to— 



Senator THOMAS. I move that 
the Senate, sitting as a Court of Im- 
peachment, retire for consultation. 

The PRESIDENT. The question 
is upon the motion made by the gen- 
tleman from Nemaha, that the Senate 
retire for consultation. As many as 
are of opinion that the motion pre- 
vails, will, as their names are called, 
answer '*aye;" as many as are op- 
posed will answer '•no." The Clerk 
will call the roll. 
The following is the vote : 
Yeas— Cropsey, Gerrard Hascall, 
Hilton, Mctz, Kennedy, Sheldon, 
Thomas, Tucker, Tennant, Mr. Presi- 
dent— 11. 
Nays — Brown, Hawke— 2. 
The PRESIDENT. Eleven mem- 
bers having voted in the affirmative 
and tu o in the negative, the motion is 
adopted and the Senate will now re- 
tire to the Supreme Court room. 

On the return of the Senate to the 
Senate Chamber, the President called 
the house to order. 

The PRESIDENT. The Senate 
havins: had In consideration the mo- 
tion for allowing the defendant till 3 
o'clock this afternoon to perfect and 
file his affidavit and application, have 
adopted the following order : 

''If the defendant's counsel desire 
to make application to admit new 
testimony, or for a new trial, or for a 
continuance, to do so m writing, and 
that said application be heard by the 
Senate upon affidavits presented by 
counsel ,for defendant, and without 
debate by counsel of either party." 

Mr. REDICK. I shall ask permis- 
sion of the Managers to withdraw that 
affidavit, and substitute one more 
complete. * 

Manager DOOM. If I understand 
correctly the order adopted by the 
Senate, the counsel for defendanc will 
submit affidavits, and upon that appli- 
cation, counsel will not be allowed to 
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debate. I understand that they will 
allege in their affidavit, that they can 
prove certain facts, and this is virtu- 
ally admitting testimony. I suggest 
that we be allowed to file a counter 
statement. ^ 

Mr. REDICK. Mr. Doom, can you 
cite a precedent for this? 

Mr. DOOM. I don't Icnow as you 
can cite a precedent for what you aslc. 

The PRESIDENT. This discussion 
is entirely out of order. 

Mr. MARQUETTE. Mr. President, 
I do not think it necessary to take up 
any more time. We want all the time 
we can get. 

Senator TENNENT. I move that 
the Senate, sitting as a Court of Im- 
peachment, now take a recess till 2 
p. M. 

This motion being put. was carried. 

Senate adjourned. 

Afternoon flegglon. 

The PRESIDENT. The hour fixed 
for the trial of David Butler, Gov- 
ernor of the State of Nebraska, having 
arrived, the Secretary will call the 
roll. 

Roll called, and all the Senators 
present. 

The Managers and their counsel 
and respondent and his counsel 
present. 

The PRESIDENT. Gentlemen: 
Under the order adopted by the Sen- 
ate, I will inform the honorable coun- 
sel for the respondent that the Senate 
will now hear their application. 

Mr. Redick read the following : 
In the matter of the impeachment of 

David Butler, Governor, &c. 

Now comes the respondent and 
moves this Honorable Court to grant 
a continuance for thirty or sixty days 
from this date, and In support of said 
motion makes the following affidavit : 
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State op Nebraska, > 
Lancaster Co. > ^ 

Governor David Butler, being first 
duly sworn, deposes and says that, 
since this cause was submitted to the 
Honorable Court on Saturday last, 
this respondent has discovered new 
and material testimony to liis defense. 
That he has ascertained this morning 
that the power of attorney given to 
Nelson C. Brock wa? executeu to said 
Brock by me, as Governor of this 
State, and that at the time he, said 
Brock, collected said funds, at the 
First National Bank, he stated that 
he was Deputy State Treasurer, and 
called there to collect the money dae 
the State, and if not in these exact 
words, in words of the same import 
and effect. That he is informed by 
John I Redick, one of his counsel, 
that he called at the office for the 
power of attorney, o* a copy thereof, 
and he was informed by Mr. Kountze 
that the power of attorney was re- 
turned to Washington with the draft. 
Affiant further represents that be 
verily believes that the power of 
attorney ran to Nelson C. Brock as 
Deputy State Treasurer. That he 
can only prove these facts by the pro- 
duction of the power itself; and if 
this Honorable Court will grant him 
the time herein asked, he will produce 
the power of attorney, or a certWed 
copy thereof, before this Honorable 
Court when they shall again meet. 

Affiant further says that he can 
prove (and learned for the first time 
this morning) by C. H. Gere that 
Nelson C. Brock told him that be sent 
Governor Butler a voucher for the 
amount of money so deposited in the 
Treasury by affiant; and affiant 
further says that he (affiant) will 
swear, and hereby makes oath, that 
he received the voucher, but after 
diligent search of all his private 
papers is unable to find the same. 

Affiant further says, that he be- 
lieves, and is so informed bv 
his counsel, that he, respond- 
ent, is a competent witness 
in his own behalf, under and by the 
spirit and terms of the laws of this 
State. That respondent, if permitted 
b^ this honorable court to testuy in 
his own behalf, will swear that the 
certificates of deposit introduced in 
evidence in this cause in support of the 
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flrst article of impeachment, were 
made out without his l^nowlecige, and 
were not delivered to him for three or 
four months after the time they bear 
date, and not until after he had agreed 
to borrow the money from the State, 
by the consent of James Sweet ; and 
affiant further states that he directed 
said Brock to collect the money under 
the power of attorney, and put it in 
the State Treasury, stating to said 
Broolc, at the time, that the money 
was not affiant's, and he had no inter- 
est in it, but the same belonged to the 
State, and affiant supposed the same 
was in the Treasury, as all otlier State 
monies; and at the time said money 
was loaned to him it was not the 
identical funds in question, but was 
out of the general funds of the State, 
and loaned to affiant in the usual way, 
as other monies were loaned. Affiant 
further says that he has just learned 
from good authority that he can prove 
by the Register of Deeds of Pawnee 
County, that the Arst mortgage, tvhich 
is spoken of in the testimony in this 
case, was transmitted by the State 
Treasurer to said clerk, together with 
the usual recording fee, directing him 
to record the same. Affiant further 
says that he has learned since the sub- 
mission of said cause, that he can 
prove by Nelson C. Brock tliat he took 
the acknowledgment of said mort- 
gage of this affiant and his wife, as 
notary public, but omitted to attach 
his signature to the acknowledgment, 
as notary public. Affiant further says 
that be has learned since the submis- 
sion of said cause, from Seth Robin- 
son, late Attorney General of the 
State, that he (said Robinson) knows, 
or is quite certain, that said mort&rage 
is in existence, and not destroyed ; and 
affiant says that he believes that the 
same can be found, and that he can 
produce the same if due time is al- 
lowed him to make search therefor, 
and read the same before this honor- 
able court. Affiant further says that 
he will swear, if permitted to by this 
honorable court, that all the delay and 
latches in and about the execution, 
delivery and record of the second 
mortgages and bonds was occa- 
sioned almost entirely by the 
acknowledged dilatory habits of 
the Treasurer, James Sweet, but 
without the least intention on his part 
S7 



to wrong the State, ^ut this affiant 
admits that he, to some extent, was to 
blame for this carelessness, but swears 
that the carelessness on the part oi 
both himself and Sweet was to a great 
measure induced and brought about 
by the perfect confidence they had in 
the integrity and good Intentions on 
their part, in the whole transactions, 
never dreaming that disgrace or in- 
famy would ever be the result. 

Affiant further says, that he is in- 
formed and believes, that he can dis- 
prove and set at rest the statement 
made by Nelson C. Brock, that lie 
paid a note for affiant at Omaha in the 
sum of three hundred and odd dol- 
lars, not that he wishes to impugn the 
motives of said Brock in making the 
statement that he did, but to show 
that he was entu'ely mistaken. 

Affiant further says: that he has 
learned, after having a conversation 
with James Sweet touching the loan 
of said money, that he believes he can 
prove by said Sweet, that he, said 
Sweet, first suggested, to affiant, and 
as early as July or August, 1869. that 
he had better loan that amount of the 
State money and pay interest on the 
same, than to let it lay, drawing no 
interest, and that all delays and latch- 
es about execution, delivery and re- 
cording of said mortgages was more 
occasioned by the usual negligence of 
said Sweet, than that of this affiant, 
but still not desiring to screen this 
affiant from blame entirely in this re- 
gard. 

Affiant further says that he can 
prove by said Sweet, that for a con- 
siderable length of time thev con- 
tinued to invest State money in gov- 
ernment securities, and had done so 
to the extent of ^50,000 or $60,000, 
and in a short time, by reason of the 
depreciation and shrinkage of said se- 
curities, the State had lost $7,000 or 
$8,000 in each, and it was then, that 
said Sweet and this affiant, and the 
Land Commissioner, upon consulta- 
tion came to the conclusion that they 
had better, for the best interests of the 
State, invest the surplus money 
in good real estate securi- 
ties, and hence the several loans re- 
ferred to in said articles of impeach- 
ment, were made. 

Affiant further says that he can 
prove the following fact, which he has 
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just learned ; to-wit: that when Brock 
was asked to report the interest paid 
on said money, he replied to the wit- 
ness, who will so swear, that although 
the interest was not in fact paid, but 
Governor Butler has warrants to the 
amount of 92,000 or ^,000 in bank, 
that he would pay the interest and 
take the same out of the warrants, 
which he was autliorized to do. 

Affiant therefore prays this honor- 
able Court, to grant to him a continu- 
ance for such time as you shall think 
right and proper, in order that this 
affiant may make this defence perfect 
and complete, and that justice and 
nothing but justice may be done. 

David Butler. 

Sworn and subscribed before mo, 
this 27th day of March, A. D. 1871. 
R. P. Beecher, 

[Seal.] Notary Public. 

Senator HASCALL. I move that 
the Senate retire for consultation. 

The PRESIDENT. Gentlemen : It 
is moved that the Senate now retire 
for consultation on the application 
filed by the respondent. As many as 
are of opinion that the Seuate should 
retire, will, as their names are called, 
answer '^Aye;" as many as are of the 
contrary opinion will answer *'Xo." 
The clerk will call the roll. 

The clerk called the roll, and all 
the members answered in the affirm- 
ative. 

The Senate then retired. 

IN THE SUPREME COURT ROOM. 

The Secretary called the roll and 
all were present. 

The President stated the question 
for consideration. 

Senator Tucker moved that an ap- 
plication for a continuance be granted, 
and that tlie case be continued until 
Tuesday, the 30th of May. 

Senator Thomas opposed a contin- 
uance; there was none asked. The 
counsel for the respondent urged that 
*a centinuance be refused the Man- 
agers, because they were all ready. 
The law allowed every person one 



fair trial ; they occupied the position 
of a jury, and should be ready to 
render their verdict. The application 
would be inadmissible in any court. 
The affidavit said: "Affiant ftirther 
says he has learned, after having a 
conversation with James Sweet, 
touching the loan of said money, he 
believes he can prove by said Sweet 
that said Sweet first suggested to affi- 
ant, and as early as July or August, 
1869, that he had better loan that 
amount of State money.'^ If James 
Sweet would swear that, why did not 
they attach his affidavit; but this 
merely said that *' after having a con- 
versation, he believes he can prove so 
and so." They (the Senators) 
had given one fair trial, when the 
counsel for respondent said they were 
ready, and justice now required they 
return to the Senate Chamber and say 
whether David Butler was guilty or 
not. If they adjourned for sixty days 
the whole thing became a perfect 
farce, and it would be evident to the 
people of the State that they were 
shirking the responsibility the law had 
put upon them. 

Senator SHELDON said they com- 
menced the trial on the fourth of that 
month ; the Managers asked a contin- 
uance of sixty days, which the coun- 
sel for the respondent opposed, say- 
ing they were ready to proceed at 
once to trial. The Senate had con- 
tinued along from day to day till, on 
the part of the respondent, the coun- 
sel said they were perfectly satisfied 
and willing to submit the case without 
argument. They occupy two days in 
closing their arguments, and the Sen- 
ate decided to render its decision that 
day at nine o'clock. At that time the 
respondent came in and asked for 
time to reproduce the same men to 
testify that what they swore to before 
was wrong. Now he was willuigtbe 
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case should be closed, and If any man 
belieyed Gtovernor Butler was not 
guilty, let bim take the responsibility 
and say **No." He should vote 
against continuanoe. 

Senator HASCALL oould not re- 
gard it as a continuance, merely for a 
continuance to obtain new testimony. 
If a continuance at all, it was one for 
a new trial. There was no such thing 
as continuing a case after it was once 
closed, argued and sent for decision. 
If the counsel for the respondent had 
discovered new testimony which 
would authorize the Senate, as 
a court of law, to say a 
new trial should be granted to 
reliable evidence to be brought in, 
which bad been found since the trial 
was closed, that was a different thing. 
If sufficient showing was made in the 
affidavit to authorize the granting of a 
new trial, he was in favor of it. But 
he failed to see where the newly dis- 
covered testimony existed. Yet if the 
respondent had procured testimony 
he did not know how to procure be- 
fore,then he was in favor of a continu- 
ance being granted, and both sides to 
be allowed to Introduce new testimony. 
He took the same position as the gen- 
tleman from Nemaha. 

Senator THOMAS again spoke and 
sakl this was a matter of mere trilling 
with the Senate, and would not be tol- 
erated by any Court in the land. 
They had a duty to perform and he 
was ready to do his. 

Senator CUNNINGHAM said there 
was a high official upon trial for 
a thing, that, to him, might 
be dear, perhaps dearer than his life. 
And he was reminded, by the argu- 
ments there, of the technical foils at- 
tempted to be thrown around Gov. 
Butler, of the demand that was made 
to obtain the pound of flesh by the 
fienrer. It might be that thQ bond of 



the law would give the pound of flesh 
in that instance, if strictly enforced 
according to the laws of practice in 
the courts in which the gentleman 
from Nemaha had practiced; and it 
might bo that the pound of flesh 
should come IVom near the heart of 
that man; but he apprehended they 
were not to be tied up there by the 
rules and quibbles of lawyers, 
under which they had been 
used in prosecuting their victims. He 
apprehended that the Senate had the 
right to take into consideration the 
importance of the case; that they 
have the right to consider what that 
man had at stake ; they were on oath 
to do justice ; and there was an affida- 
vit there in which there were some 
essential things alleged ; there was a 
vital question involved there, whether 
a certain sum of money was ever put 
in the Treasury of the State. It had 
been in evidence that the power of 
attorney was given Brock as Deputy 
Treasurer, to get that money and 
bring It from Omaha, and the ques- 
tion had been raised as to what the 
form of that power-of-attorney was. 
Whetlier it was directed to h'.m as 
Deputy Treasurer, by David Butler, as 
an individual. David Butler believed 
he could procure that power-of-attor- 
ney ; and if he believed that power- 
of-attorney would show that Brock 
was directed to bring that money, not 
as agent for David Butler, but as Dep- 
uty Treasurer of the State, was not 
that a vital and Important point In the 
evidence? And their affiant swore he 
had Just learned this power-of-attor- 
ney was sent to Washington, and that 
it was there in some of the depart- 
ments of the Government. And there 
was another fact in that allegation that 
a voucher was given at^that time, and 
the affiant stated he could prove, by 
witnesses, that ^hat vpuch^p was 
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Driven; and by Brock himself, the 
party who issued the voucher, the 
form of which would have something 
to do with the merits of the case. 
Without goin^ fUrther as to the alle- 
gations of the affidavit, that was suf- 
ficient, in his opinion, for grautmg the 
continuance. He did not assume to 
say as to how much time, or that a 
continuance be granted for any con- 
siderable time, but it did seem 
to him, if there was any evi- 
dence to prove the innocence of 
that man, they should allow him the 
benefit of it. He hoped that the senti* 
ment expressed by the gentleman 
from Nemaha would not prevail^that 
they go directly to the Senate Cham- 
ber without allowing the respondent 
an opportunity to bring in that new 
evidence ; but that they should allow 
him to bring in all the evidence he 
could, in a reasonable time. 

Senator BROWN could not agree 
with the gentleman from Nemaha to 
go Into the Chamber and vote then, In 
view of the application before them ; 
more especially as the application 
was made by a man who had enjoyed 
the confidence of the people for so 
long a time. He was willing to vote 
for a continuance for a reasonable 
time. 

Senator KENNEDY said if they 
had any assurance that they would 
produce evidence that would clear the 
Governor, then he would most assur- 
edly vote for it. But, if they found 
enough evidence on the school fund 
question there was enough to impeach 
him on the other points. All his feel- 
ings were towards the Governor ; but 
any man who placed himself in antag- 
onism to the laws should be held res- 
ponsible to th^ law. He believed 
David Butler had had a fair trial, and 
If he proved the money was in the 



Treasury he had not proved how Ik 
got out. 

Senator CROPSEY agreed that the 
views expressed by the Chairman, 
that a man in the position of Gover- 
nor should have an opportunity to 
produce any new evidence he could. 
Considering the serious character of 
the case, and also that Gk)vemor But- 
ler was, to a certain extent, undergo- 
ing punishment, he should vote for a 
continuance. 

The PRESIDENT then put the 
question, with the following result :— 

Yea— Messrs. Cropsey, Gerrard, 
Hascall, Hilton, Tucker, Tennant, Mr. 
President— 7. 

Nay— Messrs. Brown, Hawke, Metz, 
Kennedy, Sheldon, Thomas — 6 

The Senate then returned to the 
chamber. 

After the Senate returned to the 
senate chamber, the house was called 
to order by the President, 

The PRESIDENT. The Senate 
have had under consideration the ap* 
plication filed by the counsel for re^ 
spondent, and have adopted the fol- 
lowing order : 

^^ Ordered. That the application for 
continuance be granted, and that the' 
case be continued uutU Tuesday, the 
30th day of May, 1871, at 3 o'clock, P. 
M., and at that time both parties may 
introduce any further testimony that 
they may desire." 

Senator TUCKER. Mr. President, 
I move that the Senate, sitting as a 
Court of Impeachment, do now ad- 
Journ until Tuesday, May 30th, 1871, 
at 3 o'clock, P. M. (Motion adopted.) 

The PRESIDENT. Gentlemen, the 
motion having been adopted, the Sen- 
ate sitting as a Court of Impeachment 
for the trial of David Butler, Governor 
of the State of Nebraska, stands ad- 
journed until Tuesday, May 30th, 1871, 
at 3 o'clock, P. M ^ 
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Lincoln, Nebraska, > 
Tuesday, May 30, 1871, 3 p. m. J 

The Senate was called to order by 
C. H. Walker, Secretary. 

All the Senators present. 

A communication was read from 
Acting-Governor, W. H. James, an- 
nouncing the resignation of President 
E. E. Cunningham. 

On motion of Senator Tucker, Sen- 
ator Brown was elected temporary 
President. 

On motion of Senator Gerrard the 
Senate proceeded to the election of 
a permanent President. 

After nineteen ballots were taken. 
Senator Sheldon was elected, who de- 
clined to serve ; and on the twenty- 
first ballot, Senator Hascall was 
elected. 

The Senate then, at 8 P. M., ad- 
journed till to-morrow morning 9 
o'clock. 



Wednesday, May 31, 9 a. m. . 

Senate met. 

After the Journal was read and ap- 
proved, Acting-Governor James ad- 
mmistered the oath of office to Presi- 
dent Hascall. 

The roll was called and all the Sen* 
ators responded to their names. 

The PRESIDENT. I have received 
the following communication, which 
the Secretary will read : 



I To the Honorable PreiUlent of the Sen- 
ate : 

Sir.— I take the liberty, upon the 
re-assembling of your honorable body, 
to communicate with you upon the 
subject of the five per cent. fund. 

Early in the spring of 1869, soon 
after the collection of that fund, I 
made a loan from the State of Ne- 
braska of $16,881.26, and afterwards 
amply secured the same by bonds and 
mortgages. 

This was done in perfect good faith, 
and with the understanding that the 
loan was perfectly legal. 

Many of my fellow citizens have 
differed with me as regards the legali- 
ty of the loan, and the sufficiency of 
the securities, and while I am un- 
changed in my opinion on the subject, 
and conscious that I have, at no time, 
done other than my duty in the prem- 
ises, I am ready and willing (in order 
that this subject of dissension may be 
disposed of ), to deposit in the State 
Treasury, the full amount of said loan 
with Interest from the 25th day of 
May, 1869— the date of the arrival of 
the fund in Lincoln, in charge of the 
Deputy State Treasurer,— and I ask 
for the passage of an act providing 
for the cancellation of the securities. 

I sincerely trust that this proposi- 
tion on my part may be received in 
the same spirit In which It is made, 
and that harmony may again prevail 
in the administration of our State Gov- 
ernment. 

David Butlbr. 

Executive Department, 

Lincoln, May 30, 1871. 

The PRESIDENT. What disposi- 
tion will the Senate make of the com- 
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municatlon? If there are no suggee- 
tioDS, the next order of business will 
he taken up. Are there any resolu- 
tions? 

Senator THOMAS. Mr. President : 
I offer the following : 

Ordered, That at 11 A. M. to-day, the 
Senate resolve Itself into a court of 
Impeachment for the consideration of 
Articles heretofore presented by the 
House of Representatives against Da- 
vid Butler. Governor, as Is provided 
for In our 24th Rule as follows ; 

24. If the Senate shall, at any 
time, fall to sit for the consideration 
of articles of impeachment on the day 
or hour fixed therefor, the Senate may, 
by an order to be adopted without de- 
bate, fix a day and hour for resuming 
such consideration. 

Which was adopted and a recess or- 
dered. 

AFTER RECESS. 

The Senate met at 11 : 15 A. M. 

The PRESIDE>rT. The time hav- 
ing arrived, fixed by the order of the 
Senate for resuming the consideration 
of the articles of Impeachment against 
David Butler, Governor of the State 
of Nebraska, the Senate will now re- 
solve itself Into a court of Impeach- 
ment, to proceed with said case, and 
the Sergeant-at-Arms will make due 
proclamation. 

SERGEA2?T-AT-ARMS. Hear ye, 
hear ye ! All persons are commanded 
to keep silence, on pain of Imprison- 
ment, while the Honorable Senate sits 
as a court of Impeachment for the 
trial of David Butler, Governor of 
Nebraska. 

The Journal was then read, when 
Mr. Redick rose and said: **Mr. 
President: I desire to say that my 
impression, from hearing the Journal 
just read, is that the motion for a con- 
tinuance, made on the last day of the 
court, came from the side of the Man- 
agers, or from the Senate. The coun- 
sel for the Respondent, it is true. 



asked for a brief delay in order to se- 
cure and Introduce new testimony. 
But I do not think we asked for sixty 
days' time. However, the original 
order will show. 

The SECRETARY. The affidavit 
of respondent shows that he asked for 
a delay of thirty to sixty days. 

Manager MYERS. Mr. President: 
I desire to state that the Managers on 
the part of the House of Representa- 
tives have retained Judge Wakeley to 
assist In conducting the trial of the 
articles of impeachment. Judge 
Wakeley is now present. 

Mr. ESTABROOK. Mr President: 
It will be rembered that when this 
case reached a conclusion on the 
former trial, the counsel for the re 
spondent asked for a continuance, I 
tlink, at least for sixty days, to enable 
the respondent to Introduce furUier 
testimony. The Senate very courte- 
ously granted that request. There- 
fore, the Managers signify their readi- 
ness to go on with the trial, now that 
the period of that continuance has 
elapsed; and hope the respondent 
and his counsel will at once proceed 
to introduce whatever new testimony 
they may have. 

Mr. REDICK. Mr. President: I 
do think it is true that the motion for 
a continuance was on our part, but 
the Senate will well recollect that .vhen 
we first made the application, we only 
asked until in the afternoon, our affi- 
davits were given so, and we expressed 
at the time that we wanted simply a 
few days to get certain testimony that 
was In Washington, that was one 
branch of our testimony, but the 
motion to adjourn sixty days came 
from the Senators, or from the other 
side, I do not know which, so It mast 
not be charged upon us that we asked 
this longer time, although It may 
have been embraced In our motion. 
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Some new testimony we thought we 
had, — and think ' yet — we have 
made some effort to obtain and 
if it becomes necessary, perhaps we 
have it. I allude to the testimony of 
this Power of Attorney, which, per- 
haps, would have a good deal to do 
with this school fund loan, which 
seems to be the bone of contention in 
this whole difficulty. Now, the Gov- 
ernor says he trusted to me to send 
and get the copy ; I say, I trusted to the 
Governor. Our State and United 
States Courts have been in 
session all the time since I went home 
and to tell the truth, Senators, I never 
thought of it ; the Governor has not 
got the paper, and I cannot say at this 
time, Mr. President, what we will do 
in regard to taking further testimony ; 
we will be compelled to submit our case 
just where it is, and there being some 
excitement in the house this morning, 
I have been in and had not a chance 
to talk with the Governor. I suppose 
there is no great hurry about this 
thing. If the honorable gentle- 
men on the other side will 
continue this case until to-morrow 
morning at nine o^clock, we 
will come in prepared to do something 
—go on with the trial and introduce 
some new testimony we can 
reach, or submit it upon what we 
have already taken. If this case goes 
on, Mr. President, there are one or 
two preliminary questions that, per- 
haps, ought to be settled. May we 
have them or not? 

I will simply say that in behalf of 
the balance of the counsel and the 
Governor, that at this present time we 
are not prepared to say what we will 
do. If the Senate will say when this 
case shall proceed, we will work up 
our opinions. Only lix the time when 
it shall go on. It is admitted by all 
hat this case has been run a little 
ss 



loosely on all sides, and we are not 
quite prepared to say what we want to 
do. To-morrow morning will give 
what time we want to determine what 
we will do in this matter. 

Manager MYERS. We have had 
so many requests and grants for de- 
lay, and it would be a very pressing 
necessity that would induoe the Man- 
agers, on the part of the House of 
Representatives, to grant or consent- 
whatever the Senate may do— to a 
further continuance. We are ad- 
journed for sixty days with this un- 
derstanding, that the counsel for the 
respondent would come here prepared 
with their evidence, which they boast- 
ed they had ready, and would have 
ready to-day, and they are now here 
without that testimony. The counsel 
for the respondent has not even seen 
the Governor. That is a fault of his 
own, for which the Governor is not 
responsible. 

Mr. REDICK. That is, this morn- 
ing. 

Manager MYERS. The gentleman 
has had ample opportunity of seeing 
the Governor. We would like to 
know, before proceeding further, 
what the character of that testimony 
will be— if it is testimony in chief it 
would compel us to introduce our tes- 
timony. But on behalf of the Man- 
agers I would say that we are ready 
to proceed with the case now in its 
regular order, as laid down by the 
rules of the court; or we are ready 
now, without introducing any further 
testimony, but submit It immediately 
to the Senate. We have nothing to 
prepare. We stand here on all-fours. 

Mr. REDICK. I hope the gentle- 
man did not misunderstand me— I do 
not think he is smart enough— when I 
said I had not seen the Governor. I 
did not mean to say that, and do not 
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think you (to Manager Myers) under- 
stand me so; if you do not, you ought 
to be frank enough to tell your friends 
what you did understand. 

Mr. ESTABKOOK. Mr. President : 
It seems to me that after all this dally, 
and at the su^<^estion of the counsel 
for the respondent, made with a great 
deal of eclat, and pomp of circum- 
stance, with the affidavits on the file 
that they had discovered new tes?ti- 
mony and new witnesses, and desired 
time to procure them, we are entitled 
at least, to have it made known here 
whether they have any testimony or 
not ; whether this thing is again to be 
tried, again to be heard, or 
whether it is to be submitted 
or not ; what is the desire of the par- 
ty who made the motion ; w hether it 
was in good faith, and whether he in- 
tends to maintain that faith before this 
Senate; whether he has anything 
further to shov^ ? It seems to me that 
it is due to the Managers and the Sen- 
ate for them to indicate whether they 
mean to go on with the testimony they 
pretended to have, and swore they 
had, or whether it is to be dropped 
here; or, if it is to be adjourned for 
the purpose of manipulating the other 
branch of this body, let us know that. 

Mr. REDICK. We are not desiring 
to do that at all General ; there is a 
question to settle like this— I do not 
know whether it is a difficult one or 
not— whether we are to try this all 
anew or not, that is a little matter 
that will figure here quite extensively. 
There is a new juror, Mr. Lynch. He 
is not here, we are expecting him 
everyday. If a new juror comes in 
the box, I would like to know how 
we are going to try this latter end of 
the case, and how he is going to ren- 
der a good solid verdict, on his oath, 
without knowing what he swears? It 
seems to me this is no small matter to 



pass on the impeachment or discharge 
of the Governor' of the State— espe- 
cially of a young State like Nebraska 
— to bring in a new juror who never 
heard a word of the testimon}*, and do 
not know whether he has ever seen 
the proceedings. Bringing him in 
here, have him pass guilty or not. 
Why it is a matter worthy of 
thought, we are waiting for him to 
come or not, so as to have the Gov- 
ernor and his counsel decide whether 
they ought to go into this thing anew, 
or whether to go on and introduce 
further testimony under the resolution 
passed on the 30th of March, and that 
is what is the matter. If anybody 
knows whether Mr. Lynch is coming 
or not, we can settle one qiiestion on 
the part of the Governor and his coun- 
sel. He is not here, and supposing 
we want to introduce a part of our 
testimony, proceed with this case to- 
morrow, and next day, and then he 
should come, see where we would be. 
There can be no fair verdict, no fair 
trial under those circumstances unless 
we were organized in such a way as 
to bring to his consideration every 
word that fell from the lips of the wit- 
nesses; and beside that, under the 
constitution and law, every juror who 
is to pass upon the guilt or innocence 
of a man is entitled to see the wit- 
nesses on the stand, see how he looks, 
take a look at the way he was got up, 
and whether they would believe him 
or not. 

Mr. ESTABllOOK. In Courts of 
Chancery ? 

Mr. REDICK. Witnesses generally 
take a look at him. 

Mr. ESTABKOOK. The party de- 
terminlng never sees the witness. 

Mr. REDICK. Do you call this a 
Court of Chancery? 

Mr. ESTABROOK. A Court of 
Justice. 
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Mr. REDICK. If it is, what is the 
use of comparing it to a Court of 
Chancery? It is supposed to be, and 
is, a Court of Justice. Wherever a 
man Is brought before a Court of Jus- 
tice, the law and every constitution 
recommends the right or propriety of 
that court to see the witnesses as they 
come from the box. weigh their testi- 
mony, and see their conduct upon the 
stand, and hear what they may say in 
regard to the case. That is a little 
matter that really comes into this 
case. The Governor and his counsel 
are only waiting to know whether he 
is coming or not. We should not be 
compelled to say just what we want 
to do. We will certainly have to do 
it soon. We cannot wait until the 
session is over. AVe would like to 
wait until to-morrow. If he does not 
come then, we will take our chances. 

Manager MYERS. Mr. Presi- 
dent: I desire simply to say a word, 
that we, on behalf of the House of 
Representatives, are here to draw no 
comparisons of that adjournment to 
close this case. It is not a question 
of whether it shall go on or not ; that 
question is decided by the people, 
who shall at pleasure go on to a ter- 
minus. It makes very little difference 
whether that absent Senator is here 
or not, or on what stage of proceed- 
ings he makes his appearance here. 
In the trial of Warren Hastings, 
which lasted over seven years, with 
which the learned gentleman, I have 
no doubt, is fully familiar, there were 
many absentees by death and by res- 
ignation. Some went to India, some 
to the uttermost parts of the earth. 
Two parties made their appearance, 
and the trial went on. There was no 
delay except a little matter of tim(^, 
such as these gentlemen are in the 
habit of making. In the case of 
Judge Addison, in Pennsylvfinia, who 



was impeached for misdemeanors in 
office — we are in the habit of doing 
that in Pennsylvania— you are also 
familiar with this case — I understand 
Mr. Redick is a native of that State- 
in the case of Judge Addison— 

Mr. REDICK. I am a native of 
Ohio; count me out. 

Manager MYERS. I thought you 
were from Pennsylvania. In the case 
of Judge Addison, the Legislature 
prepared articles of impeachment, 
ousted him out of his high office as a 
Judge, and one year elapsed before 
they tried that case. Three members 
of the House of Representatives w^ho 
voted for those articles of impeach- 
ment, made their appearance in the 
Senate, sat upon his trial, and voted 
for conviction. This is a strong case, 
showing that it was not allowed to in- 
terfere with the High Court. of Im- 
peachment. Why should it not 
operate in this case, and permit us to 
go on with the case ? We are here as 
Senators, not as jui-yraen. They do 
not come up to the level of jurymen. 
They are here as judges over and 
above any jurymen that ever existed. 
They are here as supreme judges of 
the law to convict. I repeat again, 
Mr. President, that we are not here for 
delay. We desire that this man at the 
bar of the Senate should be acquitted, 
or, if guilty, that lie should be pro- 
nounced guilty. My own personal 
preference is that he should bring his 
new testimony in, as he promises to 
do. He openly declared here under 
oath that he had it. If he has it, why 
does he not come here and produce 
it, and allow the people here to see 
tl»at he is innocent by his own proof V 
We have been generous and kind to 
him ; we have no idea of persecuting 
that gentleman, and have opened a 
door for the admission of new testi- 
mony, contrary to the practice in any 
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Chancery, Supreme, or any other 
Court in the world. After the Senate 
had solemnly decided to proceed to 
their chamber, and upon the manner 
of making a decision, and how far the 
finish should go, that gentleman steps 
over and says he has proof by which 
his innocence can be proved, and now 
he is not here to-day. 

Mr. MARQUETTE. The respond- 
ent before this Senate has some rights 
which the opposite side may not be 
willing to waive ; rights which even 
his counsel could not waive for him. 
I think one of those rights is to be 
tried by a fUU Senate when all the 
Senators are here. There are provi- 
sions made always in the rules and 
constitution, by which any public body 
is organized, and which may be en- 
forced. We meet here tx)-day and do 
not see a full Senate. I claim that as a 
right. By referring to the Constitu- 
tion you will find out that it proposes 
that there shall be a full Senate. It is 
true,probably,that if the vacancy in this 
Senate was not filled, it would be com- 
posed only of twelve members ; then 
we would not be entitled to the right; 
but it is composed of thirteen mem- 
bers, and I say we have a right to be 
heard. We have a right to have them 
all present. It is supposed at any mo- 
ment this man may be here. I have, 
at least, heard it so stated that he was 
upon his way. The last heard of him 
he said he would be here. I say it is 
a right we have. 

As to the other question, whether 
we shall go over this testimony or not, 
we have a right to be heard again be- 
fore this new party, (Mr. Lynch,) no 
matter what course wa| pursued in 
the Warren Hastings' trial. The Con- 
stitution of England is simply her 
laws. There can be no doubt here 
that if we chooFe to raise the question, 
we PftP claim tp hftv^eyeiy one present. 



If we are entitled to raise the question 
whether we have a right to re-hear, 
there could be no doubt, under our 
Constitution, about that right. Our 
Constitution says if the respondent de- 
sire, he has the right to confront his 
witnesses where he is tried, ^o that by 
cross-examination he can learn wheth- 
er a witness were in the habit of tell- 
ing the same story behind his back as 
before it ; whether he told the same 
story the second time, or modified the 
first one. Whatever it may be under 
the Constitution of England or Penn- 
sylvania in reference to this question, 
we have the right of re-hearing the 
evidence before Mr. Lynch, the Sena- 
tor elect, if he were here. As far as 
that is concerned, we do not think, at 
the present time, that we will intro- 
duce any evidence, thouvrh we have 
evidence, we think, probably, we could 
get. As far as the insinuation thrown 
out by the counsel for the Managers is 
concerned, of manipulation of the oth- 
er house, if there is any, I do not know 
of it. The other side has done as 
much as we have done. I saw my 
friend Estabrook circulating a good 
deal more than myself, and if he 
makes the charge I simply hurl it 
back, and defy him to bring fon^'ard 
a man whom I have endeavored to 
manipulate. I do not think the mem- 
bers of the House of Representatives 
can be manipulated. He may know 
better and have been in the business 
longer ; but I do not know or pretend 
to know. I know a man has some 
constitutional rights. One is that if 
three members are expected to arrive 
every minute, we have a right to 
a postponement until they arrive. We 
have a right to say that it ought to be, 
unless there is a showing that the man 
will not be here. Having tliat right, 
we do not go simply for delay, but 
that justice may be done ; and we ask 
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that this case be postponed until to- 
morrow morning. 

Senator THOMAS. I would ask 
that the counsel for the respondent 
hand the motion in writing. 

Mr. MARQUETTE. It is to ad- 
journ until to-morrow morning, at ten 
o'clock. 

Senator THOMAS. I understand 
that to be, that we adjourn until to- 
morrow morning at ten o'clock. 

Senator HUDSON. I desire that 
neither the Board of Managers or this 
Senate should stultify themselves. I 
understand the ground upon which 
the continuance is asked is that there 
Is not a full Senate. The minutes will 
show that I, on two former occasions, 
called attention to the fact of Senators 
being absent when it was ruled by the 
President of the Senate that a full at- 
tendance of members was not neces- 
sary. I have no objection to the ad- 
journment, but let us, at least, be con- 
sistent with the record. 

Mr. MARQUETTE. We will let 
you maintain your consistency. 

Mr. ESTABROOK. Let me suggest 
that the motion embrace the fact tliat 
the Senate is not full. Let ns have 
tangible propositions, that they may 
be settled now. If it is only to ad- 
journ and accommodate parties, they 
allowing them time to consult, that is 
one thing. But if the proposition to 
adjourn is to adjourn because the 
Senate is not full, and then it is to 
come again, and the proposition to be 
made not to proceed because it is not 
fulU then it will be plain. 

Mr. MARQUE'rrE. If they desire 
us to embody that, we will ask a little 
time to prepare a motion for a con- 
tinuance to that effect. We certainly 
should ask it on that ground. 

The PRESIDENT. I do not under- 
stand the counsel for the respondent. 

Mr. MABQL^TTE. I believe, at 



one time, there were some few mem- 
bers absent during the argument ; but 
I believe there have been no proceed- 
ings had here unless the Court was 
full. 

The PRESIDENT. I would sug- 
gest, as it is twelve o'clock, that we 
retire. 

Manager MYERS. I hope not, Mr. 
President. 

The PRESIDENT. Unless some 
order or motion is made by the 
Senate- 
Senator TUCKER. I move that the 
Senate, sitting as a Court of Impeach- 
ment, take a recess until two o^clock. 
The motion was put and carried, 
and the Senate adjourned. 



Afternoon Session. 

Senate met at two o'clock. 

llie PRESIDENT. The hour hav- 
ing arrived to which the proceedings 
were continued, the Sergeant-at-Arms 
will make the usual proclamation. 

The Serjeant-at-Arms made the 
proclamation. 

The Sergeant-at-Arms was des- 
patched after the Managers, and the 
respondent and his counsel. 

Mr. Estabrook and Mr. Wakeley 
appeared, followed by the respondent 
and his counsel. 

The Secretary called the roll. 

All the members present. 

The PRESIDENT. Tht Court h 
ready to proceed with the case. 

Mr. BRIGGS. Mr. President: We 
will now offer our motion for the 
delay which we have asked. 

In the matter of the Impeachment 
of David Butler, Governor. 

Comes now the Respondent and 
asks the Court to delay further pro- 
ceedings in this cause until 10 o'clock 
to-morrow morning, for the reasons 
following : 

1. Because Senator Lynch is ab- 
sent from his seat, but who is expect- 
ed to arrive to-morrow morning. 

,og\e 
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2. Because the Respondent desires 
time until to-morrow morning to pro- 
duce evidence to show that he has 
paid into the State Treasury, the sum 
of money due on the bonds and mort- 
gages mentioned in the answer filed 
by the Respondent herein. 

J. I. Redick, 
T. M. Marquette, 
and Clinton Briggs. 

The PRESIDENT. If there is no 
objection, I will submit tlie motion to 
the Senate ; but the proper way would 
be to have it come as a motion from a 
Senator. 

Mr. WAKELEY. I am directed by 
the Managers to say that so far as it 
relates to the absence of a 
member elect of this **body, 
the Managers deem that a sub- 
ject for the consideration of the Sen- 
ate, and which will be acted upon 
b^ that body without any suggestions 
on the part of the counsel upon cither 
side ; and so far as it relates to the 
matter of the money, I am directed to 
say that the Managers oppose the con- 
tinuance of this cause upon that 
ground, for the reason that the evi- 
dence it is proposed, on the part of 
the respondent, to ofler, will be irrel- 
evant and immaterial, having no 
bearing upon the guilt or innocence 
of the respondent of charges pre- 
ferred against him; and with this 
statement of tlie views of the Maiux- 
gers, we are willing to submit the 
proposition to the Senators. 

Mr. REDICK. Mr. President and 
Senators : I think that the honorable 
counsel is mistaken wlien he asserts 
that the evidence we propose to sliow 
is irrelevant and immaterial. Now, 
lean show you, Senators, wherein it 
would be material. If I cannot, I 
think I will concede the ])oint. Sup- 
pose a vote was taken here, as to the 
guilt or innocence of David Butler, 
and suppose you had before you no 
testimony that he had refunded to 



the State the money that you are 
after, together with the interest 
thereon— being, perhaps, ^,000. This 
interest would not have been got if the 
money had remained in the State 
Treasury. Now he proposes to refund 
the principal and interest, which inter- 
est, as I have said, would have been 
derived in no other way, and I ask 
you if this is not to have an effect with 
regard to the degree of punishment 
which would be inflicted ? If you find 
he has refunded to the State, the 
money he borrowed in good faith, I 
say, that if you do not acquit the res- 
pondent, at least you will not disqual- 
ify him. We ofler this testimony for 
the purpose of mitigating the punish- 
ment. 

Mr. WAKELEY. Mr. President 
and Senators : In making the sugges- 
tion I did on behalf of the Managers, 
we did not purpose to raise the dis- 
cussion that has taken place as to the 
relevancy of the testimony. Our pur- 
pose was simply to protest that we 
would oppose the reception of evi- 
dence on that ground, and did not 
consider it necessary, at that time to 
give our views to the Senate with re- 
gard to the testimony. 

The PI^SIDENT. All in favor of 
the proposition for the continuance 
asked for by the respondent, will, as 
their names are called answer '^Aye;*' 
contrary, *'Nay." 

Those voting in the affirmative 
were Me>sr.<. Hilton and Tucker — 2. 

Those voting in the negative were 
Messrs. Brown, Cropsey. Gerrard, 
llawke, Metz. Kennedy, Sheldon, 
Thomas. Tennant and Mr. President 
—10. 

The PKE81DENT. Two members 
having voted in the aftirmative, and 
ten in the negative, the motion is lost. 

Mr. REDICK. Mr. President, that 
disposes of that motion. I have one 

Digitized by VjOOQIC 



FINAL PBOGEEDmaS. 



11 



otlicr proposition to make. I will ask 
the Senators to take some action upon 
it^ as I don't consider it proper for me 
to make tlie proposition myself; but 
this is a question wliich will arise with 
regard to the absent Senator. Some 
say he will be here by to-morrow 
morning. If we should proceed with 
this trial, we propose to close it up to- 
daj'. or at least come to a vote between 
this and to-morrow night. It is prop- 
er this defendant should know what 
the vote is. I propose that it is a fair 
proposition that it shall be determined 
by the Senate in some way how many 
votes it will take to convict. I sup- 
pose it will take nine, but we would 
' like to have the matter put upon some 
certain ba:«is. Our Constitution says, 
"'Xo person shall be convicted with a 
vote of two-thirds of the Senators. 
Beyond all doubt, it means two-thirds 
of all the Senators. I don't think 
there is any doubt about that. 

Mr. MARQUEITE. If the Court 
please, we simply think, from the pe- 
culiar wording of our Constitution, 
that it is proper counsel should be 
heard upon this point. In one part 
of our Constitution it says that the 
Senate shall consist of thirteen mem- 
bers. It says that thirteen persons 
shall constitute the Senate, and it says 
that the vote of two-thirds of the Sen- 
ators shall be required to convict; 
meaning two-thirds of what the Con- 
stitution says shall constitute the Sen- 
ate. 

Mr. ESTABROOK. Mr. President : 
It was among the wisest words ever 
uttered by the lamented Lincoln, that 
*4t is better to never cross a river un- 
til you come to it." Now, I said this 
is no time to argue with regard to what 
shall be the judgment given. I be- 
lieve that this Senate is to decide what 
action it will take with regard to the 
absence of the Senator. This other I 



question is one we have not come to 
yet. 

Mr. KEDICK. General, I think, out 
of pure magnanimity, you would be 
willing to settle this matter now. We 
are entitled to have the Senate say by 
a vote, now, how many votes shall be 
required in order to convict ; because, 
if this Senator should get in to-mor- 
row, for instance, he can take the tes- 
timony already given into considera- 
tion, and we would like to know 
whether this case is being tried before 
this body, or some other. I would 
like to know how many we are trying 
this case before.— how many are to 
vote. 

Mr. ESTABROOK. It might make 
some difference whether this court is 
now going to forestall all the decisions 
which have been made. I think the 
question should be decided when we 
come to it ; it is out of place for us to 
anticipate what the Senate is going to 
do when we come to this question. You 
might as well ask the Court what 
judgment would be pronounced, sup- 
pose we plead guilty. When the time 
arrives we will produce our authori- 
ties on this point,— when we come to 
a vote. 

Senator IIAWKE. I move that the 
Senate retire lifteen minutes for con- 
sultation. 

Senator THOMAS. Before the mo- 
tion is put, I would like to know just 
what the proposition is. 

[The President explains.] 

Manager HUDSON. I wish the 
matter reduced to writing before the 
Senate retires. 

Mr. REDICK. I will make the 
statement in writing. 

The PRESIDENT. All in favor of 
the motion to retire for consultation, 
will, as their names are called, answer 
'"Aye ;'' contrary, **Nay." 

Those voting in the affirmative 
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were Messrs. Brown. Cropsey, Ger- 
rard, Hawke, Hilton, Metz, Kennedy, 
Sheldon, Thomas, Tucker, Tennant 
and Mr. President. 

The PRESIDENT. Twelve mem- 
bers having voted In the affirmative, 
and none in the negative, the motion 
prevails, and the Senate will now re- 
tire for consultation. 

The Senators returned to their 
chamber. 

The PRESIDENT. The Senate, 
during recess, has decided to go on 
with the trial; counsel for the re- 
spondent and the Managers are so in- 
formed. 

Mr. BRIGGS. Mr. President: On 
behalf of the respondent I desire to 
offer the following : 
^' In the matter of the trial of the ar- 
ticles of impeachment exhibited 
against David Butler, Governor. 
*• Whereas, The respondent has 
been informed, and has good reason 
to believe, that the Hon. David Brown, 
Senator from Otoe county, has been 
duly appointed by the President Post- 
master at Nebraska City, and that the 
Senate of the United States has con- 
firmed such appointment; and fur- 
ther, that within the past thirty days 
the said Brown has duly qualified by 
filing in the proper department his 
official bond and oath of office, and 
that he has accepted said position of 
United States Postmaster at said city ; 
by reason whereof the respondent in- 
sists that said Brown is not a compe- 
tent member of this Court, and can- 
not legally sit in the trial of this 
cause, because his seat has become 
vacated. Whereupon the respondent 
requests that the said Brown do not 
sit in this case. 

JoiiN I. Redick, 
T. M. Marquette, 
Clinton Briggs. 
Mr. ESTABROOK. Mr. President : 
I would like to ask the counsel for re- 
spondent if this is simply a request of 
Mr. Brown to state whether or not he 
Is a Senator or Postmaster? 
The PRESIDENT. The Secretary 



will read the paper presented by Mr. 
Briggs. 

Mr. MARQUETTE. Mr. President : 
In offering this exception to the eligi- 
bility of the honorable Senator from 
Otoe county, sitting as one of the 
Court of Impeachment, which is to 
pass upon the innocence or guilt of 
the respondent, we do so in the utmost 
good faith, and without any other de- 
sire than that of getting at the facts in 
the case. I have been told — by no 
other person than the Honorable John 
Taffe, Member of Congress from Ne- 
braska—that Mr. Brown had not only 
been appointed Postmaster of Nebras- 
ka City, but that within, perhaps, ten 
days, Mr. Brown had forwarded his 
letter of acceptance of that position to 
Washington City, as also his official 
bond. Mr. Taffe informs me that that 
letter is now on file at Washington. 
Now, sir, if Mr. Brown is holding the 
office of Postmaster of Nebraska City, 
he is certainly not eligible as a Sena- 
tor t© try this case. Section 14, legis- 
lative articles of our Constitution, ex- 
pressly declares that : 

**No person being a member of Con- 
gress, or holding any military or civil 
office under the United States, shall 
be eligible to a seat in the Legislature; 
and if any person shall, after his elec- 
tion as a member of the Legislature, 
be elected to Congress, or be appoint- 
ed to any office, civil or military, un- 
der the Government of the United 
States, his acceptance thereof shall 
vacate his seat.'' 

Senator BROWN. I would say to 
the gentleman that when the proper 
time comes I will be prepared to make 
such n statement of facts to the Sen- 
ate as it may desire. Being a party 
interested, it is to be presumed that I 
know something about it. 

The PRESIDENT. The Senate is 
the proper body to decide upon the 
right of the Senator to a seat on this 
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tloor; aud that ri^ht must be deter- 
mined only by evidence. 

Mr. M.\KQUETTE. Undoubtedly, 
aud we have no objection to hearing 
Mr. Brown make his statement. 

Mr. WAKELEY. It certainly ap- 
pears to me that this proposition is 
one that should not be argued by 
either the counsel for the respondent 
or the Managers. What constitutes 
the eligibility ot a Senator is a matter 
solely to be passed upon by the Sen- 
ate itself. 

Mr. MARQLEITE. We do not 
propose to argue the question; but 
certainly we would be derelict in our 
duty in this case, did we not raise it at 
this time. 

Senator BROWX. You say my 
bond has been forwarded to Washing- 
ton. When was that done ? 

Mr. MARQUETTE. About Ave 
(lays ago I learned that the Senator 
had forwarded his bond and letter of 
acceptance. 

Senator HILTON. Mr. President : 
I think this whole discussion is out of 
place. The Senate is the proper tri- 
bunal to discuss and pass upon the 
qualifications of its members. 

Mr. REDICK. The idea seems to 
me that no man who holds a federal 
office can sit in this body. I do not 
believe Mr. Brown has given any 
thought at all to the fact of what he 
has done. 

Senator KENNEDY^. I move that 
the Senate, sitting as a Court of Im- 
peachment, adjourn to half-past four. 

Mr. REDICK. This is a trial to be 
determined soon one way or the other. 
We have not a full Senate here. I do 
not have the least earthly doubt my- 
self, but what this case will go into 
the Court. I do not say it will or will 
not. We make our objections for the 
purpose of showing that we call this 

.JO 



Senate's notice to this vacancy among 
the members. We do not know but 
what Mr. Brown is our friend. We 
do not know whether he will vote for 
or against us. We want to have it in 
such shape that if this question should 
go to the Court, we know what we are 
doing when we get there. 

Mr. ESTABROOK. I do not pre- 
cisely know what the Senate will de- 
termine when it goes by itself, no ar- 
gument has been addressed to the 
Senate, it is only a request to the indi- 
vidual members. The only thing they 
will do will be to determine that if the 
Ilonorable Mr. Brown should decide 
he would not vote, if they would ex- 
cuse him, unless papers are filed 
here that his seat is contested. I see 
no hope that after the very solemn 
scenes enacted here at a former ses- 
sion—I was in hopes something would 
be done of a solemn character for the 
occasion. It seems that these extraor- 
dinary proceedings are never to cease, 
are to startle us at every hour and 
inch of our progress. It is asked here 
by a solemn proposition handetl to the 
Clerk, that one member of this body 
should stultify himself, notwithstand- 
ing he was yesterday sitting in that 
seat (the President's chair) as an hon- 
orable member of this body, whose 
votes were cast for him, so that only 
one or two more would have consti- 
tuted him President. He is now asked 
seriously to declare that he had no 
business there, that he was not a mem- 
ber of this Senate. Why is this? Let 
us see, I do not know what oflSce has 
ever been offered to the Honorable Mr. 
Brown. 

Senator HILTON. This discussion 
is entirely micalled for, there is a mo- 
tion before the Senate for a recess 
only. 

Mr. ESTABROOK. I only ask a^ 
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few moments. What constitntes au 
officer? Various acts have been 
signed constituthig An appointee or of- 
ficer of the United States. In the first 
{)lace the President makes the nomin- 
ation, is he then an officer? It may 
be said he has accepted it when he vis- 
ited the President at the Executive 
Mansion and was profitered an office, 
that may be deemed an acceptance in 
one sense of the word, but it is not an 
office yet. it goes to the Senate 
and tlien through the process which 
they call contirmatiou ; yet sir he is 
not an officer. If he is unable to com- 
ply with the additional requirements 
of the law, the President will send 
the name of his successor to the Sen- 
ate, lie is required to prepare a bond 
proved and forward that, if they should 
say the bond has not been accepted in 
proper manner, or that the bondsmen 
are not of sufficient responsibility, is 
he still an officer? Not at all I The 
bond is returned, he exercises none of 
the functions; this is only one of the 
steps constituting him an officer, if per- 
adventure some other man is nomina- 
ted, hf never has been in office. Biit if 
the bond be proved, then ^luit? A 
commission is to be issued to which 
the signature of the President attached 
reaches him ; he then has what you 
have when you have purchased a 
quarter section of land, you have the 
title to the land with the emoluments; 
when the officer gets his commission 
with the Great Seal of the United 
States upon it, with the President's 
signature, then he has a title to the of- 
fice with the emoluments. I admit 
that he is then an officer, and riOt till 
then. 

Mr. MAHQI'K'n^K. Will you in- 
'dulge me in one word. I think the 
•gentleman entirely misconceives our 
•Constitution. It does not retiuire a 
man to be appointed and take posses- 



sion of an office until he is qualified: 
a person does not become a member 
of Congress, simply by being elected, 
he is only a member elect, it is only 
after he qualifies he becomes a mem- 
ber. 

Senator GERHARD. I move to a 
point of order. This debate is entirely 
out of order while a motion to adjouni 
is before the Senate. 

Senator HILTON. Mr. President; 
If there are no more advocates wish- 
ing to discuss the qustion, which prop- 
erly belongs to the Senate of the State 
of Nebraska and not to the impeach- 
ment trial, I would urge that the mo- 
tion be put. 

The PRESIDENT. The counsel ol 
both sides expressed a desire to speak 
a few moments on the question, and 
for that reason. I delayed putting the 
motion. 

Senator HILTON. It is far from 
my intention to stop the counsel from 
discussing. 

The PRESIDENT. The motion be- 
fore the Senate is that we take a reces> 
until half-past four. All favoring the 
motion say *• aye." those of a contrary 
opinion will say ^' no." 

A majority of the members votinjr 
in the affimative the motion prevailed, 
and the Senate took a recess. 

Upon the reassembling of the Sen- 
ate. 

Mr. REDICK said— Mr. President 
and Senators : W^e have agreed thai 
if the Senate will adjourn until to-mor- 
row, at two o'clock, we will offer n(» 
further testimony, and you can pro- 
ceed to take a vote. Bnt we want to 
wait until Mr. Lynch comes. We will 
rest our case right here, but simplv 
want the chance of having the other 
Senator here, and that is certainly our 
right. If he does not come the vote 
can be proceeded with at two o'clock. 
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If he comes then we want the benefit 
of that man's vote, If it is for us. That 
Is as little as you can ask of us. It is 
now five o'clock, and you want to con- 
sult each other, perhaps. 

Mr. ESTABROOK. You propose 
then that 

Mr. REDICK. We stand by our 
bargain. 

Mr. ESTABROOK. We do not have 
any bargain about this. We were 
ready this morning. This is on the 
hypothesis that no further testimony 
is to be introduced by you. But sup- 
pose we want to introduce new evi- 
dence? 

Mr. REDICK. I understood you 
would have no more. Are you going 
to have any? 

Mr. ESTABROOK. We may have 
some. 

Mr. REDICK. Then we wUl give 
you until two o'clock to-morrow. 

Mr. ESTABROOK. We do not ask 
you to grant us time. 

Mr. REDICK. We would like you 
to say if you are going to introduce 
any testimony, because we may want 
to rebut. 

Manager MYERS. We are now 
ready to open. We have two witnesses 
and ready to proceed with those two. 

Mr. REDICK. We are not going 
to fii;ht about that. If it is to be un- 
derstood this thing is to be opened up, 
that is all we want to know. We will 
furnish our list of witnesses. 

Mr. ESTABROOK. We ask no de- 
lay unless it is to issue attachments. 
You do not ask a further continuance 
to secure your witnesses. 

Mr. WAKELEY. We desire to call 
Geor«rc W. Ambrose. 



GEO. W. AMBROSE CALLED AN1> 
SWORN. 

By Mr. WAKELEY : 

Question. Where do you reside, 
and what is your occupation? 

Answer. 'l reside at Omaha, and 
my occupation is attorney at law. 

Q. Were you not, in September last. 
Chairman of the Republican State Cen- 
tral Committee of Nebraska? 

A. I was. 

Q. State whether, as such, you had 
any communication with Governor 
Butler in respect to the tlve per cent. 
Aind procured by him in Washington? 

A. I had no communication in writ- 
ing 

Q. Give to the Court a history of 
your conversations or communications 
with Governor Butler on that subject? 

Mr. REDICK. I object, unless you 
Hx the time when he had them, and all 
about it. 

Mr. WAKELEY. In the month of 
September last? 

The Witness What do I under- 
stand? Is it the desire of the counsel 
that I give a statement in my own lan- 
guage, or simply answer questions? 

Mr. WAICELEY. State your con- 
versations and communications with 
Governor Butler on that question in 
that Month. 

Mr. REDICK. Do I understand you 
state the conversations between Butler 
and yourself? That I object to. 

The Witness. In September last, 
about the lOth I think, I addressed a 
letter to Governor Butler asking for a 
detailed statement. 

Mr. REDICK. Have you got that 
letter? 

The Witness. No. 

Mr. REDICK. I object to that. 

Mr. ESTABROOK. It seems to 
have been addressed to your client. 
Will you present it? 

Mr. REDICK. If you ask it, we 
have it. 

The President. The question merely 
requires the witness to detail conver- 
sation. 

The Witness (holding a letter in his 
hand. ) This is 3Ir. Brock's statement 
transmitted to me by Butler through 
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his private secretar>% in answer to a 
request from iiim of a detailed state- 
ment of tlie seliool funds and the 
loans, for the purpose of publication. 

State of Nebraska. ^ 

Executive Department, > 

Lincoln, Sept. 14, 1870 ) 

Dear Sir: 

In reply to your favor of this date I 
would say the State now holds for ac- 
count of the School Fund. 

U. 8. Bonds 5-20*8 !>6fl,000 

ir. 8. Bonds Currency fl'g 16.000 

Bond and Mortgage 52,000 

Neb.Ter. Bonds 30,000 

^150,000 

And there is no State indebtedness, 
the full amount of bonds having been 
purchased by the State as an invest- 
ment for the School Fund. 

The bond and mortgages are se- 
cured by real estate worth at least 
treble the amount loaned. 

I am very respectfully, 
Xelson C. Brock, 
Deputy Treasurer. 

That statement was furnished me, 
and was before the State Central Com- 
mittee and Governor Butler at their 
meeting on the 16th of September. 

Mr. WAKELEY. For what pur- 
pose was that meeting called? 

Mr. REDICK. 1 object to that as 
immaterial, and I ask you to put it in 
writing. 

Mr. ESTABROOK. WhUe my col- 
league is preparing the question I will 
say that it will be recollected by the 
Senate that the business of that meet- 
ing has been detailed here in all that 
has been deduced. Here i^ the chair- 
man of the committee and we ask 
him to state precisely what occurred 
in that meeting, what it was for, and 
what transpired there. 

Mr. WAlvELEY submits the ques- 
tion. For what purpose was that 
meeting called? 

Mr. REDICK. I'o that I object as 
being immaterial. Do w^e want to 
open the door to that long lingo of the 
^jperations of that Central Committee? 



I think the Senate has had enough of 
that before, and I do not know what 
the answer may be. It may be for the 
purpose of consulting about the pro- 
priety of Governor Butler resignlng^. 
Then come other questions, and -we 
do not know when we will quit. I^t 
the Senate decide that no testimony go 
in unless pertinent to the issue. That 
question certainly is' broad and gen- 
eral in its terms. I do not think the 
Senators want to know what that 
meetmg was called for. The witness 
was chairman, and might have called 
that meeting for the purpose of g'et- 
ting into office some day, unless it was 
to make himself popular. I give the 
gentleman notice right here that if they 
open this ball and commence this fight, 
'*w^ar" shall be our motto, and \re 
will rake this thing from beginning to 
end. I simply object to it because it 
will save time and probably a long lit- 
igation. You have him impeached, 
you think, and you think you have the 
tools here to convict him, and yet you 
are afraid to take a vote. I WMnt this 
thing tried fairly as far as I can. 

Mr. WAKELEY. Mr. President 
and Senators: I think I have heard 
that threat too often in courts of jus- 
tice to be frightened by it now. 

The PRESIDENT. The counsel for 
the Managers asks this question: 
^''For what purpose was that meeting 
called ?" The counsel for respondent 
objects because it is irrevelent. All 
in favor that the objection be sus- 
tained, will, as their names are called 
answer ^'aye," contraiy "nay." 

Those voting in the affirmative were 
Messrs. Cropsey, GeiTard, Hawke. 
Hilton, Tucker,* Tennant. 

Those voting in the negative were 
Messrs. Brown, Metz, Kennedy, Shel- 
don, Thomas and Mr. President. 

Senator BROWN. Mr. President : I 
intended to vote aye. ^ . 

uigitizea oy vjiOOQlC 



FINAL PBOCEEDINGS. 



The Clerk calls the name of Mr. 
Browu again, and he votes in the 
affirmative. 

The PRESIDENT. Seven mem- 
bers having": voted In the affirmative, 
and five In the negative, the objections 
are sustained. 

Mr. WAKELEY. Was Gov. Butler 
at the meeting? 

A. He was. 

Q. State what conversation took 
place with respect to the five per 
•cent. fundV 

A. The question which was mooted 
before the committee was what was 
done with the five per cent, fund, sup> 
posed to have been brought home by 
<yov. Butler or Col. Taylor. Gk>v. 
Butler made a statement himself in 
relation to it: that the money had 
been brought home by Mr. Taylor, 
deposited in the First National 
Bank and drawn out by Nelson C. 
Brock on a power of attorney, and 
afterwards borrowed and used by hlra 
(Butler). He stated at the time he 
had amply secured that loan by mort- 
gage, and that the mortgage was to 
have been drawn up by Mr. Sweet at 
the time the money was taken by him, 
but that owing to the fact that Mr. 
Sweet was not then in Lincoln, the 
mortgage was not then drawn ; that 
afterwards it was drawn and recorded 
in the records of Pawnee eountj'. 

Q. Who was present at that con- 
versation? 

A. Mr. Sweet and Mr. Gillespie 
were present during a portion of the 
conversation, as well as a majority of 
the committee, which consisted of 
fourteen members. 

Q. Was that all the conversation 
with regard to the five per cent, fund? 

A. That is about the substance of 
the conversation at that time. 

Q. Did you have any conversation 
with Gov. Butler subsequent to that 
time, in relation to the time when that 
mortgage was executed? 

A. Yes, sir, I did. 

Q. When, where, and what was 
that conversation? 

A. The evening of the meeting of 
the Central Committee. I received 
an impression at that time that the 
mortgage was exeouled jit tbe t!me 



the money was received, and was, at 
that time on record in Pawnee 
county. On the 17th, which was the 
day after the meeting of the Central 
Committee, Gov. Butler told me 
frankly in relation to the mortgage — 

Q. W^ks this told you privily, or in 
your public capacity as a member of 
the Committee? 

A. This WHS publicly, as Chairman 
of the State Central Committee. He 
stated in this conversation what he 
had already stated before the Commit- 
tee, and said that the mortgage was 
not drawn at the time the money was 
taken ; that the mortgage was not ex- 
ecuted until the day he received my 
dispatcli to come to Omaha, which 
was sent on the 14th of September. 
The mortgage was executed that dav 
by himself and wife, acknowledged 
by Mr. Brock, and deposited with the 
State Treasurer. 

Q. At what particular place was 
this conversation? 

A. At the Metropolitan Hotel. 

Q Was there any one present ex- 
cept the Governor and yourself? 

A. No, sir. 

Q. Did you have any subsequent 
conversation with the Governor as to 
why this five per cent, fund was not 
placed in the Treasury of the State? 

A. I did. 

Q. Where were you, and how came 
you to have the conversation? 

A. The night the Central Commit- 
tee adjourned. I requested another 
detailed statement to be furnished my- 
self and the Committee. I requested 
Mr. Gillespie, who was then in Omaha, 
on his arrival at Lincoln, to get from 
the State Treasurer a copy of the 
mortgages, bonds, etc., in connection 
with these loans, and forward to me. 
That was on Friday evening, and on 
the Monday following, if I recollect 
right, a package of papers was re- 
ceived from JJncoln, with a letter 
from Mr. Gillespie, containing a copy 
of the mortgage executed by Gov. 
Butler and wife, and a copy of the 
bond, as well as copies of all the 
mortgages relating to the other loans 
—the ''Tichenor House loan," the 
''Cadman loan," etc. This is the state- 
ment (witness exhibits statement). 
This statement not being satisfactory- 
to me, I came to Lincoln on Tuesday 
and applied to Deput>' Treasurer, Mr. 
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Brock, for another statement embrac- 
ing the deposit of the five per 
cent. funH. This, which was trans- 
mitted to me, did not em- 
brace the $17,000, so called. The 
Deputy Treasurer told me he could 
not give me any statement embracing 
the five per cent, fund, as he could 
not tell what the amount was. I asked 
him if the State books did not show 
the amount. He said they did not. 
He said it would be impossible for 
him to determine from anything in 
their office, and said he only knew 
one way to see, which was from the 
voucher in the hands of Mr. Kountze, 
of the First National Bank of Omaha, 
iind he gave me this letter to Mr. 
Kountze for the purpose of ascertain- 
ing the amount in the five per cent, 
fund : 

**LiNCOLN. Xeb., Sept. 21, 1870. 

•*HON. A. Kountze, Omaha, Neb., 

'•Dear Sir: Will you please ascer- 
tain from my voucher, the exact 
amount of the five per cent, of public 
monies, obtained by me of your bank, 
it being the draft payable to the Gov-r 
ernor of Nebraska, deposited by E. 
B. Taj'lor, and drawn out hy me on 
power of attorney from Gov. Butler, 
and give the same to G. W. Ambrose. 

^'I am, very truly yours, 

**Nelson C. Brock.'' 
Afterwards, on the same evening, 
he furnished me the figures from a 
private memorandum book ; there was 
nothing upon the page excepting these 
bare figures, statmg that that was the 
amount of the loan. He said he 
was witling to certify that it was in 
the State Treasury, and gave me a 
statement to that effect. 
Q. Why did you not use it? 
A. Because I knew it was a false- 
hood. That letter was given to me 
on the 21st ; then on the 28th of Sep- 
tember or the 1st of October (if on the 
28th it was in Lincoln, and if on the 
Ist in Fremont). I had -a conversa- 
tion with Gov. Butler, and told him I 
had attempted to get another state- 
ment showing the five per cent, money, 
and what the Treasurer had told me 
in relation to the matter. Gov. But- 
ler told me this, alter I had detailed 
to him all that had transpired, and 
said, **The fact about it is, George, it 



never was there. It was insisted that 
there was no law in relation to its 
being loaned. The Deputy Treasurer 
brought it from Omaha, and I bor- 
rowed and used it." 

Q. Did he state how he had.used it ? 

A. He did not, on that occasion, 
state how. . 

Q. At what place did this last con- 
versation occur? 

A. Either in Lincoln or Fremont. 
I saw Grov. Butler in Lincoln on the 
28th of September, and either had the 
conversation with him at Lincoln, or 
in Fremont on the Ist or 2d of Octo- 
ber. 

Q. State the conversation as fully 
as you are able. 

A. In this same conversation came 
up the question as to the mortgage. 
I told the Governor I had written, or 
rather had caused to be written, a let- 
ter to the Clerk of Pawnee county for 
an abstract of the lands in Pawnee. 
He said he had no doubt the Clerk 
would furnish the abstract. I never 
received it, and never received a letter 
from him. 

Q. I will call your attcrtion to one 
thing asked you^ as to whether he said 
anything to you (in connection with 
the five per cent, fund) about ''stand- 
ing by him during the campaign." 

Mr. REDICK. I object; if he was 
''standing by," as a friend; but he 
can answer it if he wants to. 

WITNESS. All the statements Gov. 
Butler made to me was made as Chair- 
man of the Central Committee. He 
never made any promises to me ex- 
cept he stated that if I would stand by 
him during the campaign, that after 
the election everything should be fixed 
up and the State saved to the satisfae^ 
fion of everybody, and I relied on his 
statement. 

Q. Where were yon at the time the 
impeachment trial commenced ? 

A. I was in Omaha. 

Q. Were you not in Washington- 
subsequent to that time? 

A. I was in Washington during the- 
time of the investigation. 

CROSS-EXAMINED. 

Mr. REDICK. State the number of 
conversations you had with the Qtoyet^ 
nor about this matter^y ^jv^v/^iv 
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A. At the meeting of the Central 
Committee — 

REDICK. That Is one. 

AMBROSE. The next time must 
have been on the 28th day of Septem- 
ber following — 

REDICK. That is two. 

AMBROSE. And then I met him 
at Fremont. That was the second 
time after the committee meeting. 

Q. Do you recollect what time you 
had that conversation? 

A. It must be October 2d. Gov. 
Butler Spoke frhere on the evening of 
October 1st and on the 2d. I arrived 
there in the afternoon, we spent the 
evening together there, and during the , 
afternoon we had this conversation. ; 

Q. Where was it you had this con- 
rersation at Fremont? I 

A. I was in his room in the hotel, j 

Q. Were you together anywhere | 
else but in his room that afternoon? * 

A. Yes, sir, we were w^allcing on I 
the street. I 

Q. Didn't you have this conversa- • 
tlon in the barber shop? ! 

A. No, sir. I was not with him in 
the barber shop. 

Q. Can you fix the time of day 
when you had that conversation? 

A. It was between 2 o'clock and I 
Hupper time. I 

Q. How do you know that? | 

A. We were alone at the time. I ■ 
went up to his room at his request. { 

Q. Will you swear you didn't take . 
a drink that afternoon? 

A. No, sir. 

Q. Will you swear you didn't drink 
six times? | 

A. Yes, sir, I wUl. I 

Q. Five times? 

A. Yes, sir. 

Q. Four times? 

A. Yes, sir. ! 

Q. Three times? 

A. Yes, sir. 

Q, Twice? 

A. No, sir; I might have taken a 
couple of social glasses with blm. 

Q. Are you sure you could remem- 
ber what he said to you at that time? 

A. Yes, sir. 

Q. Is not It true that you was feel- 
ing pretty good at that time ; that Is, 
you was chairman of the campaign, | 
and had two glasses of social mate- | 
rial In you, and expected to be United I 
States District Attorney ? t 



A. I generally feel pretty good. 
Q. At that time didn't he tell you 
that the first mortgage he gave was 
neglected to be put on record by Mr. 
Brock or Sweet? 
A. No, sir. 

Q. Didn't you so state in your tes- 
timony to-day? 

A. No, sir; I stated that he told 
me it was understood that Mr. Sweet 
was to draw the mortgage, but Mr. 
Sweet not having come to Lincoln at 
the time it was neglected. 

Q. Didn't he state to you that he 
had borrowed the money? 

A. I think he did in the State Cen- 
tral Committee. 
Q. Wasn't Mr. Sweet present? 
A. He was present during a por- 
tion of Gov. Butler's statement, and I 
understood he assented to It. 

Q. Didn't he tell you at that time 
the whole history of borrowing this 
money ? 
A. Y^es sir. 

Q. Didn't he tell you this: That 
that money was brought from the 
First National Bank, In Omaha, by 
Mr. Brock, Deputy State Treasurer, 
and placed in the Treasury, aud he 
borrowed It? 

A. Yes, sir; he stated that to me 
after I told him of this conversation 
with Mr. Brock, and found out that I 
could not get the amount only from 
Mr. Brock's memorandum book. 

Q. At the time he made that state- 
ment, was not It brought about by 
your own statement that Brock could 
not find It on the books and you could 
not get the truth from Brock, wasn't 
that the reason he told you this? 
A. Yes, sir. 

Q. What did Brock tell you about 
this money being In the Treasury. 

A. He said he was willing to cer- 
tify that it was not there, and that he 
had no account of It on the books. 

Q. Did he ever tell you that it was^ 
not there ! 
A. Not In that language. 
Q. He certified to you as Deputy 
State Treasurer, that the money had 
been deposited in the Treasury. 
A. 1 es, sir. 

Q. Didn't you publish a mortgage 
of Gov. Butler's at that time? 
A. Yes, sir. 
Q. Have you a copy of the paper 
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with you in which that was published? 

A. Yes, sir. 

(The following was offered in evi- 
dence.) 

'•COPY OF BOND MORTGAGE. 

•'Know all men by these presents, 
that I, David Butler, of the town of 
Lincoln, in the county of Lancaster, 
and State of Nebraska, am held and 
firmly bound unto the State of Ne- 
braska in the sum of thirty thousand 
($30,000) dollars, jrood and lawful 
money of the United States, to be paid 
into the State Treasury, for the ben- 
efit of the general school fund, for 
which payment well and truly made, 
£ do hereby bind myself, my heirs, 
executors, administrators and assigns 
ftrmly by these presents. Sealed with 
my seal and dated this 25th dav of 
May, A. D. 1809. 

''The condition of the above obliga- 
tion is such that if the above bounden, 
David Butler, his heirs, executors, 
administrators and assigns shall 
well and truly pay. or cause to 
be paid into the State Treasury, for 
the benefit of the general school fund, 
the just and full sum of fiftopii thou- 
sand ($15,000) dollars, on the 25th day 
of May, A. D. 1872. being the same 
sum of money which is secured by the 
above bounden, David Butler, ancl his 
wife, Lydia Butler, unto the said State 
of Nebraska, in and by a certain in- 
denture of mortgage bearing date first 
above written, and shall also well and 
truly so pay or cause to be paid inter- 
<?st on said sum of money at the rate 
of ten per cent, per annum, s<^mi-an- 
nually, into said State Treasury, on 
the the 25th day of November and the 
25th day of May In each year, th en 
this obligation to be void, otherwise to 
be in full force. 

{Signed.) David Butlek.'' 

''This indenture, made the twenty- 
fifth day of May, one thousand eight 
hundred and sixty-nine, between Da- 
vid Butler and Lydia Butler, of Lin- 
coln, Nebraska, of the first part, and 
the State of Nebraska, of the second 
part, witnesseth, that the said parties 
of the tirst part, in consideration of 
the sum of fifteen thousand dollars, 
to them duly paid, have sold, and by 
those presents do grant and convey 
ro the said party of the second part. 



all these certain pieces or parcels of 
land situate in Pawnee county, Ne- 
braska, and described as follows : 

"All section seventeen (17), iiortJi- 
west quarter of section fourteen (14), 
north half of section twenty (20), 
north-west quarter of section tweniy- 
one (21), south-east quarter of section 
twenty-two (22), south-west quarter of 
section twenty-three (23), all in town- 
ship three (3), range eleven (11), east 
of the sixth principal meridian ; the 
north-west quarter and the west half 
of the north-east quarter of section 
twenty-five (25), the south half of the 
south-west quarter of section twenty- 
four (24), containing in the aggregate 
two thousand and eighty acres, be the 
same more or less, with the appurten- 
ances, and all the estate, title and 
interest of the said parties of the first 
part therein. 

"This grant is intended as a mort- 
gage to secure the payment of fifteen 
thousand dollars and interest thereon 
accordins: to the condition of a certain 
bond executed by the said David But- 
ler to the said party of the second part, 
which payments, if duly made, will 
render this conveyance void. And it 
is hereby further provided, that in 
case any installmeut or principal, or 
any part thereof, or any interest, 
moneys, or an}' part thereof, hereby 
secured to be paid, shall remain due 
and unpaid for the space of twents' 
days after the same shall, by tlie 
terms hereof, become due and pay- 
able, that then and in that case tfie 
whole principal sum hereby secured 
to be paid, together with the interest 
thereon, shall (at the option of the 
said party ot* the second j»art, tho 
State Treasurer Governor or I^iODd 
Commissioner) become due and pay- 
able forthwith, anythiny herein con- 
tained to the contrary notwithstand- 
ing, and if default shall be made in 
payment of the principal or interest 
above mentioned, then the said part^- 
of the second part are hereby author- 
ized, pursuant to law% to sell the 
premises above granted, or so much 
thereof as will be necessary to satisfy 
the amount then due, and interest 
thereon, and costs and expenses al- 
lowed by law, rendering the overplus, 
if any there may be, to the said partlea of 
the first part, their heirs or assigns. 
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'*In witness whereof, the parties of 
the first part liave hereunto set their 
hands and seals the day and year first 
above written. 

(Signed.) **David Butler, 

*-Lydia Butler. 

'^Sealed and delivered in the pres- 
ence of N. C. Brock. 

(Stamp.) 

"State of Nebraska, 
County of Lancaster. 

*'On this 25th day of Ma}-, hi the ' 
year one thousand eight hundred and 
sixty-nine, before me, the subscriber, 
a notary public, duly appointed, com- 
missioned and qualified for and resid- ; 
ing in said county, personally ap- I 
peared David Butler and Lj'dia Butler, ] 
to me known to be the same persons ' 
described in, and whose names are ' 
afilxed to the foregoing instrument as 
grantors, and they acknowledged the i 
same to be their voluntarj' act and ' 
deed. 

^•In testimony wliereof, I have here- 
unto set my hand and notarial seal, at 
Lincoln, in said county, the day and 
year last above written. 

''Xelson C. Brock, 

^'Notarj' rublic." 
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(Signed.) 

(Seal.) 

*'State of Nebraska, 
County of Lancaster 

"I hereby certify the foregoing bond 
and mortgage executed, to be true 
and correct copies of a bond and 
mortgage executed for the purpose 
therein set forth by David Butler and 
wife to the State of Nebraska. 

( Seal . ) * * Walter J. Lam b . 

^'Notary Public. 
'•Lincoln, Sept. 15, 1870.-' 

Mr. REDICK. Didn^t Mr. Butler 
say in the presence of Mr. Sweet, and 
before the Central Committee, when 
this mortgage was drawn? 

A. No, sir; not before the Com- 
mittee. I had no knowledge of it 
until the next day when Mr. Sweet 
was not present. 

Q. Now these other mortgages you 
refer to, is these second nineteen mort- 
gages? 

A. No. sir; that is the only mort- 
gage I referred to, which Gov. Butler 
toJd me wfts dated back. 



Q. Did he state why it was dated 
back? 

A. I understood the object of 
dating it back was to draw interest 
from the time he got the money. 

Q. Didn't Gov. Butler say to you 
that the subject of his borrowing that 
money had been submitted to the At- 
torney General ? 

A. I don't think he said anythhig 
about the Attorney General. 

Q. Did he ask your opinion about 
borrowing it? 

A. No, sir. 

Q. Didn't you draw on him about 
that time for a little whereases? 

A. Gov. Butler paid me some 
money as Chairman of the Central 
Committee. 

Q. Didn't he give you some for 
your legal counsel on these mort- 
gages? 

A. No, toir; he never submitted a 
legal proposition to me about that to 
my knowledge. 

Q. Did not Mr. Butler submit i\\U 
question : whether the State could 
collect these monies? 

A. lie never submitted a legal 
proposition to nic; on that point to mj' 
knowledge. 

Q. You had no converj^alion with 
him about it? 

A. I never recollect consulting 
with him about that whatever. My 
idea was to try to elect him. 

Q. Did you not try to elect him 
when you called that meeting? 

A. He wou'd not have been elected 
if 1 had not called that meeting. 

Q. Do you know what the $52,000 
bonds and mortgages in that state- 
ment refers to? 

A. I know nothing about it except 
as was stated in a subsequent commu- 
nication. The Deputy Treasurer re- 
fers to it in another statement. 

Q. Does he refer to these bonds 
and mortgages to Mr. Butler? 

A. He says ; "In making my state- 
ment to Gov. Butler. I reported a 
mortgage of Butler's for ^10,000 and 
did not include one warrant for 
$6,000." 

Q. Then I understand you offer 
this statement in evidence? 

A. I do not offer any in evidence. 

Q. In speaking of bonds and mort- 
gages, the statement was made in- 
cluding $16,000 bonds and mortgages 
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by Butler to the State. Do you under- . 
stand it so? : 

A. I was led to infer that from { 
these statements. | 

Q. Then do I understand you to 
say that in the statement dated Sep- 
tember 17th, 1870, made to Gov. But- 
ler by Brock, that $52,000 marked in 
the statement bonds and mortgages, 
includes $16,000 bonds and mortgages 
of Butler owing to the State? 

A. I was led to infer that from a 
subsequent statement. 

RE-EXAMINED. 

Mr. W.1KELEY. Do you know 
how many drinks he had? 

Mr. REDICK. I object to the ques- 
tion; it is not proper cross-examina- 
tion. 

Mr. WAKELE Y. How do you wish 
to be understood in reference to the 
conversation about mortgages ; wheth- 
er it was or was not at the same time 
when the Governor stated to you that 
the five per cent, fund matter was 
placed in the Treasury? Was there 
anj' conversation in reference to the 
mortgage? From the cross examina- 
tion, some questions were asked you 
about mortgages? 

A. He simply stated that he had 
used it and given a good mortgage cov- 
ering a large amount of land for se- 
curity. That was in the same conver- 
sation. 

Q. State whether the mortgage 
which Gov. Butler told you was exe- 
cuted after receiving your telegram, 
was or was not the mortgage of which 
a copy was published in tiie Republi- 
can. 

A. Yes, sir; the same. 

Q. Did he state to you how long 
after he received the telegram he had 
the mortgage executed? 

A. He stated that he executed it 
that day? 

Q. Are you coi\^dent as to the day 
of your telegram to him? 

A. The Committee met bn Friday, 
which was the 6th, there was one day 
intervened between the meeting of the 
Committee and the sending of the tel- 
egram. 

Q. On what day was the copy pub- 
lished? 

A. On the 25th. 1 received a copy 
when I was east. 



Q. In any conversation of which 
you have spoken in relation to the 
mortgage, was there any other mort- 
gage referred to than this one pub- 
lished? 
A. I have not heard of any other. 
Q. You stated in your cross-exam- 
ination that you did not think the Gov- 
ernor would have been elected but for 
that meeting. What was the basis of 
that opinion ? 

Mr. REDICK. I object. It was a 
voluntary statement of his own; he 
made a stump speech alter answering 
a question. 

Mr. WAKELE Y. You insist upon 
your objection ? 
Mr. REDICK. I do : certainly. 
Senator THOMAS. When Gov. 
Butler told you that the mortgage to 
secure the five per cent, fund was ex- 
ecuted by him on or about the 14th 
day of September, 1870, did he claim 
that he had executed any mortgage 
previously to that time to secure that 
fund to the State? 

A. There was no mortgage exe- 
cuted until that time. 

Senator HILTON. I move that we 
adjourn until to-morrow morning at 
10 o'clock. 

The PRESIDENT. The motion be- 
fore the Senate Is, that we adojum 
imtil to-morrow morning at 10 o'clock. 
All in favor of the motion will signify 
the same by saying *'Yea"; contrary, 
'*Nay." The motion prevails and the 
Senate stands adjourned until 10 o'clock 
to-morrow morning. 



made the 



Thursday, June 1, 1871. 

The Senate, sitting as a Court of Im- 
peachment, met at 10:30 o'clock. 

The Seargeant-at-Arms 
usual proclamation. 

The Secretary called the roll. All 
members present. 

Mr. John Gray was sworn asofllcial! 
reporter, vice J. W. Howard, resigned* 

The Journal of the previous day wa» 
read and approved. ^ i 

uigitizea oy vjjOOQIC 



FINAL PROCEEDINGS. 



23 



R. D. Silver sworn by the prosecu- 
tion. 

Mr. WAKELEY. State your name 
and place of residence. 

A. R. D. Silver; my residence is 
Lincoln, Nebraslca. 

Q. What's your occupation? 

A. A builder. 

Q. You were one of the contractors 
on the State University in this place? 

A. I was. 

Q. At what time was the contract 
entered into? 

A. The contract for the basement 
was entered into in June, 1869. 

Q. At what time was the contract 
for the superstructure entered into? 

A. I thinlk in August followmg. 

Q. Who was your co-contractor? 

A. My father, D. J. SUver. 

Q. By whom were thft negotiations 
conducted on the part of yourself and 
father? 

A. By me. 

Q. At what place? 

A. At Lincoln. 

Q. About what time? 

A. It was in June the first contract 
was let. 

Q. Did you negotiate with Gov. 
Butler? 

A. Yes, sir. 

Q. What was the amount of these 
several contracts? 

A. Altogether, $152,000. 

Q. How much was the basement 
contract? 

A. 923,520. 

Q. State whether or not, in your 
negotiations with Gov. Butler, any 
agreement or understanding was had, 
that he should have any profit, or ad- 
vantage, from the letting of the con- 
tract? 

A. There was. 

Mr. REDICK. Was that in writing? 

A. It was. 

Mr. REDICK. Then I object. 

Mr. WAKELEY. Where is it? 

A. I think it is at my house. 

Mr. WAKELEY. Sute about what 
time the University was completed? 

A. About the 29th of November, 
1870. 

Q. At that time what amount had 
the contractors received towards the 
contract? 

Mr. REDICK. 1 object ; I don't see 



any point in his saying how much they 

had received. 

Mr. WAKELEY. Mr. President: 

I It is sihiply preliminary to a question 

I I am about to ask. I wish to show 

how much was due on the contract. 

: [To witness] : 

I Q. About how much was due the 
j contractors upon the completion of 

the building? 
I A. $14,500. 

Q. Had the contractors any claims 
I for extras outside of that? 
! A. They had; $7,300. 
\ Q. State now whether, about the 
I time, or after the time of the comple- 
I tion of the building, you had any con- 
' versations with Gov. Butler in respect 
I to auditing these claims, and author- 
I izing the issuing of the warrants for 
paying them, or allowing your esti- 
mates? 
A. I did. 

Q. State to the Court, fully, all that 
took place in respect to that subject? 
A. On the 29th of November the 
architect came here and made up my 
final estimate and gave it to me. We 
called together at the State House and 
saw the Governor, Secretary and Au- 
ditor, the Commissioners, but my set- 
tlement was postponed until the next 
day. I came here the next day but 
did not see the Board until after din- 
ner. I met the Governor and he took 
me to his private room, and there this 
conversation took place. He wanted 
to know if I was not going to do some- 
thing, and I said what? and he said 
I ought to give him about $10,000, 
as he was very hard up, and his ex- 
penses in this matter had used up his 
salary ; and before I left the room he 
asked me to go to the Auditor and 
have a $10,000 warrant Issued for 
him. I went down to the Auditor and 
told him about It, and asked him 
what I had better do, and he ^aid I 
could do as I pleased. I went back 
and told the Governor I would do It, 
but that I had only a $1,000 war- 
rant made out now. After that I went 
back and told the Auditor not to issue 
the warrants until after supper. There 
was a bond lost or missing, and I 
wanted to find that and have It can- 
celed, which was afterwards found; 
and after supper I went down and got 
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my warrants and went down town. 
A few days afterwards, Gov. Butler 
called roe to his room and asked me 
what I had done with my warrants, 
and I told him I had got them where 
he would not get any of them. He 
asked me what I had said I would 
have a warrant issued for. if I didn't 
intend to do it. 1 said I did so to get 
my own warrants. There was some 
harsh language, and the Governor rose 
to his feet and said he would not stand 
this matter, but I told him I didn-t 
frighten. 

Q. State what the demeanor or ac- 
tion of the Governor was when he 
used this language? 

A. He acted as if he was angry; 
he rose to his feet and struck the table 
with his hand. 

Q. About how long did this conver- 
sation last? 

A. I presume about thirty minutes. 

Q. State what conversation took 
place between you and Gov. Butler in 
regard to his Imving an interest in this 
contract? 

Mr. KEDICK. Is not that conver- 
sation in writing y 

A. Yes, sir. 

Mr. REDICK. Then I obj- ct to his 
stating, as the writing is the best evi- 
dence. 

Mr. WAKELEY. We are not ask- 
ing for the contract, but for the con- 
versation which preceded it. 

Mr. ESTABROOK. Judge Wake- 
ley rightly says that this is not a ques- 
tion as to the contents of a corrupt 
contract, but it is a question as to his 
corrupt action and conversation which 
led to the making of this contract, and 
we insist it is proper evidence. 

Mr. REDICK. Mr. Estabrook, at 
the suggestion of Gov. Butler, 1 will 
waive my objection. 

Mr. WAKELEY. State what con- 
versation took place between you and 
' Gov. Butler, previous to the letting of 
the contract for the State University', 
in respect to his having an interest in 
the contract? 

A. It took place at the east door of 
the capitol. He said he wanted to 
unake f»oioe money out of the thing; 



and said, before I got my contract 
closed I must meet him in Chicago. 
I met him there, and then the con- 
tract was completed. 

Q. Repeat what was said* about 
your meeting him in Chicago? 

A. I was to meet him there and 
pay this money before the contract 
was signed. 

Q. How nmch was you to pay hira ? 

A. I was to pay him down ^,000. 

Q. Was this before or after the con- 
tract was let? 

A. It was after the contract was 
let, but it was not closed and signed 
until a short time after I came back 
from Chicago. 

Q. Did you have any other conver- 
sation in Lincoln of that character on 
that subject? 

A. I think not. 

Q. State whether or not you after- 
wards met him in Chicago? 

A. I did. 

Q. What time and where did you 
meet him in Chicago? 

A. It was in the month of June. I 
met him at the Sherman House in his 
room. Father was with me. 

Q. State to the Court what took 
place at that time? 

A. Well, my father objected to the 
contract; he said it was dangerous 
business, but Gov. Butler insisted, and 
we finally entered into the contract 
and the agreement was signed. 

Q. State fully all that was said 
about the money or about the note? 

A. Well, as 1 said before, ray father 
objected — 

(Witness interrupted.) 

Q. About what time of day was 
this interview? 

A. I think it was after dinner. 

Q. As there is another Senator come 
in, will 3'ou be kind enough to com- 
mence at the beginning of that inter- 
view, and state as fully as you can all 
that was said and done by the parties? 

A. I think it was after dinner we 
talked over this matter. My father 
objected to it; he did not think it was 
right. I had not much to say in the 
matter. At that time I consented to 
do it. We made a note running four 
months for 85.000. The money was 
paid to Gov. Butler; I counted it my- 
self. 

Q. What was embodied in this agree- 
ment in regard to the note? 
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A. The note was to be canceled. 
That is about all that took place. 

Q. What was the substance, or the 
laniruage Itself, of Gov. Butler, in 
speaking? of this money, as to what it 
was for? 

Senator^ROWX. I move that we 
take a recess for fifteen minutes. 

The PRESIDENT. It has been 
moved and seconded that this Court 
take a recess for fifteen minutes. All 
favoring the motion signify the same 
by saying *'Aye"; contrary, *'Nay." 
The motion prevails and the Court 
take a recess for fifteen minutes. 

After the recess the Senate was 
called to order. 

Senator KENNEDY moved that the 
Senate, as a Court of Impeachment, 
take a recess until half-past one. 

Motion withdrawn. 

The PRESIDENT. Proceed .with 
the case. 

Mr. VVAKELEY. Mr. President: 
During the recess we requested the 
witness to go to his home for the writ- 
ten agreement of which he spoke, and 
ask a few minutes indulgence until he 
returns. 

On the return of the witness the ex- 
amination was continued. 

Mr. WAKELEY. (To the witness.) 
Have you now with you the contract 
of which you spoke? 

The WITNESS. I have. 
The contract was produced. 
Mr. WAKELEY. Have you the 
note, and will you produce that? 
The note is produced. 

Mr. WAI^LEY. Mr. President: 
We offer the contract and note in evi- 
dence. 

Mr. REDICK. After reading them, 
we don't object to either. 

Mr. ESTABROOK. Read the note 
to the Senate. 

The following is a copy of the note : 
^5,000. Chicago, June 21, 1869. 



Four months after date I promise to 
pay to the order of Messrs. D. J. SIK 
ver & Son, payable at the Union Na-. 
tional Bank, Chicago, Five Thousand 
Dollars, value received, without any 
relief whatever from valuation or ap- 
praisement laws, with interest at the 
rate of 10 per cent, per annum. 

David Butler.. 
Mr. ESTABROOK. I will now read 
the contract : 

'* Articles of agreement made and en- 
tered into this 21st day of June, a. d. 
1869, between D. J. Silver and Robert 
D. Silver, of the firm of D. J. Silver 
& Son, of the city of Logansport, 
county of Cass, and State of Indiana,, 
of the first part, and David Butler, 
Governor of the State of Nebraska, of 
the town of Lincoln, county of Lan- 
caster, and State as aforesaid, of the 
second part, witnesseth : 

That the party of the first part 
did, on this, the 2lstday of June, a. d.. 
1869, loan to the parly of the second 
part five thousand dollars, lawf\il 
money of the United States, for which 
the party of the second part gave to 
the party of the first part his note of 
like amount and bearing even date 
herewith, payable four months after 
date, viz: Should the contract for 
building the State University and Ag- 
ricultural College Building, located at 
Lincoln, Nebraska, according to plans 
and specifications furnished by M. J. 
McBird, architect, of Logansport, In- 
diana, be awarded to the party of the 
first part, at the estimated cost, viz : 
one hundred and fifty thousand dol- 
lars, then, and in that case^ and in 
consideration of said award, the party 
of the first part is to surrender to the 
party of the second part the afore- 
named note ; and the party of the first 
part further agrees to pay to the party 
of the second part five thousand dol- 
lars additional, in consideration of the 
contract being awarded as afore- 
I named, this payment to be made as 
I the work proirresses. Should neces- 
sity compel the awarding of the said 
contract at less prices, not going be'ow 
one hundred and twenty-five thousand 
dollars, the aforenamed note is to be 
surrendered and the five thousand dol- 
lars is to be paid proportionately, 
I thus: for each five thousand dollars 
I added to the contract price over one 
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huDdred aud twenty-fiye thousand dol- 
lars, the party of the first part will 
pay to the party of the second part 
one thousand doUai 8 ; otherwise, and 
thA aforenamed note is to remain in 
full force and virtue in law, bearing 
interest at the rate of ten per cent, 
per annum. 

in witness whereof, we, the parties, 
have hereunto set our hands and 
seals this 21st day of June, A. D. 
1869. 

D. J. Silver & Son. LSeal.l 
David Butler." [Seal.] 
[Int. Rev. 15c.] 

Mr. WAKELEY. When and where 
was that contract signed? 

The WITNESS. On the 21st day of 
June, at the Sherman House, in Chi- 
cago. 

Q. Is that tlie contract to which 
you referred in your testimony when 
you said the agreement with tlie Gov- 
ernor was to have an interest in the 
contract was in writing? 

A. Yes, sir. 

Q. Where was your father during 
your negotiations with Gov. Butler in 
Lincoln? 

A. In Logansport, Indiana. 

Mr. ESTABROOK. The Secretary 
will please place this note and con- 
tract on the tile. 

Mr. WAKELEY. Has that note 
ever been paid? 

The WITNESS. It has not. 

Q. Have you no personal knowl- 
edge if anything has taken place in 
regard to the release of that note? 

A. No. 

CROSS-EXAMINED. 

Mr. REDICK. Mr. Silver, did not 
you testify once before, touching this 
transaction, before the Investigating 
Committee? 

The WITNESS. I testllied before 
two Investigating Committees. 

Q. Well, when was the first time 
vou testified in regard to this? 

A. In the winter of 1869. 

Q. Did not you swear at that time 
yon l^new notliing about this? 

A. I think not. 

(^. Do you recollect what you stated 
in regard to this transaction? 

A. I was asked the question if I 
paid any money on this contract be- 
fore tlie Investigation Committee. The 



Governor agreed with me he would 
pay this note ; and, to help him out, I 
testified I did not give him any money. 

Q. Well, did not you state to Gov. 
Butler, to induce him to make this 
negotiation, that you had paid Gov. 
Morton, of Indiana, $40,000? 

A. I never made such statement. 

Q. Did yon never say to Gov. But- 
ler, at any time, you had paid Gov. 
Morton $40,000— you or your father? 

A. I never spoke to Gov. Morton 
but once in my life. 

Q. State whether or not you stated 
to Mr. Thomas Holloway, in the citj 
of Lincoln, soon after that statement 
took place, that in answer to a ques- 
tion put to you by him whether you 
were blackmailed, in regard to the 
statement of your contract, you did 
.not tell him you were not blackmailed 
and they never asked a cent from you? 

A. I do not remember it. 

Q. If he stiould swear you said so. 
would you believe it to be true? 

A. I do not think I ever said it. 

Q. If you had said so, it would be 
true, wouldn't it? 

A. I do not understand what you 
are trying to get at. 

Q. I don't care, you should know 
it. If it should turn out you did say 
so, you would know if it were true? 

A. I ought to know. I would not 
state an untruth. 

Q. Did you not tell John Cadman. 
of this city, at the time you gave your 
testimony before the Investigatinfr 
Committee to tell Gov. Butler, if he 
testified in the case, to swear that the 
money was loaned, because the Com- 
mittee would not allow you to explain? 

A. I did not. 

Q. Now. then, when this first con- 
versation took place between you and 
Gov. Butler, in November, 1870, who 
else was present besides the Governor? 

A. Nobody but ourselves. 

Q. Then all the conversation be- 
tween you and the Governor was be- 
tween you and Gov. Butler alone? 

A. Yes, sir. 

Q. All the conversation that you 
have detailed about \\\% saying he 
wanted you to do something' for him 
was made because you did not? 

A. Yes, sir. 
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O. Did not you swear, at your sec- 
ond examination before the Investi- 
gating Committee, that this proposi- 
tion was made in the presence of Mr. 
Kennard ? 
A. No, sir. 

Q. Did not the Governor say some- 
thing about your giving Kennard a 
loan of $2,000? 

A. He wanted me to have a $10,000 
warrant drawn for himself, and 
thought I ought to do something for 
Secretary Kennard. 

Q. Why did you not state that this ! 
morning? \ 

A. Because I was not aslced to. ' 

Q. So, then, you state that he said ' 
he thought you ought to do something 
for Kennard? 
A. Yes, sir. 

Q. Now, don't you recollect this, 
that Butler, when he spoke to you 
nbout this $10,000, or at least when 
that conversation arose, did you not 
say that you would give your $35,000 
claim for $25,000 in money? 
A. I don't remember it. 
Q. Did you not, at that time, state 
to Gov. Butler that you wanted your 
bonds cashed, and discussed with him 
the matter of having them cashed ; 
what was said about that? 

A. I don't think there was any- 
thing said at that time about discount- 
ing my bonds. 
Q. When was this conversation? 
A. It was during tlie Senatorial 
contest in January last. 

Q. How did the talk come up; did 
he come to you or you go to him about 
it?' 

A. He sent for me to come to the 
Tichenor House. I went up and he 
told me Mr. Kountze was here and he 
could get me my bonds discounted, 
and wanted to know liow much 1 
would take. I told him 1 had made 
other arrangements and did not want 
my notes discounted. 

Q. Did not you have some hard 
words with the Governor at that time, 
.and did lie not say you had agreed to 
let him have j-our bonds at a discount? 
A. I think we had a few hard 
words, but it was in talking about a 
letter my fatlier had written about 
him ; he tliought my father had treated 
him wrong? 

Q. Did not he tell you had prom- 
ised to discount these bond? at J^IO.OOO 



if he would get you the money ?^ 
A. No, sir. 

Q. 'Have you not offered members 
of this Legislature $10,000^ M they 
would get your bonds cashed ? 

A. I have not. I told one member 
of this Legislature that I would give 
him $1,000. I told him I wanted a 
committee to examine the building 
and I would make him a present of 
that sum. 

Q. Have not you made the same 
and better offers to certain other gen- 
tlemen? 

A. I don't remember but the one. 
I have talked with several about it, 
but don't remember of promising but 
the one. 

Q. Did not you tell Gov. Butler at 
one time that your father could run 
this Legislature ; that he hkd done it 
in Indiana and could do it here? 

A. I don't remember ever making 
any such statements. 

Q. Now. did not you know, at the 
time you entered into this contract 
with the Governor, that he could not 
let the contract, but that it had to be 
let by the Commissioners? 

A. Yes, sir. I know that three of 
the Commissioners had to let the con- 
tract. It was upon the contingency 
that I got the contract that I lent this 
money to the Governor. He told me 
he could manage and get it for me. 

Q. Before you went to Chicago 
you talked with Gillespie, did you 
. not? 

A. No, sir. Idid not talk with him 

anything about makin^r this contract. 

I don't remember the first time I did 

talk with Mr. Gillespie about it. I 

told him the time it was made. I am 

sure he did not advise me to pay the 

Governor the $10,000 he asked. 1 

think Mr. Gillespie told me to use my 

own judgment. 

I Q. Did you not swear, at your last 

examination before the Investisrating 

I Committee that he advised you to pav 

! it? 

A. I don't remember. 
Q. How long did you talk about it? 
A. May be thirty minutes. I think 
his language was •* use your own judg- 
■ ment." 

Q. You built Gillespie's house? 

A. Yes, sir. 

Q. Who paid you? 

A. Gillespie. He gave me a Ijou^jl- 
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and lot in Omaha. That was $5,000. 
I first loaned him the money ahd took 
a mortjj^age on his house; when the 
note oame due he could not pay me 
and deeded me the property. Mr. Gil- 
lespie's team worked for me during 
the summer and that was credited on 
the building of the house. He gave 
me his note for $270 and he owes me 
about $2,000. 

Q. Have you not stated that you 
would ruin Gov. Butler if it was in 
your power, or words to that effect? 

A. I have not. 

Q. State whether vou did not tell 
Secretary Eennard, in Lincoln here, 
last fall or winter, that you would do 
everything in your power to ruin Gov. 
Butler, or words to that effect? 

A. I talked with him about the bad 
feeling between me and €rov. Butler. 
[ told him he had treated me mean, 
and that I had to quit work on account 
of it. 

Q. You still hold that animosity 
against him? 

A. No, sir. I would forgive him. 
I would gladly not be a witness on this 
stand. 

Q. Did you tell the Governor that 
you would come on to the -witness 
.stand and do what you could for him? 

A. No, sir. 

Q. Did he tell you that you had 
better come on the stand and tell the 
whole truth? 

A. No, sir. 

Q. What did Gov. Butler say to 
you just before you left, before the im- 
peachment trial came on, about testi- 
fying? 

A. The Governor asked me if I was 
going awey, and I told him yes, I was 
going away with my family, and he 
asked me to give him my address so 
that he could telegraph to me. 

Q. Didn't he state that you had 
better try and get back in time for the 
trial? 

A. No, sir. 

Senator KENNEDY. I move that 
the Senate, ssitthig as a Court of Im- 
peachment, take a recess uncH 2 o'clock 
P.M. 

The FRKSIDENT. All those in 
favor of the motion will say ''Aye" ; 



opposed, "No." The motion is car- 
ried, and the Senate takes a recess 
until 2 o'clock. 

Ai'TEE RECESS. 

Senate called to order by the Presi- 
dent. 

Roll called. 

The Sergeant-at-Arms made the 
usual proclamation. 

The Managers and their counsel and 
the Respondent and his counsel all 
present. 

CROSS-EXAMINATION OF SILVER RE- 
SUMED. . 

Mr. REDICK. Is there any other 
paper existing between you and your 
father and €rov. Butler growing out of 
this transaction? 

The WITNESS. There is a copy of 
the contract. 

Q. Noother except that copy? 

A. None that I know of now. I 
have heard my fathe* mention the re- 
ceipts he gave Gov. Butler ; never saw 
them myself. 

Q. You know nothing about it, 
only what he told you? 

A. No, sir. 

Q. Did you not state to Mr. Thomas 
Mulloy. In this city, that your transac- 
tions with Butler \vere all straight and 
regular, or words to that effect, and 
that you never had paid him a cent? 

A. No, sir. 

Q. Did you say anything to him 
about it? 

A. I do not recollect. 

Q. Did you ever make such a state- 
ment to Mr. Skinner, of this city ? 

A. Not that I remember of. 

Q. Have you not discussed with 
the Auditor of State and the present 
Acting Governor touching the ques- 
tion of Mr. Butler's removal, with 
reference to having your claim cashed 
or provided for by the Legislature; 
how about that? 

A. I do not know that I have said 
anything to them about it? 

Q. What was said? 

A. I do not remember of auy such 
conversation. I have been in the office 
and talked about the impeachment 
trial. 
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Q. Did you ever talk about the 
prospect of getting your claim to the 
Auditor, Acting GoTernor, or any em- 
ployee, or the probability of you get- 
ting your claim in the case of the re- 
moval of Gov. Butler? 

A. No, sir. 

Q. lu any shape, manner or form? 

A. I do not think I have. 

Q. No conversation with any of 
them on that subject; do you swear 
to that? 

A. I do not remember of anything. 

Q. Will you swear you did not have 
such a conversation with both the Au- 
ditor and the Secretary of State? 

A. I cannot remember, to the best 
of my knowledge. I do not think I 
have had such a conversation. 

Q. I want to know if your memory 
is ordinarily good, or if it is a defect- 
ive memory. I ask you to swear if 
you did or did not ; you cannot recol- 
lect. Will you swear you did not have 
such a conversation with either of 
those gentlemen to the best of your 
recollection? 

A. No, sir. 

Q. Well, if you had had such a 
conversation with these gentlemen, 
you would be likely to remember it? 

A. Yes, sir. 

Q. If you had stated to Mr. MuUoy 
the questioD I asked you, you would 
be likely to remember that? 

A. Yes, sir. 

Q. If you made a statement, would 
you recollect it? 

A. Yes, sir. 

Q. Who wrote that contract? 

A. I did. 

Q. Who was by when it was writ- 
ten, your father? 

A. No ; my father was not in the 
room ; Gov. Butler was. 

Q. Did you originate the contract? 

A. Yes, sir ; I wrote It myself. 

Q. Did you or your father ever pay 
Gov. Butler for these contracts to 
build these buildings? 

A. We paid him #5.000 on that 
note. 

Q. Did you pay him anything after 
that? 

A. No, sir ; I loaned Gov. Butler 
•500 after that. 

Q. You paid him nothing? 

A. No, sir. 

Q. At the time when the bid was 
40 



let to you how many opposition bid- 
ders were there? 

A. I met Mr. Ward here. 

Q. Do you know how many oppo- 
sition bidders were here? 

A. I know who I met here. 

Q. How many? 

A. On the first there were Mr. 
Ward and myself and Mr. Richmond 
of Omaha. 

Q. Were there three or four? 

A. Mr. Ward and myself on the 
first and three on the other. 

Q. State whether or not your's and 
your father's were not the lowest bids 
on the basement? 

A. Yes, sir, our's was the lowest 
proposition ? 

Q. How much below the others? 

A. I do not recollect. 

Q. How were you on the other 
bids; were you the lowest? 

A. Yes, sir. 

Q. Where were these bids opened , 
were you by when they were opened? 

A. No. 

Q. You do not know who opened 
them? 

A, I do not. 

Q. At the time you put in your bid, 
after seeing the plans and specifica- 
tions of these structures, was not your 
bid a fair one, a fair compensation for 
building? 

A. I did not consider that we had 
such a terrible extravagant price. 

Q. Did not you consider your bid 
about a fair price? 

A. I did. 

Q. Was it not as low as you could 
afford to take the contract atthat time ! 

A. No; we might have taken it 
some lower. 

Q. Was not It as low as you could 
have taken It at that time, and taking 
the risk. 

A. I might have taken it lower. 

Q. You might have lost money? 

A. Yes. 

Q. Since you have completed the 
job, will you swear you could have 
' taken it lower and made money. 
I A. No. 

j Q. Then it was a fair price for 
I these contracts? 

A. Yes, sir. 

Q. Now, you made a contract with 

David Butler to pay $6,000 if you got 

1 the bid, why did you slip out of your 
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contract? Are jrou in the habit of go- 
ing baclc on what you say and what 
you write? 

A. No, 8lr. 

Q. Was not that contract and mem- 
orandum that you made In Chicago 
abrogated and disregarded, both by 
Butler and yourself, long before the 
settlement was made, and so consid- 
ered by both of you? 

A. It was not lived up to. 

Q. Was it not in the minds of both 
of you abrogated and disregarded 
long before the settlement, by both 
acts and words and either? 

A. I could not say how the Gover- 
nor looked at It. 

Q. How did you look at It? 

A. I looked at It as though It ex- 
isted. 

Q. When did you quit looking at It 
in that shape? 

A. I have not quit looking at it in 
that shape yet. 

Q. You swear that no time from 
the time the contract was given, up to 
the time the settlement was made, 
that any act had been done by you or 
your father that would lead towards 
an abandonment or abrogation of 
that contract. Do you so say? 

A. There was nothing done to ab- 
rogate on my part. I do not know 
what my father did. 

Q. Did not the old gentleman have 
as much to do with It as you? 

A. He was in the house when it 
was made. 

Q. If it should turn out that the old 
gentleman had by an act abrogated 
that contract, and disposed of it, how 
would that affect it? 

A. He was an equal partner. I 
suppose he had a right to do that. 

Q. So if he had done any act to dis- 
pose of it that would bind you? 

A. 1 suppose It would. 

Q. Did you and Gov. Butler, at 
any time after the giving of that con- 
tract, look at It or refer to it? 

A. We did. 

Q. When? 

A. The first time was at the time 
we had the muss about the $10,000. 
The Grovernor had a copy. 

Q. When next? 

A. I did not talk with the Governor 
after this time. 

Q. Do you recollect the date? 

A, On the 29th of November, 1870. 



Senator THOMAS . I would like to 
ask Mr. Silver what he said ; whether 
this contract was executed in dupli- 
cate, and who took it. 

The WITNESS. I think it was a 
duplicate. Gov. Butler took It. 

Mr. REDICK. Did you copy the 
original? 

A. Yes. 

Q. You read them both ? 

A. Yes. ' 

Q. Do not you recollect that Gov. 
Butler, at the time the ^.000 was 
loaned to him on four months, told 
you he could refund that money about 
that time, but he needed it for the 
purpose of paying up on certain lands 
bought from the State of Nebraska? 

A. I do not remember. 

Q. It was about buying a certain 
120 acre tract; you knew of it, and he 
wanted the money to pay for the land? 

A. He wanted his money to pay 
for the land, but I do' not think there 
was anything said about paying it m 
the four mouths. 

Q. Did not you know you advised 
Gov. Butler to buy it when you were 
here saying you would loan the money 
If he wanted it? 

A. I do not recollect that. 

Q. Neither in Chicago or here? 

A. No. 

Q. You say again that when you 
went down to get the warrants, you 
told the Auditor not to draw them that 
afternoon, but in the evening, and the 
warrants were drawn to your order? 

A. Yes. 

Q. Did you direct him to draw 
them in that way ? 

A. They were always drawn in 
that way, in $1,000 warrants each. 

Q. I thought you were to draw a 
810,000 warrant for the Governor, and 
you promised to do it? 

A. Yes. 

Q. And you told the Auditor to 
draw them In $1,000 warrants? 

A. Yes. 

Q. Why did not you stay there and 
get them if you wanted to cheat, or 
why did you delay till evening? 

A. I did not want any mass about 
it, and thought we would be alone 
and the Governor not be by. 

Q. So that you could gobble the 
$10,000. 

A. Yes, sir, and put it in my 
pocket. 
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Q. And you told the Governor he 
oould not have any, and that you had 
it in your pocket? 

A. Yes. 

Q. Did you tell the Auditor you 
were goin^ to gobble the $10,000? 

A. Yes. 

Q. What did he say? 

A. I think he said he thought it 
was all right. 

Q. Did you think so, or did he say 
it? 

A. I think he stiid so. 1 would not 
be positive. 

Q. You had a $1,000 warrant is- 
sued ahead of the others? 

A. They were all $1,000, issued at 
the same time. 

Q. Did not you state to Gov. But- 
ler, in the presence of Mr. Patrick, 
you would have them all issued in 
$1,000 warrants to use when the Leg- 
islature met? 

A. I never made ^uch u statement. 

Q. Xor words to that effect? 

A. Or words to that effect. I 
might have said 1 had them issued, 
but nothing about the Legislature. 

Q. Was not the objection that Gov. 
Butler made to the issuing of these 
warrants, — and did not you so swear, 
— that to issue so large a body of war- 
rants at one time would injure him 
politically? 

A. That had nothing to do with 
these warrants, but the one Issued on 
the first of August, on a former esti- 
mate. 



Q. 

A. 



That is another dose? 
Yes. 



Q. Did you pay him anything for 
the issuing of those? 

A. No; I had to pull the men off 
the work to get it. 

Q. Did not Governor Butler tell 
you at the time the contract with the 
State was let,* that they had to raise 
the money out of the sale of these pub- 
lic lands, and they might be short, and 
if so, you must wait a little while? 

A. Yes ; he said they had to raise 
the money out of the lots and lands? 

Q. Did not you reply that your 
men were able to carry it? 

A. Yes. 

Q. And you did carry it? 

A. I am satisfied of that fact. 



[The counsel for the respondent 
asked for the note offered in evidence 
by the prosecution.] 

R. D. SILVER CROSS-EXAMINED. 

Q. Who wrote that note? 

A. It is my hand writing. 

Q. Where did you get the blank on 
which it is written? 

A. I think my father had a blank 
note book. 

Q. Then if your father had a blank 
note book, no doubt he had that blank 
note book with him in Cliicago, where 
the note was made. 

A. Yes. sir; I think I recollect he 
took it with him. 

Q. Now, I want to ask you wheth- 
er you did not take to David Butler, 
say in June or July, or August. 1870, 
about a year after the date of that 
note, a blank note similar to that, with 
his name torn off, covering the same 
amount, and told him it was the same 
note? 

A. Yes, sir ; but I did not tell him. 
He asked me for the note and I took 
this to him, with his name torn off. 

Q. Why did you do this infamous 
fraud? 

A. I did not tell him this was Uie 
note. 

Q. Don't you recollect that when 
you gave him that note with the name 
torn off, that it had a little bit of a 
*^D" on it? 

A. I don't recollect. 

Q. Will you swear that when you 
performed that little freak of nature, 
you did not leave a little bit of a "D'' 
on to mislead him? 

A. It may be I did. 

Q. Did you not state to Gov. But- 
ler, before you presented this note 
with the name torn off, that your fa- 
ther had the note and you would send 
it to him? 

A. He asked me for the note, and I 
think I did. 

Q. Will you fix the month, as near 
as you can, when vou delivered that 
note to Mr. Butler? 

A. I could not tell ; I know I was 
occupying Mr. McConnelPs oflace at 
the time. 

RB-EXAMINATIOM. 

Mr.WAKELEY. Mr. SUver, when 
was it the Governor asked you to sur- 
render up the note. 
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A. I don't know the exact date. 

Q. About when? 

A. I think it was about a year after 
it was made. I think he made the de- 
mand just as — 

Q. Had he paid the note? 

A. He had not. 

Q. On what account then, did he 
make the demand? 

A. That I had got tbat contract. 

Q. Did he assign any other reason ? 

A. He did not. 

Q. Was this before the university 
was completed V 

A. Yes sir. 

Q. About how long ? 

A. I presume six or eight months. 

Q. What land was it for which the 
Gk)vernor wanted the money in Chi- 
cago? 

A. I think it was the tract of land 
on which his residence is. 

Q. This blank which was surren- 
dered: was there ever any genuine 
name on that? 

A. I think not. 

Q. You were asked in reference to 
your testimony before the investigat- 
ing committee, in answer to that, you 
said Gov. Butler had agreed with you 
that he would pay the note. State 
again the particulars of that agree- 
ment? 

A. During the investigation, I came 
up to the State House, and tlie Gov- 
ernor told me he would pay the note 
I held against him, and told me that I 
could state before the Investigating 
Committee that I never paid anything 
for the contract. 

Q. .Who commenced the conversa- 
tion? 

A. He commenced himself, and 
told me he would pay the note. 

Q. Was there anything said in re- 
gard to your being witness before the 
Investigating Committee? 

A. 1 don't know that there was. 

Q. I understand then he said to 
you he would pay the note, and you 
could then testify that he received no 
money from you? 

A. Yes : that I paid no money for 
the contract. 

Q. Which Investigating Committee 
were you referring to? 

A. The tlrst one; in the winter 
of '69. 

Q. Had you then been subpopned 



as a witness before the Investigating 
Committee? 

A. I don't remember. 

Q. Had you been requested to be 
there? 

A. I don't think I had ; I expected 
I would be. 

Q. Where was this conversation. 

A . At the Governor's private office. 

Q. Were you sent for, or not. 

A. I don't recollect ; he called me 
into his private office, I know, and he 
commenced the conversation. 

Q. You were asked if you did not 
state, at some time, tbat Kennard was 
present when Gov. Butler and you 
talked about the $10,000, what did you 
say, if anything, about Kennard being 
present, and where was he present? 

A. I don't remember of Kennard 
being present at all. 

Q. Was he present at the time you 
met the Commissioners — the time you 
talked about allowing your estimate. 

A. Yes, sir. 

Q. To what place did you go when 
you had the private interview with 
the Governor in his office? 

A. I went into the Auditor's office. 

Q. Did you leave Kennard at the 
Auditor's office? 

A. I don't remember whether I 
did or not. 

Q. When was it tliat the Governor 
said he must have $3,000 for Kennard. 

A. At the first conversation, at his 
private office. 

Q. Was this in addition to the 
810,000? 

A. Yes, sir. 

Q. You stated, on cross examina- 
tion, that the Governor referred to 
this contract when you had this fuss 
in his office. State particularly what 
he said about it? 

A. He claimed tbat 1 owed him 
ten thousand dollars according to the 
terms of that contract. 
Q. How did he figiTre up ten thou- 
I sand dollars on that contract? 

A. Well, I argued it one way and 
he argued it the other, that !8« I said 
it was five thousand dollars and he 
said it was ten thousand. 

Q. Was the contract or a copy of 
it present? 
A. He had his copy there. 
Q. Will you state where you were 
and why you were not here at the 
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time this impeachment trial com- 
menced? 

A. I had business of my own to 
attend to, and I was wanting some 
money and 1 went away for that pur- 
pose : that was my main reason. 

CROSS-EXAMINED. 

Mr. REDICK. In regard to this 
$3,000 that you was to ^ive to Ken- i 
nard, did not Gov. Butler say that i 
that was to be loaned to Keunard at { 
that time? 

A. I would not be positive but 
what he did say it was to be a loan. 

Q. Did you icnow, sir, whether the 
$10,000 you was to furnish him was to 
be a loan also? 

A. He didn't say anything to me 
about a loan of that. 

Q. Didn't he offer to secure that 
amount to you? 

A. Xot when we was in that room 
he didn't. 

Q. This note you gave him was be- 
fore the interview in tliat room? 

A. Yes, sir. It was before the set- 
tlement. 

Q. Then, can you explain to the 
Senate why he demanded $10,000 in- 
stead of $5,000. 

A. No, sir. 

Q. I think 1 said that I had paid 
him $5,000, and I think he said there 
was $10,000 beside that, and I claimed 
that the contract didn't call for that 
and he insisted that it did. 

Q. Could vou read the contract? 

A. Yes, sir. 

Q. And you claimed that the con- 
tract only called for $5,000 more than 
what you had paid him in the loan. 
Why didn't you pay that $5,000 then? 

A. Because 1 was out of money. I 
never intended to pay that. 

Q. What did you tell him you j 
would have the warrants drawn for, j 
then? I 

A. Iwanted to get my own warrants ; 
and keep them, and I took that way 
to get them. 

Q. You don't want the Court to 
understand that you do that kind of 
business as a general rule? 

A. No, sir. I do not. 

Q. Would vou have done that kind 
of business with the Representative to 
whom yon made the offer of a thou- 
sand dollars if he would get your bill 
through? 



A. No, sir. I would have stepped 
up and paid him— made him the pres- 
ent. 

Q. To how many members of the 
Legislature did you make that offer, 
to six? 

A. No, sir. I did not. 

Q. Will you swear that you did 
not make it to Ave? 

A. Yes, sir. 

Q. Four? 

A. Yes, sir. 

Q. Three? 

A. I would not swear that 1 re- 
member of offering but to one. 

Q. Do you remember what these 
three said? 

A. I don't remember of making 
the offer but to one. 

Q. Have you made the offer of any 
amount, dhrectly or indirectly, to the 
Auditor of the State, or any State offi- 
cer, to get your claim through? 

A. No, sir. 

Judge WAKELEY. Have you 
offered Mr. Redick anything? 

A. No, sir. I have not. 

Mr. REDICK. Certainly not. 1 
would not take it. One thing I want 
to say to you. When you have got 
anything to offer, don't offer it to that 
gentleman, (Judge Wakeley,) for he 
will take it, sure. 

Judge WAKELEY. You are right 
about that, Mr. Redick, that is the 
first point we agree on. 

DAVID J. SILVER EXAMINED. 

Judge WAKELEY. Where do you 
reside? 

A. St. Louis, Missouri. 

Q. What is your occupation? 

A. A builder and contractor. 

Q. Were you one of the contractors 
for the erection of the State University 
at this place? 

A. Yes, sir. 

Q. Are you the father of the wit- 
ness, R. D. Silver? 

A. I am. 

Q. What was the style of your 
firm? 

A. D. J. Silver & Son. 

Q. When did you first have any 
personal share in the negotiations, or 
in the making of the contract. 

A. The first knowledge that came ^ 
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to me of the contract was in June, 
1869, 1 believe. 

Q. How did you derive that Icnowl- 
edge? 

A. It was on the return of ray son 
to Indiana. I was residing at Logans- 
port, Indiana, at that time. 

Q. What did you learn from your 
son in regard to that at that time? 

Mr. REI>ICK. I object to that 
question. 

Mr. ESTABROOK. Was not it af- 
terwards brought to Gov. Butler? I 
want to learn these facts and then 
show it was connected with the Gov- 
ernor. 

Mr. KEDICK. I object to It ; there 
is no use for that kind of a question. 

Mr. WAKELEY. Did you do any- 
:hing in consequence of that informa- 
tion about the contract? 

A. I did, sir. 

Q. State what you did first? 

A. Tbe first I did was to go, in 
company with my son, to Chicago. 

Q. For what purpose? 

A. To meet Gov. Butler. 

Q. Did you there meet him? 

A. I did. 

Q. At what place? 

A. At the Sherman House, 

Q. About what time? 

A. It was sometime in June, per- 
haps toward the latter part; I am not 
positive as to the date, but think it w^as 
about the 30th. 

Q. At what time of day did you 
meet him? 

A. I believe it was in tbe morning 
following our arrival there.- 

Q. Did you have an interview with 
him there? 

A. I did. 

Q. Who was present ? 

A. At our first interview there was 
quite a number there, I believe exam- 
ining some plans for the Asylum. 

Q. At what room or office in the 
building was that? 

A. Ido not remember the number 
of the room. 

Q. Was it at one of the rooms in 
the Sherman House? 

A. Yes. 

Q. Did you have a subsequent In- 
terview with Gov. Butler? 

A. Yes. ^ 

Q. Who was present then? 



I A. I think there was no one but be 
' and myself. Perhaps my son might 
j have been in during a portion of It ; 
j of that I would not be positive. 
Q. At what room was that? 
I A. I think it was in the same room. 
i Q. Was it at the Governor's room? 
; A. Yes. 

Q. What occurred at the' interview 
of which you now speak between the 
Governor and you? 

A. We talked over the matter of 
buildmg here ; in relation to the con- 
tracts, and so forth. 

Q. What was said in respect to the 
contract? 

A. He said he believed we could 
obtain it. I did not know then but 
what the basement was already let; 
I thought it was. He thought we 
would be able to get the whole of the 
contract for the entire building. 

Q. Do I understand you the con- 
tract for the superstructure had not 
been let? 
A. I think so. 

Q. State the substance of what was 
j said about the contract ? 
A. We went— 

Mr. REDlCiv. I shall object to the 
I witness stating the substance of any- 
; thing. Let him state just what was 
; said between Butler and himself, ver- 
i batim, if possible to do it. 
i The PRESIDENT. You will fol- 
I low out the rule. 

Mr. WAKELEY. State now, fdlly 
and particularly, all that occurred du- 
ring this inter>'iew of which you now 
speak, and subsequently in Chicago 
between yourself and Gov. Butler. 

The WITNESS. Well, we talked 
freely with regard to the building and 
the contract, and with regard to the 
proposition between him and ray son 
—that we loan him $5,000— to which I 
had objected. I did not like it; told 
him I did not like to go Into a measure 
of that kind ; I told my son so ; he re- 
ported it ; I also said to Butler I did 
not like to go into an arrangement of 
that kind, to pay $5,000. He spoke of 
loaning some money upon lands; I 
understood it to be the place where he 
now lives ; that he needed the money 
v^Tj much. I insisted upon his taking 
—If he had to have money— to take a 
' less amount than $5,000 ; the amount 
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I do not remember, perhaps one or 
two thousand ; he insisted apon hav- 
iDjpf #5,000 ; after he insisted upon hay- 
ing $5,000, 1 consulted witli regard to 
it, and fell upon the basis that had 
been presented, in preference to being 
without anything. 

Q. State, as fully as you can, all 
the conversation between the Gov- 
ernor and yourself, in respect to his 
giving this note and entering into the 
contract. 

A. I was not in Chicago when the 
note was given. I returned home the 
next morning and sent forward the 
money by draft to Chicago. I was 
not present at the writing of the con- 
tract. 

Q. State, then, as fully as you can, 
all that was said between the Gover- 
nor and yourself, in respect to what 
the contract should be when made. 

A. I cannot remember what con- 
versation passed between us with re- 
gard to the contract; we tallced it 
back and forth. I told him that in 
my mind I was not fully satisiied ; that 
there would be no room in the con- 
tract for the payment of money; I 
would rather wait and see whether 
there was anything to be made out of 
it, and he said we would, in all prob- 
ability, get the whole building, and I 
told him if we did, why I would rather 
see what the building might yield ; it 
^as impossible for any man to come 
within quite a long range of the cost 
of such a structure, there being no fa- 
cilities whatever. 

Q. Why was this put in the form of 
a loan, this $5,000? 

Mr. EEDICK. I object to that, un- 
less he speaks from his own knowl- 



Mr. WAKELEY. I am just speak- 
ing of this conversation between the 
Governor and himself. 

TheWrrNESS. I suggested that 
myself. 

Q. What did you say in suggesting 
it? 

A. In my suggestions I said it 
would be better to make it the form of 
a loan and take a note for it, in order 
that we would have something to fall 
back upon. 



Mr. REDICK. If the building did 
not yield? 

The WITNESS. I did not feel like 
paying 5,000 without any show for it 
whatever, and did not know I would 
get it out of the building. 

Q. What did the Governor say to 
that? 

A. He consented to the arrange- 
ment. 

Q. IIoAv long was that before the 
contract was finally signed? 

A. My recollections are that the 
letting of the contract was in August 
and tliis would be in June. 

Q. State more fully what you said 
to the Governor in regard to the dan- 
ger or impropriety of it, that what yon 
were tal Icing of? 

A. I told him I thought it was as- 
suming a stand on dangerous ground ; 
it was a matter men should be very 
careful about. I will not say that was 
the precise language. 

Q. Did either of you refer to the 
fact of his being Governor, and what 
that had to do with the character of 
the transaction ? 

A. I do not remember whether I 
said anytliing to the Governor with 
regard to his being Governor ; I know 
I talked about that to my son. 

Mr. REDICK. Unless the Gover- 
nor was present? 

The WITNESS. I cannot remem- 
ber distinctly. 

Mr. WAKELEY. What response, 
if any, did the Governor make to your 
suggestion that it was dangerous? 

A. I cannot remember what he did 
reply ; what his reply was, if any, I 
cannot recollect. 

Q. On what ground was it sug- 
gested to be dangerous? 

Mr. REDICK. I object to that. We 
do not know where we will land. Let 
them state facts. 

Mr. WAKELEY. I call the wit- 
nesses* attention to it. 

Mr. ESTABROOK. Ask him to tell 
the facts, the ground upon which it 
was dangerous. 

Mr. WAKELEY. What reason wa« 
assigned as to why it was dangerous 
to make a contract of that character? 
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A, I looked upon it as dangerous 
to take that stand in making the con- 
tract with this view before me, that 
these things were liable to be investi- 
gated in Omaha: that was my view 
then and it is now. 

Q. Did the Governor say anything 
as to the danger of an investigation? 

A. Well, I do not recollect his re- 
ply; to the best of my recollection, he 
thought there was no danger of any- 
thing of that kind. That is the best 
of my recollection. 

Q. About how long did the inter- 
view last? 

A. Probably we had two or three 
different interviews along from morn- 
ing until toward evening ; in fact we 
were traveling around the city to- 
gether. We had several interviews that 
lasted half an hour. I cannot state 
precisely. 

Q. What did the Governor first say 
on the subject of the money? 

Mr. REDICK. I object to that, and 
everything you pixt in that shape here- 
after. 

Mr. ESTABROOK. What did the 
€U)vernor say on the subject of the 
money? 

Mr. REDICK. He has asked that. 

Mr. WAKELE Y. I asked him what 
the Governor first said on the subject 
of the money. 

A, My recollection was that he 
wanted $5,000. 

Q. Upon what basis did he want 
the $5,000? 

A. Upon the basis, as I understand 
it, of the contract. 

Q. What contract? 

A. The contract for the University. 

Q. Did he, or not say anything in 
respect to an agreement or under- 
standing with your son here? 

Mr. REDICK. I object to that, on 
the ground that it is leading. Put it 
in writing. 

[The question was submitted in 
writing.] 

The PRESIDENT read : Did he, or 
did he not say anything to you about 
any agreement or understanding with 
vour son in respect to the money be- 
ing paid to him, and if anything, what 
did he say? 



A- He said there had been an un- 
derstanding with my son and him 
with regard to the $5,000. 1 think 
that is the substance. He would pay 
him $5,000. 

Mr. WAKELEY. AVhen did you 
next see Gov. Butler? 

The WITNESS. Not until the fol- 
lowing September of the year 1869. 

Q. Did nothing occur between you 
there in regard to this note? 

A. No, sir ; not a word. 

Q. Did you have any subsequent 
interview with Gov. Butler in which 
anything did occur about the note? 

A. Yes, sir. 

Q. When? 

A. Last August. 

Q. Where? 

A. In his oflace. 

Q. State fully all that occurred be- 
tween you. 

A. He desired a receipt. He had 
it written out. I came to the State 
House, and he had the receipt written 
for this money, and desired I should 
sign it. I was somewhat reluctant 
about it because I had transacted none 
of the building business, but I did 
sign the receipt. 

Q. Wliat became of the receipt? 

A. I do not know. I gave it to But- 
ler. 

Q. State the contents of it as near 
as you can. 

A. Well, received of D. J. Silver 
& Son, so much money. I do not re- 
member the exact wording through- 
out the receipt. It might have referred 
to the note and contract ; I won^t be 
positive. It was a regularly drawn 
up receipt. 

Q. Do you know whether it cov- 
ered the note in terms? 

A. That I cannot remember. It 
may or it may not. I cannot recollect 
the language of the receipt. 

Q. Had you received any money 
from the Governor? 

A. No. 

Q. On what ground did he ask you 
to give him the receipt? 

A. He desired to make a showing 
to Mr. Keunard, In their business re- 
lations, that this money was paid. 

Q. In what way did he claim it was 
paid or satisfied? 

A. In no other way than a mere 
drawing of the receipt, except upon 
the basis of the contract. That might 
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hftTe been bis view, and it might have 
been the understanding at the time. 

CROSS-EXAMINED. 

By Mr. Redick : 

Q. You stated at the time Gov. 
Butler borrowed this money that you 
sent your son. He wanted to pay it 
upon certain land he had. 

The WITNESS. Yes, that is the 
way I understood it. 

Q. And you took the note the rea- 
son you wanted something to show in 
case the building did not yield suffi- 
cient profit? 

A. Yes. I wanted something to 
show the payment of the ^5,000. 

Q. Did you have any knowledge of 
your son's pretended note to Gov. But- 
ler with the name torn oft? 

A. No. I know nothing about that. 

Mr. WAKELEY. That is the case 
for the prosecution. 

The respondent's counsel then called 
Hon. G. W. Frost 

G. W. Frost sworn and examined : 

By Mr. Rei>ick : 

Q. Mr. Frost, did you have any 
conversation with the Treasurer of 
this State, touching the five per cent, 
fund, as to whether it was in the State 
Treasury or not? 

A. I did. 

Q. State where the conversation 
took place, how it arose and what it 
was? 

Mr. ESTABROOK. I object. The 
Treasurer is a competent witness, and 
I take it that no hearsay testimony, 
on the part of Mr. Frost, can be in- 
dulged in. 

Mr. REDICK. Do you want me to 
put it in writing? 

Mr. ESTABROOK. Yes, sir; we do. 

[The question was submitted in writ- 
ing.] 

The PRESIDENT read : State what 
the State Treasurer told you about the 
five per cent, fund being in the Treas- 
ury? 

Mr. REDICK. Senators: In regard 
to the legal question, as to whether 



his conversation touching the transac- 
tion should be admitted, has been de- 
rided. The question in this litigation, 
involving the most material thing, is 
th^ school fund, and a very material 
issue is, whether it was in the State 
Treasury or-not— put there by Gov. 
Butler. To prove that it never was in 
there they come in and offer in evi- 
dence that Gov. Butler, at a certain 
time, said to Mr. Ambrose Uiat it was 
not in the Treasury. We propose to 
show that it was there by the books of 
the State. That is one line ; and also 
by the State Treasurer himself. The 
State Treasury does not speak only by 
its officers. We ask Mr. Frost to state 
to this Court what the State Treasurer 
told him in regard to the five per cent, 
fund. If he should say it was in the 
State Treasury, we submit whether it 
would not be testimony, and that is 
the main issue. 

So, if you exclude us the right — if 
you say that is incompetent, you will 
reverse what this Senate has done be- 
fore, because you admitted the state- 
ments of Sweet, and the statements of 
Brock, touching this five per cent, 
fund. It is the only way we can prove 
the admissions of the State, which is 
to prove them by its officers. The 
counsel for the State will say, per- 
haps, *'Why don't you show your 
books." Now, if the State Treasurer 
did not do his duty, and put this mat- 
ter of the five per cent, fund properly 
upon the books, we cannot help that, 
but are compelled to rely upon his 
statements. We have shown you that 
Gov. Butler did all he could to put 
that money in the Treasury. . I ex- 
pect to prove by this witness that Mr. 
Sweet told him here in Lincoln at a 
private conversation, iu spealiing of 
this matter, told him as a Republican, 
a neighbor and a friend, that this 
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money was in the State Treasury, safe 
and all correct. 

Mr. ESTABROOK. I expressed yes- 
terday a desire to see this case lifted 
up out of the realms of a farce. I 
wanted it conducted in such a man- 
ner that, when the report of it shall 
appear in pamphlet form and be put 
among the archives of the State, we 
will not be ashamed to read it. I ad- 
mit that it is competent for you to 
show that this money was put in the 
Treasury, by the records. I admit 
that the testimony of the records of 
the State would be proper testimony. 
Mr. Sweet is a perfectly competent 
witness, but when we brought Mr. 
Sweet, the ex-Treasurer, upon the 
stand, they desired to impeach his tes- 
timony. In order to do this they aslced 
him if he did not state such and such 
things, at such and such times, to cer- 
tain individuals. If he says he did not. 
they try to make it a case of impeach- 
ment of the witness. Now, the ques- 
tion is, gentlemen, whether you shall 
do as you are aslved to do— stultify 
yourselves. It is true, they brought 
a witness here to swear as to what 
Sweet said to certain witnesses at dif- 
ferent times. Now we have got to a 
point where I ask, in all good faith, 
that this Senate abide by all the rea- 
sonable laws of testimony. They ask 
here, *' What did Mr. Sweet tell you 
in regard to that deposit?'' Now what 
Mr. Sweet told Mr. Frost will not im- 
peach the testimony of Sweet, unless 
the foundation has first been laid by 
asking him if he had made certain 
statements, naming the time when, the 
place where, and then bringing this 
witness to prove these statements ; but, 
gentlemen, I suppose I need not dis- 
cuss this matter with you. 

The PRESIDENT. I would like to 
ask whether, in the examination of 
Mr. Sweet, his attention was, or was 



not, called to this conversation witli 
Mr. Sweet? 

Mr. REDICK. I am not certain, Mr. 
President, whether it was or not. 

Mr. MARQUETTE. Mr. Sweet was 
the agent of this State. Anything that 
an ofiScer does, in pursuance of an 
agency, is the same as though the act 
was done by the principal. 

The PRESIDENT. The counsel for 
the respondent asks the witness this 
question, to which the counsel for the 
State make objections : *' What did Mr. 
Sweet tell you with regard to the de- 
posit of the five per cent, fund in the 
State Treasury, and when did he tell 
you ; state all about it?'' As many as 
are in favor of sustaining the excep- 
tions will, as their names are called, 
answer **A3'e''; contrary, ''No.'- 

The Secretary called the roll. 

Those voting in the afiirmatlve were 
Messrs. Gerrard, Hawke, Metz and 
Sheldon— 4. 

Those voting in the negative were 
Messrs. Brown, Cropsey, Hilton, Ken- 
nedy, Thomas, Tucker, Tennant and 
Mr. President — 8. 

The, PRESIDENT. Four members 
havibg voted in the affirmative and 
eight in the negative, the objection is 
overruled. 

Mr. REDICK. What did Mr. Sweet 
tell you with regard to the deposit of 
the five per cent, fund in the State 
Treasury, and when did he tell you. 
State all about it? 

The WITNESS. Mr. Sweet told me 
the money was in the State Treasury. 

Q. Where was this? 

A. In the Auditor's office. I met 
Mr. Sweet there, and he made the 
statement to me that the report made 
to me by Mr. Brock was correct. 

Mr. REDICK. What did the Dep- 
uty State Treasurer say to you? 

Mr. ESTABROOK. I object to this. 

Mr. REDICK. (To witness.) Where 
did you see Mr. Brock? 

A. I have letters from him, which 
I am going to read. 
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Mr. ESTABROOK. I object. 

Mr. REDICK. Did you have any 
conversation Tvith the Deputy State 
Treasurer with regard to the five per 
cent, fund? 

A. I had letters from him, and 
statements. 

Q. Did you bring these statements 
to the knowledge of the State Treas- 
urer? 

A. Yes, sir ; I think I showed him 
the statements and letters. He said 
they were correct. 

CROSS-EXAMINED. 

Mr. ESTBAROOK. When was this 
conversation with Sweet? 

A. I cannot recollect the time. 

Q. I understand you to say that he 
said to you, that the report which 
Brock made was correct. Was that 
all he said? 

A. No, sir ; I said to him. •' I want, 
as a Senator, to see the books." He 
said, if I wanted to see the books for 
myself I could see them, but he 
thought I wanted to have a third party 
see them. 

Q. Did he refer to more than one 
statement? 

A. Yes, sir; to two. 

Q. Did he say that both were cor- 
rect? 

A. Well, the statements were made 
at my request. I was going before the 
people during the campaign, and I de- 
sired to know the facts about the mat- 
ter, so that 1 might be able to repre- 
sent it as it was, and sent to the Treas- 
urer for a statement. 

Q. Have you that statement with 
you? 

A. No, sir : it is at my home. 

Q. When aid ho make the second 
statement? 

A. It was a corrected statement 
sent to me the next day. They were 
both sent to me at Omaha, and both 
represented the $17,000 as being in the 
lYeasury. I wrote to Mr. Sweet to 
let Mr. Alfred, my clerk, look at his 
books and make out a statement for 
me. I felt confident that he would get 
it correct, for he was a good book- 
keeper. But he refused to let any one 
look at the books, and made out the 
statement himself and sent it to me, 
and the next day he sent this sec- 
ond corrected statement. I have both 
statements at my house. 



Senator TUCKER. Was the Au- 
ditor present at the time that Mr. 
Sweet made the statement to you in 
the Auditor^s ofiSce that the five per 
cent, fund was in the Treasury, and If 
so, did he, the Auditor, object to the 
statement made by Mr. Sweet, the 
Treasurer? 

A. I could not say whether the Au- 
ditor was present or no{ ; there was 
several persons in the room, and we 
were standing by tlie window talking 
to ourselves. 

Thomas Hollo well examined. 

Mr. REDICK. Where did you reside 
in the fall of 1870? 

A. Here in Lincoln. 

Q. State whether or not you had 
any conversation with Robert J. Sil- 
ver about the settlement for his build- 
ing the University, in the fall of 1870, 
and if so, state where that conversa- 
tion was had and how it arose? 

A. Yes, sir; it was in Wilkinson's 
saloon. He first asked me if I had got 
my pay for my work on the Peniten- 
tiary in full, and I told him no, that I 
had got fooled out of $800; and then 
I asked him if he had got his settled 
up? He said yes, and they paid him 
every cent. 1 said, did they ask you 
for anything, and he said not a cent. 

Q. Was you approached this morn- 
ing by any one about giving evidence 
here? 

A. When I returned from dinner I 
heard that Silver had been on the 
stand, and the party that told me said 
he hoped there would be no cross- 
fire between me and Silver, as he was 
a friend of Silver's. 

Q. Who was this party? 

A. It was Mr. Hudson. 

cross-examined. 

Judge WAKELEY. Did you ask 
Silver, at the time of that conversa- 
tion, if Gov. Butler had asked him for 
anything? 

A. I asked him if the Commission- 
ers had asked him for anything; I 
meant all of them. 

Mr. REDICK. You don't mean 
Manager Hudson, do you? 

A. No, sir ; it was a different Hud- 
son altogeUier— another man. 

Mr. REDICK. Mr. President: I 
will offer the Respondent as a witness. 
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Mr. ESTABEOOK. We object; this 
is a criminal case, and he cannot be 
allowed to testify in his own case. 

Mr. REDICK. The only thing we 
want to introduce him for is to prove 
that he paid R. D. Silver $5,500 in full 
of all claims against him which can- 
not be proven by any other witness. 

Mr. REDICK. I wUl offer in evi- 
dence this receipt. 

Mr. ESTABROOK. (After examin- 
ing the receipt.) All right, sir. 

Mr. REDICK. You don't object? 

Mr. ESTABROOK. No, sir. 

Mr. REDICK. I will read it in testi- 
mony. (Reads) : 

State of Nebraska, 

Executive Department, 

Lincoln, June 18, 1870. 

Received of David Butler five thou- 
sand dollars in full payment of one 
promissory note, dated June 21, 1869, 
and made payable to D. J. Silver A 
Son, and this receipt is in full for all 
moneys, of whatever nature, received 
ft-om us by David Butler up to date. 

[Stamp.] D. J. Silver & Son. 

Mr. REDICK. You admit the sig- 
nature? 

Mr. ESTABROOK. We admit it to 
be the same receipt testified to. 

Mr. REDICK. We do not admit it 
on that. 

Mr. WAKELEY. If it is not the 
same receipt, you have no right to 
offer another one. 

L. E. Cropsey sworn. 

Mr. REDICK. Do you kuow that 
handwriting? 

A. I do. 

Q. Whose is it? 

A. The old gentleman Silver, D. J. 
Silver & Son, written by him. 

Q. Have you seen his handwriting 
ft-equently and think it his? 

A. Yes. 

Mr. REDICK. That receipt is of- 
fered in evidence ; I withdraw my wit- 
ness and submit my case right here. 

Mr. ESTABROOK. Without argu- 
ment? 



Mr. REDICK. That is for you to 
say. 

Mr. WAKELEY. What do you pro- 
pose? 

Mr. REDICK. I have spoken on 
this matter as much as I want to ; we 
will submit this without argument ; it 
is no use to take more of the time of 
the Senate. 

Mr. ESTABROOK. We will accept 
that proposition with this modifica- 
tion, that Judge Wakeley, who was 
present several days and aided very 
I materially in the prosecution of the 
Articles, whose name has been con- 
nected with it, has been called away 
by other duties, and who is now con- 
nected with it, be permitted to file, 
with the proceedings of the case, his 
own argument viewing the whole 
grounds. 

Mr. REDICK. As far as I am con- 
cerned, I am perfectly glad to do that 
with Mr. Wakeley. I will be governed 
by the other counsel. It is only done 
simply out of professional courtesy. 

Mr. WAKELEY. I only ask it in 
justice to myself. I will submit my 
argument to you, Mr. Redick; there 
shall be nothing in it you object to. 

Mr. MARQUETTE. There might 
be some misconstruction. 

Mr. ESTABROOK. The Judge pro- 
poses to submit it to you, with the 
privilege of answering it. 

Mr. MARQUETTE. All right. 

Mr. ESTABROOK. Let me make 
this suggestion, that there shall be a 
privilege of filing one on each side. 

Mr. BRIGGS. I would like also the 
privilege of filing an argument. 

Mr. WAKELEY. Most clearly. 

The PRESIDENT. That being the 
case, you had better limit the time. 

Mr. REDICK. Within thirty days. 

Mr. ESTABROOK. Agreed. 

The PRESIDENT. That being th^ 
case, we declare the case submitted. 
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The Senate will take it under advise- 
ment. 

Mr. WAKELEY. Tlie records say 
merely it is a^eed. 

Senator TUCKER. Mr. President: 
I move that we now retire to the Su- 
preme Court room for consultation. 

The PRESIDENT. It is moved and 
seconded that the Senate retire to the 
Supreme Court room for consultation. 
All favoring the motion will say 
**Aye"; contrar>', ''No." All the 
members voting in the affirmative, the 
motion prevails. 



After the recess the Senate returned 
to the Senate chamber. 

The PRESIDENT. The Secretary 
will proceed to call the roll. 

The roll being called, all the Sena- 
tors answered to their names. 

The PRESIDENT. The Secretary 
will now proceed to read the first arti- 
cle of impeachment against David 
Butler, Governor of the State of Ne- 
braska. Senators, you will please 
give attention , as your vote will be 
required after the reading of tlie same. 
ARTICLE I. 

That David Butler, Governor of the 
State of Nebraska, being authorized, 
and directed, by joint Memorial and 
Resolution of the Legislature of the 
State of Nebraska, in the following 
words, to- wit : 
'' Joint Memorial and Resolution to 

Congress, asking for five per cent. 

on the sales of the public lands. 

Whereas, There is donated to the 
State of Nebraska, five per cent, of the 
proceeds of the sale of the public 
lands of the United States, within said 
State of Nebraska, and. 

Whereas, The same is now due to 
the State of Nebraska, therefore be it 

Rdkoltedy That the Governor of the 
State is hereby authorized and 
directed to bring the matter to the 
attention of onr Representative and 
Senators in Congress, and request 
them to unite with him in endeavors 
to secure the same to be paid 



over to the Treasurer of State at 
as early a day as possible. And the 
Governor is hereby authorized to em- 
ploy any other and further assistance 
that may be necessary to secure that 
result. 

Approved June 24, 1867." 

To secure from the Government of the 
United States, certain funds, being five 
per cent, of the proceeds of the sale of 
all public lands, lying within the State 
of Nebraska, belonging to said State, 
by virtue of section twelve, of an Act 
of Congress, entitled '* An Act to Ena- 
ble the People of Nebraska, to Form a 
Constitution and State Government, 
and for the Admission of such State 
into the Union, on an Equal Footing 
with the Original States.'' Approved 
April 19, 1864, did, in the' spring of 
1869, procure to be audited and al- 
I lowed to the State of Nebraska, afore- 
: said, the sum of $16,881.26, for which 
' said sum, a warrant was issued by the 
' proper department at Washington, 
' payable to the order of said David 
Butler, as Governor of said State. 
That said warrant was brought to 
Omaha, in said State, by one E. B. 
Taylor, and by him deposited in the 
First National Bank, of Omahaf afore- 
said, subject to the order of said David 
Butler, Governor, as aforesaid. That 
while so deposited, he, the said David 
Butler, Governor, as aforesaid, gave a 
Power of Attorney to one Nelson C. 
Brock, to endorse said warrant or 
draft, and receive tiie money thereon. 
That said Nelson C. Brock, by virtue 
of the authority so given, did endorse 
said warrant or draft; and receive 
thereon the sum of $16,881.26, and did 
convey the same to Lincoln, in said 
State, and there deposited the same, in 
the Banking House of one James 
Sweet, and the said Nelson C. Brock 
with the consent and subject to the 
order and control of the said David 
Butler, Governor, as aforesaid. That 
while said money was so subject to his 
order and control, he, the said David 
Butler, Governor, as aforesaid, was 
guilty of unlawfully and corruptly 
neglecting to discharge his duty in re- 
gard to said money; and of appro- 
priating the same to his own use and 
benefit, whereby he became and was 
guilty of misdemeauors in his said of- 
fice. 
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Specification lat. That having 
said sum of $16,881 26 under his con- 
trol and subject to his order, he, the 
said David Butler, Governor, as afore- 
said, did corruptly and unlawfully 
neglect, and reftise to pay the same 
into the Treasury of the State of Ne- 
braska ; and from the time said money 
was so under his control and subject 
to his order, to the time of exhlbitine 
these articles, has so neglected and 
refused to pay the same into said 
Treasury, whereby said David Butler, 
Governor of the State of Nebraska, 
did theu and there comqait and was 
guilty of a misdemeanor in office. 

Specification 2d. That, having 
said sum of $16,881.26 under his con- 
trol and subject to his order, he, the 
said David Butler, Governor, as afore- 
said, did, durmg the month of May, 
A. D. 1869, corruptly and unlawfully 
intermingle the same with his own 
private funds, and use the same for his 
own personal benefit. Whereby said 
David Butler, Governor of the State of 
Nebraska, did then and there com- 
mit and was guilty of a misdemeanor 
in office. 

Specification 3d. That having 
said sum of $16,881.26 under his con- 
trol and subject to his order, he, the 
said David Butler, Governor, as afore- 
said, did, during the month of Mav, 
A. D. 1869, unlawfully and corruptly 
intermingle with his own private 
funds, and use for his own private 
benefit, a part of said money, to-wit : 
The sum of $1,881.26, whereby said 
David Butler, Governor of the State 
of Nebraska, did then and there com- 
mit, «nd was guilty of a misdemeanor 
in office. 

Specification 4th. That having 
said sum of $16,881,26 under his con- 
trol and subject to his order, he. the 
said David Butler, Governor, as afore- 
said, did cause the same to be depos- 
ited in the Banking House of James 
Sweet and Brock, in the city of Lin- 
coln, Nebraska, on the 25th day of 
May, A. D. 1869, and from thence, 
from time to time during the years 
1869 and 1870, unlawfully and cor- 
ruptly draw out, handled, employed 
and used, the same as his own private 
ftmds, and for his own private use and 
benefit ; whereby the said David But- 
ler, Governor of the State of Ne- 
braska, then and there committed, and 



was guilty of a misdemeanor in of- 
fice. 

The PRESIDENT. The Secretary 
will call the roll, and as each name is 
called the Senator will rise in his seat 
and vote "guilty " or '' not guilty,' ' 
upon the first article. 

The SECRETARY. Mr. Brown. 

Senator Brown rose in his seat. 

The PRESIDENT. Mr. Senator: 
How say you? Is the respondent, 
David Butler, Governor of the State of 
Nebraska, guilty or not guilty of mis- 
demeanor in office as charged in this 
article? 

Senator BROWN. "Guilty I" 

The SECRETARY. Mr. Cropsey. 

Senator Cropsey rose in his seat. 

The PRESIDENT. Mr. Senator: 
How say you? Is the respondent, 
David Butler, Governor of the State 
of Nebraska, guilty or not guilty of 
mindemeanor in office, as charged in 
this article. 

Senator CROPSEY. " GuilttI'' 

The SECRETARY. Mr. Gerrard. 

Senator Gerrard rose in his seat. 

The PRESIDENT. Mr. Senator: 
How say you? Is the respondent, 
David Butler, Governor of the State of 
Nebraska, guilty or not guilty of mis- 
demeanor in office, as charged in this 
article? 

Senator GERRARD. *^ Guiltf,'' 
as charged in the first specification. 

The SECRETARY. Mr. Hawke. 

Senator Hawke rose in his seat. 

The PRESIDENT. Mr. Senator: 
How say you ? Is the respondent, Da- 
vid Butler, Governor of the State of 
Nebraska, guilty or not guilty of mis- 
demeanor in office, as cliarged in this 
article? 

Senator HAWKE. '' Guilty,'* 

The SECRETARY. Mr. BMton. 

Senator Hilton rose in his seat. 

The PRESIDENT. Mr. Senator: 
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How say you? Is tbe respondent, Da- 
vid Bntler, Governor of the State of 
Nebraska, uruilty, or not guilty of mis- 
demeanor in office, as charged in this 
article? 

Senator HILTON. ''Not Guilty!" 

The SECRETARY. Mr. Metz. 

Senator Hetz rose in his seat. 

The PRESIDENT. Mr. Senator: 
How say you ? Is the respondent, Da- 
vid Butler, Governor of the State of 
Nebraska, guilty, or not guilty of mis- 
demeanor in office, as charged in this 
article? 

Senator METZ. '' Guilty P' 

The SECRETARY. Mr. Kennedy. 

Senator Kennedy rose in his scat. I 

The PRESIDENT. Mr. Senator: 
How say you? Is the respondent, 
David Butler, Governor of the State 
of Nebraska, guilty, or not guilty of 
misdemeanor in office, as charired in 
this article. 

Senator KENNEDY. ''Guilty," of 
the first and foiu'th specifications. 

The SECRETARY. Mr. Sheldon. 

Senator Sheldon rose in his place. 

The PRESIDENT. Mr. Senator: 
How say you ? Is the respondent, Da- 
vid Butler, Governor of the State of 
Nebraska, guilty, or not guilty of mis- 
demeanor in office, as charged In this 
article? 

Senator SHELDON. "Guilty !" 

The SECRETARY. Mr. Thomas. 

Senator Thomas rose in his seat. 

The PRESIDEN1\ Mr. Senator : 
How say you? Is the respondent, Da- 
vid Butler, Governor of the State of 
Nebraska, guilty, or not guilty of mis- 
demeanor in office, as charged in this 
article? 

Senator THOMAS. "Guilty !" 

The SECRETARY. Mr. Tucker. 

Senator Tucker rose in his seat. 



The PRESIDENT. Mr. Senator : 
How say you ? Is the respondent, Da- 
vid Butler, Governor of the State of 
Nebraska, guilty, or not guilty of mis- 
demeanor in office, as charged in this 
article? 

Senator TUCKER. "Not Guilty !" 

The SECRETARY. Mr. Tennant. 

Senator Tennant rose in his seat. 

The PRESIDENT. Mr. Senator : 
How say you ? Is the respondent, Da- 
vid Butler, Governor of the State of 
Nebraska, guilty, or not guilty of mis- 
demeanor in effice, as charged in this 
article. . 

Senator TENNANT. "Not Guilty I" 

The SECRETARY. Mr. President. 

The President rose in his place. 

The SECRETARY. Mr. President: 
How say you ? Is the respondant, Da- 
vid Butler, Governor of the State of 
Nebraska, guilty, or not guilty of mis- 
demeanor in office, as charged in this 
article? 

The PRESIDENT. " Guilty !" 

The SECRETARY. The Senators 
voting " Guilty " are Messrs. Brown, 
Cropsey, Gerrard, Hawke, Metz, Ken- ' 
nedy, Sheldon, Thomas, and Mr. Pres- 
ident. 

Those voting "Not Guilty" are 
Messrs. Hilton, Tucker, and Tennant. 

The PRESIDENT. Nine Senators 
have voted " Guilty," and three " Not 
Guilty" of the first article of the arti- 
cles of impeachment. 

What is the further pleasure of the 
Senate? 

Senator TUCKER. I move that the 
Senate, sitting as a Court of Impeach- 
ment, now adjourn until ten o'clock 
to-morrow morning. 

Senate adjourned. 

Friday, June 2, 1871. 
The Senate, sitting as a Court of Im- 
peachment, called to order by the 
President at 10 A. M. 
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The Sergeant-atrAmis made the 
usual proclamatioD. 

Boll called. All the Senators pres- 
ent. 

The Managers and their counsel and 
the Respondent and his counsel en- 
tered the Senate chamber and took 
the seats assigned them. 

Senator GERRABD. Mr. President: 
When the question of guilty or not 
guilty of the first article was asked 
me, I voted "guilty, as charged in the 
first specification," and I desire my 
vote so to appear upon the journal, 
under the order adopted by the Sen- 
ate for taking the vote. 

The PRESIDENT. The Secretary 
will again read that part of the jour- 
nal relating to the vote taken on the 
first article. (Secretary reads article.) 

Senator Gerrald answered "Guilty 
of the first specification." 

The PRESIDENT. The journal is 
defective in not stating the question 
of the President in the language in 
which it was propounded, and the re- 
ply as given by the Senator. 

Senator GERRARD. I have no ob- 
jection to the question as properly 
put being entered on the journal. 

The PRESIDENT. If there is no 
objection the Secretary will make the 
journal complete, state in detail what 
occurred, and give the question as 
propounded to the several Senators. 
The Secretaiy will re-write the jour- 
nal in that respect. The Secretaiy 
will now proceed to read the second 
article of the articles of impeach- 
ment. 

Senator GERRARD. I move that 
the Senate sitting as a Court of Im- 
peachment retire for consultation. 

The PRESIDENT. It is moved 
and seconded that this Senate, sitting 
as a Court of Impeachment, now re- 
tire for consultation. All in favor of 



80 retiring will please say "Aye,*' 
Contrary, "No." All the members 
having voted in the affirmative, the mo- 
tion prevailed, and the Senate will re- 
tire accordingly. 

Senate was called to order io secret 
session, all the members being pres- 
ent. 

Senator GERRARD moved the 
adoption of the following order : 

Ordered, that the further voting on 
the articles of impeachment in the 
case of the impeachment of David 
Butler, Governor of the State of Ne- 
braska, be indefinitely postponed. 

The PRESIDENT. All favoring 
the motion will say "Aye," contrary 
"No." The Secretary will call the 
roll. 

The following is the vote : 

Ayes— Brown, Cropsey, and Ger- 
rard— 3. 

Nays— Hawke, Sheldon, Metz, Ken- 
nedy, Sheldon, Thomas, Tucker, Ten- 
nant, and Mr. President.— 9. 

The PRESIDENT. Three having 
voted in the affirmative and nine in 
the negative, the motion is lost. 

On re-assembling, the Senate was 
brought to order and the roll called, 
all the members present. 

The PRESIDENT. The Sergeant- 
at-Arms may notify the counsel for 
the respondent that they may be pres- 
ent if they desire. 

Messrs. Redick and Briggs entered 
the chamber. 

The PRESIDENT. The Secretary 
will read Article II. 
The Secretary read as follows : 
ARTICLE II. 

That said David Butler, Governor 
of the State of Nebraska, in the exer- 
cise of the powers and prerogatives 
conferred upon and belonging to him 
by law as such Governor, has corrupt- 
ly and unlawfully used and ofiered 
and attempted to use such official 
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powers and prerogatives, and cor- 
ruptly and unlawfully refused to per- 
form his duties as such Governor, for 
the purpose and object and with the 
intent of securing to himself profits, 
^in and emolument, and with intent 
to extort money or advantage from 
persons having claims against the 
State, or seeking some office, right or 
privilege under the laws thereof. 

Specification 1st That the said 
David Butler, Governor of the State 
of Nebraska, being by virtue of that 
office, one of the Commissioners au- 
thorized by an Act of the LcMislature 
of the State of Nebraska, entiled ••An 
Act to provide for sale of the unsold 
lots and blocks in the town-site of Lin- 
coln, and for the location and erection 
of a State University and Agricultural 
College, and State Lunatic Asylum, 
approved February 15th, 1869," to ex- 
pend monies belonging to the State of 
j^ebraska, in and about the erection 
of a building for a State University, 
and to audit and allow cl 'ims and ac- 
counts therefor. And one, M. J Mc- 
Bird, having a claim and demand 
against the State for services by him 
performed as architect in and about 
furnishing plans and specifications for 
said buildings, he, the said McBird in 
the month of August, A D. 1869, at 
Lincoln, in said State did present his 
said claim and demand for allowance 
and approval to the said David Butler, 
Governor as aforesaid, who did then 
and there, scandalously and corruptly 
offer and propose to the said McBird 
in substance and to the effect follow- 
ing : That he, the said David But!er, 
Governor as aforesaid, would procure 
to be issued a warrant upon the Treas- 
urer of the State of Nebraska, for the 
sum of three thousand seven hundred 
and fifty dollars in favor of said Mc- 
Bird, for his said services, provided 
and on condition that said McBird 
should retain the sum of two thous- 
and dollars only out of the proceeds 
of such warrant to-wit : the money to 
be drawn from the State Treasury 
thereupon, and should pay to him the 
said David Butler, for his u&e and di<^- 
posal the sum of seventeen hundred 
and fifty dollars of such proceeds, and 
that unless the said McBird would 

gromise so to do, he the said David 
intler would allow said McBird only 
fifteen hundred dollars upon his said 
If 



claim and demand. And thereupon 
the said McBird did agree to the said 
David Butler, Governor as aforesaid, 
immediately caused and procured such 
warrant to be issued for the sum of 
three thousand seven hundred and 
fifty dollars In favor of said McBird, 
who thereupon in the month of August, 
A. D. 1869, obtained and received 
upon such warrant the sum of three 
thousand seven hundred and fitly dol- 
lars^ and did in pursuance of tlie said 
scandalous and corrupt agreement at 
the office of said Governor in Lincoln, 
in the State of Nebraska, in the month 
of August, A. D. 1869. pay to and 
leave with said David Butler, Gover- 
nor aforesaid, part of said money to- 
wit: The sum of seventeen hundred 
and fifty dollars. And the said David 
Butler, Governor as aforesaid, did 
then and there receive the same in pur- 
suance of such scandalous and cor- 
rupt agreement, contrary to his duty 
and liis oath of office, and whereby 
the said David Butler, Governor of 
Nebraska, did then and there commit 
and was guilty of a misdemeanor in 
office. 

Specification 2d. That the said 
David Butler, Governor of the State 
of Nebraska, being such Commission- 
er and havinar such authority as set 
forth in the last above specification* 
Tlic said M. J. McBird mentioned 
tliereiii, prtsenied to the said Gover- 
nor at Lincoln, in said State of Ne- 
braska, in the month of November, 
A.D. 18G9, another demand and claim 
for additional services as architect in 
and about the making of plans and 
specifications for and superintending 
the erection of the aforesaid State 
University building, and thereupon 
the said David Butler, did then and 
there, scandalously and corruptly 
aarree with the said McBird in sub- 
stance and to the effect that the said 
Butler, as Governor as aforesaid, 
would allow the said McBird's claim 
and demand at the sum of one thous- 
and eight hundred and twenty-eight 
dollars and twenty-six cents, and that 
the said McBird would in considera- 
tion thereof pay to him, the said David 
Butler one-half thereof, and thereupon 
the said David Butler, Gk)vernor as 
aforesaid, did allow such claim and 
demand at said sum, and procure and.. 
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cauiie to be issued thereupon two war- 
rants upon the Treasurer of the State 
of Nebraska, each for the sum of nine 
hundred and fourteen dollars and thir- 
teen cents, and then and there in pur- 
suance of the said scandalous and cor- 
rupt agreement, the said McBird en- 
dorsed and delivered one of the said 
warrants to said David Butler, who 
received and kept the same. Thereby 
the said David Butler, Governor of 
the State of Nebraska, did then and 
there commit, and was guilty of a inis- 
demeanor in office. 

Specification 3d. That the said 
David Butler, Governor, as aforesaid, 
acthig as one of the Board of Build- 
ing Commissioners of the State of Ne- 
braska, and together with the other 
members of ,said Board, during the 
year 18C9, did enter into contract with 
D. J. Silver and Son, for the erection of 
the building known as the University, 
at Lincoln, Nebraska. That about 
the 29ih day of November, A. D. 1870, 
in, and during an interview between 
R. D. Silver, son of D. J. Silver, and 
one of said contractors, and the said 
David Butler, in the private office of 
the said David Butler, Governor, as 
aforesaid, he, the said David Butler, 
asked the said Kobert D. Silver if he 
was not going to do something for him, 
the said David Butler, and said he 
thought he, the said R. D Silver, 
ought to give him, the said David But- 
ler, Governor, as aforesaid, ten thous- 
and dollars, and refused to settle the 
accounts of the said D J. Silver and 
Son, until he, the said R. D. Silver, 
acquiesced in such demand, so that 
he, the t«aid Silver, was constrained 
to, and did agree to give to the said 
David Butler, Governor, as aforesaid, 
the sum of t«n thousand dollars. 
That a few days afterwards he, the 
said David Butler, Governor, as afore- 
said, called the said Silver into the 
Srivate office of him, the said David 
►utler, Governor, as aforesaid, and 
again asked the said Silver if he was 
not going to give him, th** said David 
Butler, Governor, as aforesaid, the 
said ten thousand dollars, as he had 
agreed to do, and upon being an- 
swered in the negative by him, the 
said Silver, he, the said David Butler, 
Governor, as aforesaid, became angry 
and used hnr^h and threatening lan- 
guage towards him, the said Robert 



D. Silver, saying menacingly that he 
would remember him for that; where- 
by the said David Butler, Governor of 
the State of Nebraska, did tlien and 
there commit, and was sruilty of a mis- 
demeanor in office. 

Specification 4th, That under, 
and by virtue of An Act of the Legis- 
lature of the State of Nebraska, enti- 
tled *'An Act to lease certain Saline 
lands to Anson C. Tichenor, Jesse F. 
Green and others," approved Febru- 
ary 15th, 1869; the said David Butler, 
Governor of the State of Nebraska, 
at the time hereinatter next mentioned, 
had authority to lease to any compe- 
tent party or parties, certain Saline 
lauds belonging to the State of Ne- 
braska. Thereupon to-wit: On the 
15th day of July, A. D. 1869, one 
Thomas F. Hall, a party competent 
to take and receive a lease of the said 
lands, did apply to the said David But- 
ler, Governor, as aforesaid, at Lincoln, 
said State of Nebraska, for a lease of 
certain ot the said Saline lands, 
in Township ten, (10) north of 
Range six (6), Kast of the sixth 
Principal Meridian, in the county 
of Lancaster, in the State of Ne- 
braska; and the said David Butler, 
Governor, as aforesaid, did, then and 
there, wilfully and corruptly suggest, 
propose and ofter to the said Thomas 
F. Hall, that if he, the said David But- 
ler, should receive the sum of five 
thousand dollars for his own use and 
benefit, he would, as Governor, as 
aforesaid, lease the said lands to the 
said Thomas F. Hall, and did then and 
there wilfully and corruptly indicate 
to the said Thomas F. IFaTl, and give 
him to under««tand, that unless he, the 
said David Butler, Governor as afore- 
said, should receive the said sum of 
five thousand dollars, as aforesaid, he 
would refuse to lease the said lands 
to him, the said Thomas F. Hall, and 
because said Thomas F. Hall did de- 
cline and refuse to pay or offer to said 
David Butler, Governor, as aforesaid, 
any sum of money or consideration 
therefor, to the said David Butler, 
Governor, as aforesaid, did wilfully 
and corruptly decline and refuse to 
lease the said Saline lands to the said 
Hall, contrary to his duty and his oath 
of office as Governor; and whereby 
David Butler, Governor of the State 
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of Nebraska, did commit, and was 
H^ullty of a misdemeanor in office. 

Specification 5tli. Ttiat the said 
David Butler, Governor of the State 
of Nebraslca, l>einji: by virtue of his 
office the President, and a member of 
the Board of Eegents, Icnown as The 
Re^nts of the University of Nebraslca, 
and the said Board of Kegents having 
power and authority to appoint a 
Treasurer of the said Board, said Da- 
vid Butler, Governor, and President 
and member of the Board of Regents, 
as aforesaid heretofore, to-wit: On 
the first day qt January, A. D. 1871, 
at Lincoln, in the State of Nebraslca, 
did wilfully and corruptly promise to, 
and agree with one Nelson C. Broclc, 
that he, the said David Butler, would 
endeavor to procure the appointment 
of the said Nelson C. Brocli, as Treas- 
urer of the said Board of Kegents, 
and would use his vote and influence 
as a member, and as President of the 
said Board, for the purpose of securing 
and with a view and to the end of pro- 
curing such appointment, for a consid- 
eration, in money, to-wit : — the sum of 
seven hundred and fifty dollars, to be 

Said by said Brock, to him, said David 
;utler, in case the said David Butler 
should so secure such appointment, 
contrary to his duty and oath of office, 
and whereby said David Butler. Gov- 
ernor of the State of Nebraska, then 
ond there committed, and was guilty 
of a misdemeanor in office. 

Specification 6th. That the said 
David Butler, Governor of the State 
of Nebraska, and President and mem- 
ber of the Board of Hegents, as set 
forth in the last above specification, 
did heretofore, to-wit: On the first 
day of January, 1871, at Lincoln, in 
the State of Nebraska, improperly, dis- 
gracefully, and Scandalously receive, 
enteitain and tolerate a proposition, 
then and there made to him, as such 
Governor, and President and member 
of said Board of Regents, by one 
Nelson C. Brock, to the effect, that if 
the said David Butler would, by his 
influence and eftbrta. obtain and se- 
cure the appointment of the said Nel- 
son C. Brock as Treasurer of said 
Board of Rejrents, he, the said Brock, 
would pay the said David Butler a 
large sum of money, to-wit: Seven 
hundred and fifty dollars; whereby 
the said David Butler, Governor of 



the State of Nebraska, did bring scan- 
dal and disgrace upon his exalted of- 
fice, and did then and there commit, 
and was guilty of a misdemeanor 
therein. 

Specification 7th. That under 
and by virtue of an Act of the Legis- 
lature of the State of Nebraska, enti- 
tled, **An Act to provide for the sale 
of the unsold lots and blocks in the 
town site of Lincoln, and for the loca- 
tion and erection of a State University 
and Agricultural College, and State 
Lunatic Asylum." Approved Febru- 
ary loth, 1869, the said David Butler, 
Governor of the State of Nebraska, 
was one of the Commissioners author- 
ized to locate a State Lunatic Asylum, 
at or near the town site of Lincoln. 
And in the summer of the year 1869, 
to-wit : On the 1st day of July, A. D. 
1869, at Lincoln, in the State of Ne- 
braska, the said David Butler, Gover- 
nor as aforesaid, received and con- 
sented to a certain conveyance from 
one Dr. French, of the North half of 
the Northwest quarter, of section ten 
in township nine, nortli of range six 
fast, in Lancaster County, State of 
Nebraska; or took such conveyance 
thereof from some person or persons 
unknown to himself, or to some per- 
son or i)ersons unknown, for his bene- 
fit in wiiole or in part, which was so 
made to, and accepted by the said Da- 
vid Butler, for a consideration greatly 
below the value of the said land, as 
an inducement and bribe to influence 
his action and decision relative to the 
location of said Asylum, and by which 
he was improperly and corruptly in- 
fluenced to decide as one of said com- 
missioners, in favor. of locating said 
Asylum, in the immediate vicinity of 
said land so conveyed, and where said 
Asylum was soon thereafter located, 
whereby the said David Butler, Gov- 
ernor of the State of Nebraska, then 
and there committed, and was guilty 
of a misdemeanor hi office. 

The PRESIDENT. The Secretary 
will call the roll. 

The SECRETARY. Mr. Brown. 

Senator Brown rose in his seat. 

The PRESIDENT. Mr. Senator: 
How say you? Is the respondent, Da- 
vid Butler, Governor of the State of 
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Nebraska, guilty or not guilty of mis- 
demeanor in office, as charged in this 
article? 

Senator BROVVX. '' Guilty." 

[The same order was followed as the 
name of each Senator was called.] 

The SECRETARY. Those senators 
voting David Butler, Grovernor of the 
State of Nebraska, ** Guilty," as 
charged in this article, are Messrs. 
Gropsey, Metz, Sheldon, Thomas, and 
Hascall.— 0. 

Those voting '*Not Guilty," are 
Messrs. Brown, Gerrard, Hawke, Hil- 
ton, Kennedy, Tucker, and Tennant. 
—7. 

Senator Sheldon voted ** Guilty" 
upon the 3d and 4th specifications. 

Senator Thomas voted ••' Guilty," as 
charged in the article, and in specifi- 
cations 3d and 4th. 

The PRESIDENT. On this article 
Ave Senators have voted ''Guilty," and 
seven '' Not Guilty." 

The PRESIDENT. The Secretary 
will read article III. 

ARTICLE III. 

That on the 18th day of February, 
A. D. 1809, one Champion S. Chase, 
Esq., was, and for sometime the last 
past, had been an Attorney for the 
State of Nebrska, retained and em- 
ployed by the Governor of said State, 
and had as such Attorney rendered 
certain services for the said State, and 
it was the duty of the said David But- 
ler, Governor of the State of Ne- 
braska, under and by virtue of the 
law thereof, to determine what com- 
pensation for such service, was fair 
and just, and according to what was 
paid in similar cases. And thereupon, 
to- wit : On the 18th day of February, 
A. D. 1869, the said David Butler, 
Governor, as afore said, did, wil- 
fully, falsely, and corruptly, deter- 
mine and represent to John Gillespie, 
then the Auditor of said Stater of Ne- 
braska, that he, the said David Butler, 
Governor, as aforesiaid, deemed the 
sum of two thousand dollars to l>e a 



just and fair compensation for the ser- 
vices so rendered by the said Cham- 
pion S. Chase, Attorney as aforesaid, 
and did wilfully, corruptly and unlaw- 
fully, induce and cause the said Audi- 
tor to issue two c-ertain warrants upon 
the Treasurer of said State of Ne- 
braska, for the sum of one thousand 
dollars each, under the pretense that 
the same were issued for the services 
of the said Chase as such Attorney ; 
he, the said David Butler, Governor 
as aforesaid, then well knowing that 
said sum of two thousand dollars was 
a much larger sum than was fair or 
just for such services, or was paid for 
similar services, and not intending 
that the whole thereof should be paid 
to the said Chase, but corruptly inten- 
ding to appropriate one of the said 
warrants to his own use, and there- 
upon, to-wit : On the 22d day of Feb- 
ruar>% A. D. 1869, the said Dav;d But- 
ler, Governor, as aforesaid, did wil- 
fully and corruptly appropiate, ro his 
own use, one of the said warrants, 
and upon, and by virtue of the same, 
did draw and receive from James 
Sweet, the Treasurer of the State of 
Nebraska, the sum of one thousand 
dollars, which he then and there ap- 
propriated to his own use and benefit, 
contrary to his duty and his oath of 
office, whereby the said David Butler, 
Governor of the State of Nebraska, 
then and there committed, and was 
guilty of a misdeauor in office. 

The PRESIDENT. The Secretary 
will call the roll. 

The SECRETARY. Mr. Brown. 
Senator Brown rose in his seat. 

The PRESIDENT. Mr. Senator: 
How say you? Is the respondent, Da- 
vid Butler, Governor of the State of 
Nebraska, guilty, or not guilty of mis- 
demeanor in office, as charged in this 
article? . 

Senator BROWN. ''Guilty." 

[The same order A'as followed as the 
name of each Senator was called.] 

The SECRETARY. Those Senat- 
ors voting ''Guilty," are Messrs. 
Brown, Hawke, Metz, Kennedy, and 
Tennant. 
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Those voting *^Not Guilty," are 
Messra. Cropsey, Gerrard, Hilton, 
Sheldon, Thomas, Tucker, and Mr. 
President. 

The PRESIDENT. On this article 
five Senators have voted *' Guilty," 
and seven '' Not Guilty." 

The Secretary will proceed to read 
the 4th article. 

The Secretary read as follows : 
ARTICLE IV. 

That the said David Butler, so being 
Governor, as aforesaid, in the year A. 
D. 1869, being by virtue of his office, 
one of the Commissioners provided 
for by ''An Act to provide for the sale 
of the rentals, lots, and blocks on the 
town site of Lincoln, and for the loca- 
tion and erection of a State University 
and Agricultural College and State 
Lunatic Abylum, approved February 
15th, 1SC9, to locate a site for a State 
Lunatic Asylum, and to direct the ex- 
deuditure of the sums named in said 
act iu the building of a State Lunatic 
Asylum, ''did unlawfully and corruptly 
enter into contract with one Joseph 
Ward fur the completion of the said 
Lunatic Asvlum, at a contract price 
greatly to-vvlt: Eightj'-eight thous- 
and dollars in excess of the sum ap- 
propriated for said building. That 
he, the said Governor, well knew at 
the time that said Ward was entirely 
irresponsible and unable to give the 
bonds required by law, that he had no 
quallficatiim nor capacity as a builder, 
that by the terras of said contract the 
foundation of said Asylum was to be 
completed for eighteen thousand and 
five hundred dollars, and that In the 
spring of 1870, said foundation was 
not finished, and there was due to said 
Ward less than that sum upon said 
contract, yet the Governor, well 
knowing the premises, approved the 
estimates of said Ward, and caused 
the., same to bef^ allowed and paid to 
the amount of forty-five thousand dol- 
lars. Whereby he, the said David 
Butler, Governor, as aforesaid, did 
then and there commit, and was 
guilty of misdemeanor in his said 
ofllce. 

The PRESIDENT. The Secretary 
will call the roll. 



The SECRETARY. Mr. Brown. 
Senator Brown rose in his seat. 

The PRESIDENT. Mr. Senator: 
How say you ? Is the respondent, Da- 
vid Butler, Governor of the State of 
Nebraska, guilty or not guilty of a 
misden^eanor In office, as shown in 
this article? 
Senator BROWN. ^"XoT Guilty." 
[The same order was followed as the 
name of each Senator was called.] 

The SECRETARY. Those Senat- 
ors voting that David Butler, Gover- 
nor of the State of Nebraska, is not 
guilty of misdemoanor in oflftce, as 
charged in this article, are Messrs. 
Brown, Cropsey. Gerrard Hawke, Hil- 
ton, Metz, Sheldon, Thomas, Tucker, 
Tennant, and Mr. President. 

Mr. KENNEDY. ^'GuiL-n." 

The RESIDENT. On this article 
4th one Senator has voted '"Guilty," 
and eleven ''Not Guilty." 

The Secretary will read the next 
article. 

The Secretary read as follows : 

ARTICLE V. 

That said David Butler, being Gov- 
ernor as aforesaid, in the year 18G9, 
being a member of the Board of Re- 
gents of the University of Nebraska, 
and ex-ofl9cio President of said Board 
at Lincoln, in the State of Nebraska, 
did willfully and recklessly assent, 
and become a party to a contract with 
D. J. Silver & Son, dated August 18, 
1869, for the erection of the State Uni- 
versity and Agricultural College of 
Nebraska, at a price greatl}' in excess 
of the appropriation therefor, whereby 
said David Butler, Governor of the 
State aforesaid, then and there com- 
mitted and was guilty of a misde- 
meanor in ofl9ce. 

The PRESIDENT. The Secretary 
will call the roll. 

The SECRETARY. Mr. Brown. 
Senator Brown rose in his seat. _^ 
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The PRESIDIOTC. Mr. Senator: 
How say you ? Is the respondent, Da- 
Tid Butler, Governor of the State of 
Nebraska, guilty or not' guilty of a 
misdemeanor In office, as charged in 
this article? 
Senator BROWN. ^'NOT Guilty." 
[The same order was followed as the 
name of each Senator was called.] 

The SECRETARY. Those Senat- 
ors voting David Butler, Governor 
of the State of Nebraska, "Not 
Guilty," as charged In this article are 
Messrs. Brown, Cropsey, Gferrard, 
Hawke, Hilton, Metz, Kennedy, Shel- 
don, Thomas, Tucker, Tennant, and 
Mr. President. None voting guilty. 

The PRESIDENT. On this article 
all the the Senators have voted " Not 
Guilty." 

The Secretary will proceed to road 
the 6th article. 
The Secretary read as follows : 

ARTICLE VI. 
That, at the present session of this 
Legislature, in the montli of January 
last, the House of Representatives, of 
the State of Nebraska, passed a reso- 
lution in the words, and to the effect 
following to-wlt : 

'* Resolved, that the Governor Is 
hereby requested to communicate 
to this House, at the ealiest mo- 
ment, the name of the agent ap- 
pointed by authority of An Act of 
the Legislature, to collect from the 
United States, the live per cent, upon 
the sales of public lands set apart for 
school purposes, prior to the admis- 
sion of the State. The amount so ac- 
crued and due to the State, and the 
amount collected and paid into the 
State Treasury. Also the amount 
paid to said State agent for his ser- 
vices." 

And thereupon, the said resolution 
was duly communicated to the said 
David Butler, Governor of the State 
of Nebraska, and in response thereto 
the said Governor, on the 25th day of 
January, A. D. 1871, sent and trans- 
mitted to the said House of Represent- 
atives, a communication. In the words 
and to the effect following to-wlt : 



"To the Honorable the Speaker of the 
House of Representatives : 
In response to a resolution {flUsed 
by the Honorable House of Represent- 
atives, relative to the collection of the 
five per cent, funds, I submit the fol- 
lowing report : Amount accrued and 
due the State, January 1st, 1869, $16,- 
881 26. While in Washington, in the 
spring of 1869, I secured the auditing 
and payment of this claim, and depos- 
ited the above amount In the State 
Treasury. No fee or commission was 
paid any agent for Its collection. 
(Signed,) David Butler." 
In which communication the said Da- 
vid Butler, Governor, as aforesaid^ did 
falsely declare that he deposited the 
amount of money therein mentioned, 
in the State Treasury, well knowing 
that he had not deposited the same, 
or any part thereof in such Treasury ; 
and intending thereby to deceive the 
House of Represetitatives. the Legis- 
lature and the people of said State, 
in the particulars last mentioned, con- 
trary to his duty, and his oath of of- 
fice; and whereby the said David 
Butler, Governor of the State of Ne- 
braska, did then and there commit, 
and was guilty of a misdemeanor in 
ofiice. 

The PRESIDENT. ITie Secretary 
will call the roll. 

The SECRETARY. Mr. Brown. 
Senator Brown rose in his seat. 

The PRESIDENT. Mr. Senator: 
How say you? Is the respondent, Da- 
vid Butler, Governor of the State of 
Nebraska, guilty or not guilty of mis- 
demeanor in ofHce, as charged in this 
article? 

Senator Brown. '*N0T Guilty," 

[The same order was followed as the 
name of each Senator was called.] 

The SECRETARY. Those Senatr 
ors voting In the affirm ^Ive are Messrs. 
Metz, Kennedy, Sheldon, Thomas, and 
Mr. President.— 5. 

Those voting In the negative are 
Messrs. Brown, Cropsey, Gerrard, 
Hawke, Hilton, Tucker, and Ten- 
nant.— 7. 
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The PRESIDENT. On this article 
live Senators have voted "Guilty/' and 
seven '* Not Guilty." 

The PRESIDENT. Tlie Secretary 
will read article VII. 

ARTICLE VII. 

That the said David Butler, Governor 
of the State of Nebraska, bein^ au- 
thorized and empowered by the pro- 
visions of an act entitled ^' An Act to 
amend An Act to provide for the Re>r- 
istry of School Land, for the control 
and disposition thereof, and for the 
safe keeping of the funds derived from 
the sale and lease of said lands*" Ap 
proved, February loth, 1869, in con- 
junction with the Land Commissioner 
• and Treasurer of the State, to invest 
certain funds, received by such Trea- 
surer, as advance or full payment by 
the purchases of school lands. In 
United States, State, or other j(oocl 
and sufficient securities, which securi- 
ties should bear not less than six per 
cent, annual Interest, did unlawfully, 
and wilfully advise and consent to the 
loaning!: of such funds, and did procure 
the same to be loaned in divers sums 
and to divers persons, and did cause 
the same to be loaned Improvldently, 
recklessly, and without any authority 
of law, and regard lo the public Inter- 
ests, and upon totally Insufficient and 
inadequate security, and without con- 
current action thereon by the said 
'JYeasurer and Auditor. 

Specification ist. He, the said 
David Butler, Governor, as aforesaid, 
did, on or about the 30th day of July, 
A. D. 1870, Instruct James Sweet, 
State Treasurer, he being then and 
there the custodian of said School 
fimds, to let one Anson C. Tlchenor, 
have $10,000.00 of said school money, 
and he, the said David Butler, Gov- 
ernor, as aforesaid, would approve the 
security therefor. That said sum was 
loaned to said Tlchenor without the 
assent of either the State Auditor or 
Treasurer. That the security taken 
therefor was, and by him, the said 
Governor, was at the time known to 
be wholly Inadequate and Insufficient ; 
whereby the said David Butler, Gov- 
ernor of the State of Nebraska, then 
and there committed, and was guilty 
of, a misdemeanor in office. 



The PRESIDENT. The Secretary 
will call the roll. 

The SECRETARY. Mr. Brown. 

Senator Brown rose In his seat. 

The PRESIDENT. Mr. Senator: 
How say you? Is the respondent, 
David Butler, Governor of the State of 
Nebraska,* guilty or not guilty of mis- 
demeanor in office, as charged In this 
article? 

Senator BROWN. ** Not Guilty." 

[The s&me order was followed, as 
the name of each Senator was called.] 

The SECRETARY. Those Sena- 
tors voting ''Guilty" are Messrs. 
Cropsey, Kennedy and Sheldon. Those 
voting ''Not Guilty" are Messrs. 
Brown, Gerrard,Hawke, Hilton, Metz, 
Thomas, Tucker, Tennant and Mr. 
President. 

The PRESIDENT. On this article 
three Senators have voted ''Guilty,*' 
and nine have voted '^Not Guilty." 

The Secretary will read the Article 
VIII. 

The Secretary read as follows : 
ARTICLE VIII. 

That the said David Butler, Gov- 
ernor of the State of Nebraska, in 
the year 1869, but at what particu- 
lar time IS unknown, at Lmcoln, 
in the State of Nebraska, did re- 
ceive a sum of money, to-wit: The 
sum ot SIX hundred and forty-eight 
dollars and forty-three cents, a bal- 
ance of monies in the hands of one 
Thomas L. Gritfey, Treasurer of the 
board of Immigration, and belonging 
to the State of Nebraska, and wlilch 
money the said David Butler. Gov- 
ernor, as aforesaid, has never paid 
Into the Treasury of this State, but has 
wilfully, corruptly and unlawfully ap- 
prlated to his own use, whereby the 
said David Butler, Governor of the 
State of Nebraska, did then and there 
commit, and was guilty of, a misde- 
meanor in office. 

The PRESIDENT. The Secretary 
win call the roll. 

The SECRErARY. Mr. Brown. 
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Senator Brown rose in his seat. 

The PRESIDENT. Mr. Senator: 
How say you? Is the respondent, 
David Butler, Governor of the State 
of Nebraska, guilty or not guilty of 
misdemeanor in office, as charged in 
this article? 

Senator BROWN. •* Nof Guilty." 

[The same order was followed, as 
the name of each Senator was called.] 

The SECRETARY. Those Sena- 
tors voting David Butler, Governor of 
the State of Nebraska, '' Not Guilty," 
are Messrs. Cropsey, Gerrard, Ilawke, 
Hilton, Metz, Kennedy, Sheldon, 
Thomas, Tucker, Tennant and Mr. 
President, and none voting '* Guilty." 

The PRESIDENT. On this article 
all the Senators have voted '^Not 
Guilty." The Secretary will read ar- 
ticle IX. 

The Secretary read as follows : 

ARTICLE IX. 

That said David Butler, Governor of 
the State of Nebraska, in the year 
1870, but at what particular tiuHe is 
unknown, at Linc(»ln, in the State of 
Nebraska, regardless of his duty, and 
his oath of office, did improperly, par- 
tially, willfully and unlawfully exe- 
cute and cause to be issued and de- 
livered to the Sioux City and Pacific 
Railroad Company, a patent or patents 
of the State of Nebraska, of and for a 
large quantity of the public lands be- 
longhig to the State of Nebraska, to- 
wit: Seventy-five sections thereof, 
situate in the counties of Dodge. Burt 
and Cuming, and being the same lands 
granted or secured by an act of the 
Legislature of thi.s State, to the North- 
ern Nebraska Air Line Railroad Com- 
pany ; whereby the said David Butler, 
Governor of the State of Nebraska, 
then and there committed, and was 
guilty of, a misdemeanor in office. 

The PRESIDENT. The Secretary 
will call the roll. 

The SECRETARY. Mr. Brown. 
Senator Brown rose in his seat. 



The PRESIDENT. Mr. Senator: 
How say you? Is the respondent, 
David Butler, Governor of the State of 
Nebraska, guilty or not guilty of mis- 
demeanor in office, as charged in this 
article? 

Senator BROWN. '' Not Guilty." 

[The same order was followed, as 
the name of each Senator was called.] 

The SECRETARY. Those Sena- 
tors voting David Butler, Governor of 
the State of Nebraska, '' Not Guilty," 
as charged in this article, are Messrs. 
Brown, Cropsey, Gerrard, Hawke. 
Hilton, Metz, Kennedy, Sheldon, 
Thomas, Tucker, Tennant and Mr. . 
President. None voting '* Guilty." 

The PRESIDENT. On this article 
all the Senators have voted *• Not 
truiity." The Secretary will proceed 
to read article X. 

The Secretary read as follows : 
ARTICLE X. 

That the said David Butler, Gov- 
ernor, as aforesaid, at divers times, 
between the 15th day of February, 
18G9, and the time of exhibiting these 
articles, but at what particular time 
is unknown, did sell to divers persons, 
but to what particular persons is not 
known, lots and blocks in the city of 
Lincoln, Nebraska, and lands belong- 
ing to the State of Nebraska, but what 
particular lots and blocks, or lands, is 
unknown, at ^irivato sale, the title to 
which said lots and blocks, and lands, 
was at the time of such sale in tlie 
State of Nebraska, and a portion of 
the purchase money of such lots and 
blocks and lands, did appropriate to 
his own private use and benefit. 

Specification 1st. That said David 
Butler, Governor, as aforesaid, of the 
State of Nebraska, in the month of 
December. A. D. 1869, sold to one 
James G. Gerrens, the Southeast quar- 
ter of section thirty (30), in township 
ten (10), North of range six (6), East, 
in Lancaster county, in the State of 
Nebraska, belonging to the State of 
Nebraska, for the sum of nineteen 
hundred and twenty dollai*s, of which 
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sum received therefor, he appropria- 
ted to his own use and benefit, the sum 
of eleven hundred and twenty dollars; 
whereof, the said David Butler, Gov- 
ernor of the State of Nebraslca, then 
and there committed, and was guilty 
of, a misdemeanor in office. 

The PRESIDENT. The Secretary 
will call the roil. 

The SECRETARY. Mr. Brown. 

Senator Brown rose in his seat. 

The PRESIDENT. Mr. Brown: 
How say you? Is David Butler, Gov- 
ernor of tlie State of Xebrasl^a, guilty, 
or not guilty of misdemeanor in office, 
as charged in this article? 

Senator BROWN. *' Not Guilty." 

[The same order was followed as the 
name of each Senator Avas read.] 

The SECRETARY. Those voting 
David Butler, Governor of the State 
of Nebraska, '* Not Guilty *' are 
Messrs. Brown. Cropsey, Gerrard, 
Hawke. Hilton, Metz. Kennedy. Shel- 
don, Thomas. Tucker. I'fennant, and 
Mr. President— 12. 

The PRESIDENT. All have voted 
••Not Guilty." 

llie PRESIDENT. The Secretary 
will read Article Eleven. 
ARTICLE XI. 

That said David Butler. Governor 
of the State of Nebraska, by An Act of 
the Legislature, of the State of Nebras- 
ka, entitled '^An Act to provide for 
the sale of the unsold lots and blocks 
in the town site of Lincoln, and for 
the location and erection of a State 
University and Agricultural College, 
and State Lunatic Asylum." approved 
February loih, 1869. was made a Com- 
missioner in conjunction with the Sec- 
retary of State and Auditor to sell the 
nnsoid lots and blocks in the town site 
of Lincoln. That said David Butler, 
Governor, as aforesaid, in the dis- 
charge of the duties of such Commis- 
sioner, between the 15th day of Feb- 
ruary, A. D. 18C9, and the time of 
exhibiting these articles was guilty of 
corrnpt practices and misdemeanors 
in said office of Governor. 



Specification Ist. The said David 
Butler, Governor, as aforesaid, did, in 
the month of April, 1870, sell to one 
Andrew J. Cropsey, lots seven, eight, 
nine, ten, eleven and twelve, in block 
one hundred and fifty-one, in Lincoln, 
Nebraska, the title to which said lots, 
at the time of such sale, was in the 
State of Nebraska, at private sale, 
causing the title deeds therefor to be 
executed in the name of the State, for 
the sum of two thousand four hundred 
dollars, a portion of which said pur- 
chase money, he, the said David But- 
ler, appropriated to his ovn use and 
benefit ; whereby, the said David But- 
ler, Governor of tlie State of Nebraska, 
did then and there commit, and was 
guilty of a misdemeanor in office. 

And the House of Representatives 
by prottsstation, saving to themselves 
the liberty of exhibiting at any time 
hereafter, an}' further articles or other 
accusations or impeachment against 
the said David Butler. Governor of the 
State of Nebraska, and also of reply- 
ing to his answers wiiich he shall 
make, unto the articles herein pre- 
ferred against him. and of off*ering 
proof to the same, and every part 
thereof, and to all and every other 
article, accusation, or impeachment, 
which shall be exhibited by them as 
tiie case shall require. Do demand, 
that the said David Butler may be put 
to answer the misdemeanors in office, 
herein charged against him, and that 
such proceedings, examinations, trials 
and judgments, may be thereupon had 
and given, as may be agreeable to law 
and justice. 

The PRESIDENT. The Secretary 
will call the roll. 
The SECRETARY. Mr. Brown. 
Senator Brown rose in his seat. 

The PRESIDENT. Mr. Senator : 
How say you? Is the respondent, 
David Butler, Governor of the State 
of Nebraska, guilty or not guilty of 
misdemeanor in office, as charged In 
this article? 

Senator BROWN. '' Not Guilty !" 

[The same order was followed as 

the name of each Senator was called.] 
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The SECRETARY. Those Senators 
voting "Guilty" are Messrs. Metz, 
Kennedy, Sheldon, Thomas, Tennant, 
and Mr. President. 

Those voting "Not Guilty" are 
Messrs. Brown, Cropsey, Gerrard, 
Hawke, Hilton, and Tucker. 

The PRESIDENT. Six Senators 
have voted "Guilty," and m "Not 
Guilty." 

The PRESIDENT. On the first 
article nine Senators have pronounced 
" Guilty," and three " Not Guilty." 

On the second article fine Senators 
have pronounced " Guilty," and eeven 
"NotGuUty." 

On the third article five Senators 
have pronounced " GuUty," and ee^en 
" Not Guilty." 

On the fourth article one Senator 
has pronounced "Guilty," and deten 
"Not Guilty." 

On the fifth article no Senator has 
pronounced " Guilty," and twdve " Not 
Guilty." 

On thos sixth article five Senators 
have pronounced " Guilty,'^ and seven 
"Not Guilty." 

On the seventh article two Senators 
have pronounced "Guilty," and ten 
" Not Guilty. 

On the eight article no Senator has 
pronounced "Guilty," and twelve " Not 
" Guilty." 

On the ninth article no Senator has 
pronounced " Guilty," and twelve *' Not 
Guilty." 

On the tenth article no Senator has 
pronounced '^Guilty," and twdve " Not 
Guilty." 

On the eleventh article six Senators 
have pronounced "Guilty," and six 
" Not Guilty." 

Hence, it appears that there is a 
constitutional majority of votes finding 
David Butler, Governor of the State of 
Nebraska, guilty on article one. It 



therefore becomes my duty to declare 
that David Butler stands convicted of, 
and upon article one, exhibited by the 
House of Representatives, of the State 
of Nebraska against hiro.< 

Senator GERRARD. Mr. President : 
I desire to offer an order. 

The PRESIDENT. Senator Ger- 
rard offers the following order : 
" In the matter of the Impeachment of 

David Butler, Governor of the State 

of Nebraska." 

And now, on this 2d day of June, 
A. D. 1871, this case coming on to t^ 
heard before the Senate of the State 
of Nebraska, sitting as a Court of Im- 
peachment for the trial of the same, 
and the evidence and arguments hav- 
ing been heard, as well upon the part 
of the Respondent as upon the part of 
the State, upon tlie articles of im- 
peachment exhibited by the House of 
Representatives against the said 
David Butler, Governor of the State 
of Nebraska, the said articles having 
been subthltted severally for the con- 
sideration of the Court, and two-thirds 
of the Senators havinof concurred in 
the conviction of said David Butler^ 
Governor of the State of Nebraska, of 
misdemeanors in his said office, as 
charged in article Ist of said articles 
of impeachment. It is therefore or- 
dered and adjudged by the Senate of 
the State of Nebraslta, so sitting as a 
court of impeachment, for the trial of 
David Butler, Governor of the State of 
Nebraslca, that the said David Butler 
is guilty of misdemeanors In office as 
charged In said article Ist, and It Is 
further ordered and decreed that the 
said David Butler, Governor aforesaid, 
be, and is hereby removed from the 
office of Governor of the State of 
Nebraska, which he now holds. And 
it is further ordered, that a copy of 
this judgement and order duly certi- 
fied by the President of the Senate of 
the State of Nebraska, shall be filed 
with the Secretary ot said State of Ne- 
braska. 

The PRESIDENT. The question is 
upon the adoption of this order as 
submitted by the gentleman from 
Platte. Those Senators In favor of the 
adoption of the order will, as their 
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names are called, answer ** aye," and 
those opposed will answer **nay." 
The Secretary will call the roll. 

When Senator Sheldon's name was 
called be arose and said :—^^ I desire to 
explain my vote, as I understand that 
order only removes from office, and if 
it pass that will be the extent of the 
judgment. If the Governor is a suita- 
ble person to hold office hereafter I 
do not sec why we should remove him 
at the present time, and for that rea- 
son I shall vote nay." 

The SECRETARY. Those voting 
In the affirmative are Messrs. Brown, 
Cropsey, Gerrard, Hawke, Hilton, 
Metz, Kennedy, Thomas, Tucker, 
Tennant, and Mr. President. Senator 
Sheldon voting in the negative. 

The PRESIDENT. Eleven Sena- 
ators having voted in favor of the 



adoption of the order and one against, 
the order is adopted and will stand as 
the judgment of the court. 

Senator GERRARD. Mr. President : 
I now move that the Senate, sitting 
as a Court of Impeachment for the 
trial of David Butler, Governor of the 
State of Nebraska, do now adjourn 
Hne die. 

The PRESIDENT. It is moved 
that the Senate, sitting as a Court of 
Impeachment, for the trial of David 
Butler, Governor of the State of Ne- 
braska, do now adjourn sine die. As 
many as are in favor of the motion 
will answer *• aye," opposed *' nay." 

The motion is carried, and tlie Sen- 
ate, sitting as a Court of Impeachment 
for the trial of David Butler, Governor 
of the State of Nebraska, stands ad- 
journed nine die. 
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OF MR. TUCKER. 



Opinion of Senator Tucker. 

Although much thne has been spent 
by the Court in this trial, and a cloud 
of witnesses produced and sworn, the 
material testimony mi«^ht be com- 
pressed into a very few pages. I ven- 
ture to assert, that such a mass of 
irrelevant and Incompetent testimony 
was never before admitted in any 
cause, civil or criminal, since tribu- 
nals were first established among 
men. It was insisted by the prosecu- 
tion that the Court had a right to all 
the testimony, and would, of course, 
reject that which turned out to be ir- 
relevant; but, has the Court or the 
prosecution a right to the admission 
of any testimony, not bearing upon 
the ii*8ue, which the prosecuflon have 
seen fit to make for themselves? I 
think not. The well established rules 
which govern the admission of testi- 
mony, have not been so established to 
aid the guilty to escape, or to thwart 
the ends of justice; but on the con- 
trary, these rules contain the concen- 
trated wisdom of successions of ages, 
and have been adopted after long 
experience, repeated discussions, and 
frequent tests, as best calculated to 
elicit the truth. It does not become 
U8 in this day and age to lay these 
rules aside. Irrevalent testimony 
must always do harm, and even more 
especially in a case like this than in 
an ordinary criminal case. Take the 
testimony of R. D. Silver for an exam- 
ple. Mr. S. was produced and sworn for 
the purpose of proving certain corrupt 
contracts of the respondent, to which 
the witness was a party. No such 
contracts are even alluded to in the 



articles; not the slightest notice or 
opportunity was given for defense. 
\ et It Is one of the plainest principles 
of common sense as well as of law, 
that the accused shall not be called 
upon to answer, and for a stronger 
reason shall not be prejudiced by the 
admission of anything not charged 
against him. I do not pretend to say 
that anybody believed Mr. Silver, not- 
withstanding the starblind character 
of his narative. Forgery and perjury 
are not the most promising gratifica- 
tions to entitle a witness to belief. 
But this was merely accidental. Even 
dishonest witnesses are not generally 
so lost to all moral sense as to im- 
peach themselves. 

But I will leave this discussion and 
in my remarks shall confine myself to 
what I regard as material and rele- 
vant testimony In the case, and to that 
only, as It bears upon what is con- 
fessedly the only charge which there is 
sufficient evidence to bring to our 
notice, namely, the first specification 
under the first tfrticle, which reads as 
follows: 

Specification 1st. That having 
said sum of $16,881.26 under his con- 
trol and subject to his order, he. the 
said David Butler, Governor, as afore- 
said, did corruptly and unlawfully 
neglect, and reflise to pay the same 
into the Treasury of the State of Ne- 
braska ; and from the time said money 
was under his control and subject 
to his order, to the time of exhibiting 
these articles, has so neirlected and 
refused to pay the same into said 
Treasury." 

There is some testimony, I admit, 
which tends to prove all, but the gist 
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of this charge. There is some testi- 
mony which goes to show, that having 
this money under his control he neg- 
lected to pay it over to the State 
Treasury which, unexplained would 
amount, under the circumstances to a 
refusal in law, but there is no testi- 
mony which tends, in the least, to 
prove that this neglect was fraudulent 
or corrupt, which is the very thing to 
be proved, but of which there is not a 
single fact shown, to raise even a pre- 
sumption. 

Mr. Sweet, the State Treasuer at 
the time of this transaction, testifies 
that the first time he ever had his at- 
tention called to this fund being due 
the Stat«, was during the extra session 
in 1870,— nearly a year after this 
money was collected; and that he 
afterward had conversations with 
the respondent in which respond- 
ent stated that he had loaned ten 
thousand dollars of the money to a 
friend in Pawnee county and was 
obliged to take lands for it, and could 
not pay it over, and that he, the re- 
spondent, desired to secure the pay- 
ment of the money by mortgage, 
which the Auditor, demanding that 
the money should be paid into the 
Treasury, refused to allow. 

If this' story be true, is it not rather 
strange, that this Pawnee county 
friend cannot be traced any farther 
by all the testimony produced at the 
trial. Mr. Sweet^s testimony cannot 
possibly be reconciled with Mr. 
Church's. One or the other must be 
false. Mr. Sweet's testimony is vague, 
indetinite, uncertain and unsatisfacto- 
ry ; he remembers no dates and com- 
plains of a defective' memory. Mr. 
Clmrch's testimony is cer':ain and 
definite. What he says he says posi- 
tively. He is clear about dat« and 
minute in details. He was a member 
of the Legislature during the extra 
session of 1870 ; was a member of the 
Investigating Committee ; the Audi- 
tor's report failed to show the 
'^ $17.000 "—as it was called; Mr. 
Church demanded of Mr. Sweet an 
explanation and that explanation as 
first given, was very minute, particular 
and satisfactory. When questioned 
again, Mr. Sweet knew nothing about 
the money, and went back on all that 
he had previously said. But if the 
testimony of Mr. Church is to have 



any credit, unless his story is manu- 
factured out of whole cloth, Mr. Sweet 
did know very much about the money ; 
he knew the exact amount to a cent, 
and turned to his books to find it. 
Mr. Hath a way's testimony strongly 
coroberates Mr. Church's and so does 
Mr. Seymour!8 and many other wit- 
nesses. It is clear that Mr. Sweet's 
statements before the Court cannot be 
reconciled with his statements out ot 
Court upon the same matter, but are 
totally contradictory. In no particu- 
lar can they be reconciled. Mr. 
Sweet does not pretend to reconcile 
them. He admits one of then) repeat- 
edly, persistently, and deliberately 
made, to be false. The same objec- 
tion may be urged with even a stronger 
force against Mr. Brock's testimony. 
Mr. Brock was called to prove that he 
had no knowledge of the source from 
which this money was derived, that 
he collected it for the respondent un- 
der an impression derived from the 
respondent, that it belonged to the 
respondent, personally and not in his 
official capacity. Mr. Brock's testi- 
mony is not only fiatly contradicted 
by testimony which shows that he did 
know the nature of this fund, and by 
the circumstance that he was deputy 
State Treasurer at the time, but he too 
swears that he has made statements, 
repeated, solemn, deliberate, public, 
official, to the contrary, in which he 
says there was no word of truth, and 
which were intended to deceive. Is a 
man to be convicted upon the testimony • 
of liars self-doomed? Which of their 
statements is to be taken as true? are 
they to be believed at all? Is any 
weight whatever to be given to their 
testimony, corroborated by no attend- 
ing circumstances, and given under 
the pressure of a strong public senti- 
ment, and the bias of self-interest? It 
shocks the common sense of mankind 
to say so. No jury of twelve men 
would consider such testimony for a 
moment. Moreover, the double char- 
acter which Mr. Brock assumes, of 
Banker and Deputy State Treasurer, 
shifting so ingeniously and artfhlly 
from one to the other, in my opinion 
stamps his whole testimony mith 
strong suspicion. Another thing to be 
taken into consideration is the public 
notoriety of the whole transaction. 
The fact that it was published in the 
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newspapers, and discussed iu the 
political campai«?n. Notliing has been 
proved here which was not notorious 
before, distinctly and openly confessed 
and avowed, in public and private. 
This fact, if material for no other pur- 
pose, certainly negatives and disproves 
any notion of fraud and corruption. 

1 have thus far confined myself to 
the discussion of the facts in the case. 
I am clearly of the opinion that they 
do not prove the charge made. I am 
still more clearly of the opinion that if 
the charge was fully and conclusively 
proved, this Court has no jurisdiction 
to pronounce conviction. An argu- 
ment from convenience, an argument 
that otherwise, great public offenders 
nsight go unpunished by conceali g 
their misdeeds to the end of tlieir term 
of office. Is entitled to no consideration 
whatever. We sit here not to make 
but to administer the law; we are a 
body of strict powers; we have what 
powers a fair construction of the Con- 
stitution gives us, and no more. If 
the Constitution gives us too little, it 
should be changed, not disregarded. 
I am confident of proving that the con- 
struction of the Constitution which is 
contended for by some— namely — that 
it gives to this Court jurisdiction to try 
oflfences committed in a previous term 
of office, involves a practicle absurd- 



ity. But I shall forbear, and confine 
myself to the argument used upon the 
trial of this cause from the analogy of 
the English law. Such an analogy I 
regard as very dangerous. It is well 
known that what Parliament enacts is 
law. There are no Constitutional 
limitations upon its powers, conse- 
quently, whatever powers it claims, 
it has. In the origin of impeachment 
trials, the executive officers of the 
Commonwealth were appointees of the 
Sovereign and held during his will and 
pleasure, which might, if they were 
subser\^ient and unscrupulous extend 
to life ; there was no such thing as a 
fixed term of office, which expired by 
Its own limitation, when the people 
could exercise tlieir pleasure about 
re-electing the incumbent. There was 
no such thing as an election, and with 
such essential differences between the 
two forms of government, there can 
be no analogy. The powers assumed 
by the English Commons were a 
necessity. They laclied two means of 
protection which we possess, namely, 
a Constitution and fixed terms of office. 
The power to impeach, as here advo- 
cated, is not a necessity, we do not 
need it, and if we did, it would make 
no difference, for the Constitution does 
not give it. 

GEORGE P. TUCKER. 
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OF MR. WAKELEY. 



[Note.— This argument Is present- 
ed under the agreement of counsel at 
the close of the last day's proceediDgs. 
It is written out from the notes and 
material, prepared, more fully than I 
am accustomed to prepare them, as 
the basis of an oral argument which I 
was expected to make. It is, in all 
respects, substantially what I intend- 
ed to say. E. Wakeley.] 

Arn^ment of Mr. Walceley Submitted 
by A|p:«ement. 

Mr. President and Senators :— 
You know what my professional con- 
nection with this cause has been. I 
was absent, from necessity, diuing the 
former portion of the trial, and during 
the delivery of the arguments of coun- 
seL Your order, afterwards made, 
that the cause be continued, and that 
new proofs might be made, was the 
occasion of my being here to take part 
In the proceedings of the last three 
days. 

I presume, therefore, I shall not be . 
expected to sum up evidence, or to 
reply to arguments which I did not 
hear. All this has been done, and 
been well and fully done by others. 

I think, if there remains any pro- 
fessional duty, which I can usefully or 
properly do, it is only to state the re- 
sult of the evidence which I find re- 
ported, and of that which has just 
been given, I will make no attempt 
to analyze, or to review it. I will en- 
deavor, in the short time I shall occu- 
py, only to present some general views 
of the cause for your fair and just con- 
sideration. 



What, then, Mr. President and Sen- 
ators, do these proofs now before you 
establish? 

They show, in few words, that the 
respondent has been faithless to his 
high trust ; that he has dishonored his 
exalted station; that he has abused 
and betrayed the confidence reposed 
in him. 

In the chief civil office of his State, 
at the beginning, and when the foun 
dations of its policy were to be fixed, 
lie had great and rare opportunities. 
If he could not have attained to emi- 
nence, or distinction as a statesman, he 
could have achieved a good and last- 
ing fame. lie could, at least, have 
served with humble fidelity the young 
State which had so greatly honored 
him. He might have used the vast 
power, and unusual privileges intrust- 
ed to him to promote its welfare, and 
advance its interests. No Governor 
of any infant State, has had larger 
means for good to employ. 

How has he turned these opportu- 
nities to account? With such incen- 
tives to infiuence and inspire him, 
what has been his record? Let thesf 
accumulated proofs answer. They 
show that his Avhole official career has 
been marked by disregard of public 
duty. They^ show that private advan- 
tage, aggrandizement and extortion, 
have been the chief ends of his admin- 
istration, and lawlessness and cor- 
ruption the chief means of attaining 
them. 

Elected and sworn to execute the 
laws, he has habitually and constantly 
violated them. Through his whole 
incumbency of office he has exhibited 
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a hardeDed disres^ard of le^al and con- 
stitutional restraint. For this, he has 
never had the palliation which some- 
times attends a defiance of law, or a 
usurpation of power. He has never 
transgressed the one, or abused the 
other, for a high or patriotic motive, 
but always for a base or sordid end. 

In all this, his boldness and his 
audacity have been unsurpassed. He 
has scarcely sought to conceal his 
derelictions ; but h<) has rebuked and 
defied the efibrts of the people, and of 
their representatives to bring him to 
account for them. At last he is here 
to abide your judgment. 

Coming to the special instances 
charged in the Articles, and amply 
proven, what do we find? 

As (Governor of the State he was 
specially empowered to receive , and 
deposit in its treasury, seventeen 
thousand dollars of its public funds ; 
of monies solemnly dedicated to the 
holy purpose of educating its youth. 
Without law, without authority, with- 
out the shadow of right to warrant it, 
he boldly and corruptly clutched this 
sacred fund, and appropriated it to his 
own personal and private use. 

Detected in this bold defiance of 
law— in this flagrant betrayal of trust 
—he attempted to excuse it by a false 
pretense, long afterwards devised, 
that he had loaned this money from 
the State. How utterly unsupported 
by the proofs is even this pretense! 
But, had the fact been true, such a 
loan as he pretended to have made, 
would have been no less a gross and 
palpable violation of law, than to have 
deposited it, as he did do, in the first 
instance, to his own credit, with his 
private bankers, to be checked out for 
his individual benefit. 

Why talk of a loan ? Where was the 
statute, where was the law, where was 
the authority, or the pretense of au- 
thority for loaning that money? Had 
he once placed it in the treasury of 
the State, was there not a solemn and 
binding law. In fUU force — a law signed 
and sanctioned by himself, as Gov- 
ernor—guarding tiiat i\ind from all 
change or touch; commanding the 
treasurer to keep these identical mo- 
nies in his custody, subject to the dis- 
posal and the inspection of the Legis- 
ure, and making it penal and pun- 
able for the treasurer to pay them 



out, or let them go from his baiids 
except in strict pursuance of law? 

Does the Governor of the State come 
here to tell you, that he not only ad- 
vised and counseled the state trea- 
surer to violate a solemn statute, but 
that he himself, whose constitutional 
duty, and constitutional oath were to 
see that the laws were faithfully exe- 
cuted, was the person who profited by 
the violntion of the law, and received 
the money which the treasurer paid 
out in glaring defiance of it? Does he 
seek to escape conviction upon this 
article, which charges that he never 
placed the money in the treasury, by 
showing that he first put it in, and then 
aided, abetted, and was a party to a 
crime; and committed an impeachable 
ofience in taking it out? Is that his 
only refuge? It is certainly his only 
answer, filed to this charge; and, if it 
be true, makes him both indictable 
and impeachable. 

But, the answer is not true. The 
evidence utterly and overwhelmingly 
disproves it. A^^ain, who made &is 
loan? Who fixed the terms of it? 
What were its terms? Where was the 
evidence of it? What bond, what se- 
curity, what writing evidenced it? 
What living witness knew of it? Had 
David Butler died, where, upon the 
face of the earth, was there a word of 
of writing or a human being to prove 
even an unsecured debt against his 
estate? And, was there ever, among 
any people where law was known, a 
statute or an authority for a public 
officer to loan public money to himself, 
upon any terms or upon any security? 

In reference to so plain, so manifest, 
so gross a violation of law, and of 
official obligation, surely there is not 
need— there is scarcely place for argu- 
ment. 

Being a candidate for re-election, he 
drew upon the personal friendship, and 
party fealty of the treasurer, and his 
deputy to sanction a false statement of 
the facts, and deceive the people. And 
now, confronted with the crushing 
proofs of its falsity; with the books 
and records ; and the oaths of the very 
men who perverted the truth to save 
him— all sustaining this charge to its 
full extent, and In all its scope, he 
comes here unblushingly, and stakes 
his whole defense upon these state- 
ments of his friends and defenders, so 
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procured, and so made, in his own in- 
terest, to bis political party, and to 
the people, to save him from defeat 
and disgrace. 

As Governor of the State he was 
aathorized to lease its Saline lands. 
fie attempted to extort from Thomas 
F. Hall a bribe of $5^000 as the price 
of his corrupt use of that power. The 
explanation of this, in his answer, is 
left without proof, and the charge 
stands fnlly and substantially sus- 
tained. 

As President of the Board of Ke- 

fents he had a vote, and an official in- 
uence in the election of its treasurer. 
Upon the undenied testimony— upon 
the express admissions of his answer 
— he received without rebuke, and 
considered without a suggestion of its 
impropriety, the scandalous oflOer of a 
bribe for his vote, and his influence in 
favor of Brock's appointment. That 
he did not use them to that end, does 
not prove that his sense of honor, or 
his regard for official purity was 
shocked. Other facts disclosed in the 
evidence are suggestive of the reason. 

He was empowered to audit the 
account of the law officer of the State, 
for leffal services. He falsely certified 
that there was due to C. 8. Chase two 
thousand dollars on that account. 
That the certificate was untrue, and 
that the respondent knew it, is proven 
beyond doubt or question. Chase was 
not entitled to, nor did he claim that 
amount. Tne services had not been, 
and never were wholly rendered. The 
respondent's motive was to draw from 
the Treasury 91,000 for his private, 
and personal use. He did so use it. 
He intended to k^ep it. And he re- 
stored it to the lYeasury, only, when 
he found that he could not corrupt 
Chase to l)e a party to the fraud upon 
the State. 

As a commissioner of public build- 
ings, he made contracts not authorized 
by law— contracts exceeding the appro- 
priations for meeting them, and paid 
an irresponsible contractor sums 
larsrely beyond the amouut due ; and, 
under the circumstances, more than 
suggesting a venal motive. For some 
of these acts he pleads the condonation 
of the people expressed in Joint Reso- 
lutions of the Legislature. These are 
signed by himself as (Governor; and 
the history, and the archives of the 



State show that they were obtained 
by unworthv appliances, and execu- 
tive tamperings. 

In a solemn and deliberate message 
to the Legislature of this State he de- 
clared, contrary to the truth, and 
knowing it to be so, that he had paid 
into the treasury the public monies 
received by him from the United 
States ; adding to the shame of false- 
hood as a man, the outrage of purpose- 
ly attempting to deceive a co-ordmate 
branch of the State Government. 

As one of the custodians of the 
school fund— the sacred and inviolate 
legacy of the youth of this age, and of 
the future, he loaned it recklessly, and 
without the advice or concurrence of 
his co-commissioners, or of his law 
adviser under the statutes of the State. 

Without the warrant of law, he 
caused seventy-five sections of the 
State lands to be patented to a foreign 
corporation. The ofiense was com- 
plete in the violation of the law. But 
it was the more glaring and conspicu- 
ous, because of being committed to 
aggrandize a corporation already en- 
dowed, and subsidied by government 
and private bounty, to an amount far 
beyond the cost of locating and build- 
ing its Railroad. To excuse this 
wanton squandering of the public 
domain, besets up the legal fiction that 
this corporation had been consolidated 
with that one to which the lands were 
granted, and was thereby entitled to 
them. It has been shown in argument, 
that there was no authorized or actual 
consolidation ; and, if there had been, 
it is not shown that the right to the 
lands would have followed. 

The issuing of the patents was un- 
advised, unwarranted, in disregard 
and to the enormous prejudice of the 
State, and its property rights. 

Jud^e his motives lenienly if you 
will : But remember that he was ad- 
vised not to do the ad— that he as- 
sured the auditor he would not do it 
—and that afterwards, without con- 
snltation, or responsible advice, or 
the concurence or knowledge of 
his co-commissoners he issued the 
patents for this vast quantity of lands. 
Was his motive— could it have been 
pure? 

He was one of the Commigsiouers to 
sell State Lots in Lincoln. As such 
he caused pretended sales to be made 

uigitizea Dy x_:jv/v/x iC 



64 



FILED ABGUMENT8. 



to himself. He had the entries of the 
transactions made in pencil marlcs in 
loose memorandum books. He fur- 
nished the State no evidence of them. 
He paid no money. He executed no 
obligations. Long afterwards, he sold 
the lots, at large advances, for private 

fain and speculation; caused the 
eeds to be executed to his vendees ; 
paying Into the treasury only the pur- 
chase price according to the terms of 
the supposititious purchase. 

Yonder stands your State Universi- 
ty—the institution where the young 
men of N^ebraslca are to be educated, 
and fitted for your future statesmen. 

The Governor of your State— the 
respondent at this bar, laid its very 
foundations on l^ribery and corruption. 

What have you seen and heard in 
these closing two days of this trial? 
The delay of judgment sought by the 
respondent to brealc, or to soften his 
fall, has brought to light, and enabled 
us to unroll, here before you, that 
written contract wherein '* David But- 
ler, Governor of the State of Nebras- 
ka" boldly, unblushlngly, with amaz- 
ing recklessness stipulates for a bribe 
of $10,000 for awarding to Silver & Son 
the contract to build this edifice 
wherein your sons and mine are to be 
taught the lessons of personal purity, 
of public probity and civivo virtue! 
And, by two lixing witnesses upon 
this itand, we proved that he received 
$5,000 of this price of corruption — and 
demanded $10,000 more, upon some in- 
genious construction of this unprece- 
dented " bond." 

Senators! there it is, upon your 
table, preserved for your inspection 
to-day, with David Butler's name 
upon it, as the closing evidence of 
his guilt. Your power to punish 
him is fixed, and limited. Even that 
you will not inflict willingly. No one 
here prosecutes in vengeance. No 
one would aggravate the penalty 
which must fall upon him if you shall 
convict him. But, Senators, no Judg- 
ment you can pronounce ; not the loss 
of office; not the deprivation of future 
honors would equal the lasting dis- 
grace which must rest upon the name 
that will go down to history with 
these proceedings, appended to that 
record of official corruption. 

In the face of this testimony — in the 
presence of this black and blasting 



accuBation, absolutely and overwhelm- 
ingly proven and established, who, 
here, or elsewhere, wUl or dare stand 
forth to deny that this respondent is 

fuilty— and must bear the shame he 
as brought upon his character, and 
his name and upon the State that has 
cherished an<l promoted him? 

These, Senators, are among the acts 
of lawlessness, of rapacity, and cor- 
ruption, in proof before yon. They 
extend over all the years of the re- 
spondent's official record. They are 
not evidences merely of Isolated, or 
casual delinquencies. They pervade 
and characterize Yxia whole public 
career. They establish not alone oc- 
casional deviations from official recti- 
tude. They show an utter and radical 
want of official Integrity, or vlrtae; 
and they carry with them, in their 
frequency, and in the audacity with 
which they were practiced, inherent 
evidence that they have not been ttie 
only lawless and corrupt acts of the 
respondent's administration. They 
are but a few — a very few of them— 
dragged into light by accident, and 
against accumulations of difficult. 

It remains only with you. Senators, 
to determine how you will deal widi the 
perpetrator of these official crimes. 
You have heard the proofs ; and In 
this long, this unprecedented interval 
between trial and Judgment you have 
weighed them well. In your fresh 
contact with the people, you have 
been Inspired, If you needed the inspi- 
ration, with a strengthened purpose to 
do your whole duty — to do it sternly 
— to do It unswervingly. You cannot 
afford to do otherwise. For vour own 
reputations you must do this. For 
the just regard of those who shall come 
after you, you must do It. Reniember, 
Senators, that these proofs, and the 
judgment you shall this day give upon 
them, will go down to the niture to- 
gether, for those who shall read them 
in all time hereafter, to scrutinize, and 
to rejudge. -i 

The State of Nebraska cannot afford, 
that this constitutional tribunal shall 
acquit a high offender, convicted of 
undoubted official guilt. Still in her 
early statehood, she owes it to her 
people, and to those who shall inherit 
her Institutions, to prove, now and 
here, that retribution awaits corrup- 
tion in her high places of tnist. J^t 
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it not be recorded that any officer, 
high or low, in this land of written 
constitutions, and ordained law, is 
above or be3'ond their restraints. 

Senators, when you went from this 
Capitol to your homes, a few weeks 
ago, there stood, on yonder eminence, 
the Asylum where the beniticence of 
your State cared for, and protected 
her insane. Since then, it has gone 
down in the flames of midnight, carry- 
ing from human sight, and human 
observation forever its blemishes and 
its defects. On its site, we hope there 
yet may rise a building whose firmer 
structure, and fairer proportions shall 
endure for erenerations. 

So, by your consuming Judgment 
upon this accumulated gtdlt, let these 
executive chambers be purified, as by 
lire, from their taint of pollution : and, 
henceforth, they shall be pervaded by 
the wholesome presence of official pu- 
rity, and public virtue. 

Moving appeals are made to you in 
behalf of the respondent. They laud 
his public enterprise. They speak of 
his service to the State. It is said of 
him that, here in Lincoln, he has 
founded a city. That, here, through 
his efforts, and his energy, your pub- 
lic buildings have been erected with- 
out cost to the people. Something 
might be said in qualification of all 
this. I forbear it. At such a time, it 
might be ungenerous. How much, or 
how little credit may be his due let us 
not discuss. Grant him all the praise. 
Yon can be just to him, while you are 
just to the State. Brutus exclaimed 
over the body of the great dead 
Caesar— *' As he was fortunate I rejoice 
at it ; as he was valiant I honor him ; 
bat as he was ambitious I slew him.'' 

So let this Senate sav now of David 
Butler; *^as he was fortunate we re- 
joice at it; as he was enterprising we 
honor him : but as he was corrupt we 
condemnocl him."' 

I make no appeal to you for ven- 
geance upon this respondent. But, by 
all the obligations that bind you as 
men, and as Senators, you are im- 
pelled to give Just and honest judg- 
ment in this cause. The chief ruler of 
your State has dishonored his high 



place. His constitutional accusers 
have brought him to your bar for 
trial and for judgment. If, from any 
weakness or compassion ; if, from any 
sentiment of personal friendship, or 
any political partiality ; if, from any- 
thing save a sincere conviction of his 
innocence, or an honest doubt of his 
ifuilt, you shall acquit him, you will 
but implicate your State in his guilt, 
and compel it to bear the disgrace of 
his rule . 

From all the wide prairies of Ne- 
braska; from every town, and every 
valley in its borders, comes the voice of 
a wronged and betrayed people, de- 
manding that you do your whole duty 
in this, the crisis of her early history ; 
that you do it sternly ; that you do It 
fearlessly. 

Four years only, Nebraska has been 
a State. The}' have been years Oi 
misrule, and of malfeasance at her 
Capitol ; years filled with disregard of 
law. and defiance of constitutional re- 
straint, where the law and the consti- 
tution should have found their sworn 
defender; years filled with fraud, and 
wrong, with corruption, and rapacity 
on the part of her chief executive 
officer, tainting and disgracing his 
whole administration. 

If, now, you shall say, by your judg- 
ment, that there is nothing wrong in 
all this ; nothing that should be con- 
demned ; nothing that should be pun- 
ished, let the State go one step further. 
Let her write over the portals of this 
State House in words legible to all 
who shall enter it hereafter. Immu- 
nity TO CORRUPTION GUARANTIED 

here! 

But, you will not do this. You will 
give just and righteous judgment. 
Here, in the Capitol of Nebraska, you 
will say to all her people, that, under 
their Constitution, there is no place so 
exalted that it lifts the incumbent 
above accountability. You will say, in 
language that will be heeded as long 
as your State shall endure, that who- 
soever, in times to come, shall cross 
these threshholds, to enter the public 
service, must come with clean hands, 
and his passwords must be : Integ- 
rity, Fidelity, Obedience to the 
Laws. 
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Proceedinos of the Senate pre- 
liminary TO THE Trial of David 
Butler, Governor of the State 
OF Nebraska upon Articles of 
Impeachment. 

Wednesday, March 1, 1871. 
Messrs. Snmmerlad and Qaimby, a 
Committee from the Honse, appeared 
and informed the Senate as follows : 

Mr. President: —In obedience to 
the order of the House of Representa- 
tives we appear before you, and in the 
name of the House of Kepresentatives 
and of all the people of the State of 
Nebraska, we do impeach David But- 
ler, Governor, of the State of Ne- 
braska, of misdemeanors in office, and 
we lurther inform the Senate, that the 
House of Representatives will, without 
delay, exhibit particular articles of 
impeachment against him and make 
ffood the same, and in their name we 
demand that the Senate take order for 
the appearance of the said David But- 
ler to answer said impeachment. 

H. W. SUMMERLAD, 

Chairman. 
Mr. Hascall offered the following 
resolution : 

lUaohedy That the a committee of 
. three be appointed by the President to 
' inform the Secretary of State that the 
House of Representatives have im- 
peached His Excellency, the Gov- 
ernor, David Botler, of misdemeanor 
in offioe, and commuaieated its action 
to this body, and to request the said 
Secretary to immediately enter upon 
Uie discharge of the duties of the office 
of Governor of the State of Nebraska, 
as ttke said impeachment by the House 



disqualifies the said David Butler fh>m 
discharging the duties of the office of 
Governor, and by the State Constitu- 
tion the said duties devolve upon the 
Secretary of State during such disa- 
bUity. 

On motion the resolution was made 
a special order for 2 o'clock p. M. 

The hour of 2 o'clock having arrived, 
the Senate resolved itself into the Com- 
mittee of the Whole to take into con- 
sideration the special order, with Mr. 
Gerrard in the chair. 

After sometime spent therein the 
Committee arose and by its chairman, 
reported that they had made some 
progress and asked leave to sit again. 

On motion the report was adopted. 

Mr. Gerrard offered the following : 

Besdnedy That the message of the 
House of Represehtatives relating to 
the impeachment of David Butler, 
Governor of the State of Nebraska, be 
referred to a committee of three to be 
selected by the chair, to consider the 
same and report thereon. 

On motion the resolution was adopt- 
ed, and 

Messrs. Gerrard, Hawke and Has- 
call were appointed such committee. 



MCRIDAT, March 6, 1871. 

Roll call. Present— Messrs. Brown, 
Cropsey, Gerrard, Hawke, Hascall, 
Hilton, Metz, Sheldon, Thomas, 
Tucker, Tennant, and Mr. FreskleiiC. 

Absent— Mr. Kennedy. ^ 
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The People of the State op Ne- 
braska VERSUS David Butler, 
Governor. 

The Senate sitting for the trial of 
David Bntler, Governor of the State 
of Nebraska upon articles of impeach- 
ment exhibited against him by the 
House of Representatives. 

By the direction of the President of 
the Senate the following oath was 
administered to him by Hon. Judge 
Dnndy. : 

I do solemnly swear that in all things 
appertaining to the trial of the im- 
peachment of David Butier, Governor 
of the State of Nebraslca, now pend- 
ing, I will do impartial justice accord- 
ing to the law and evidence, so help 
me God. 

The President then administered the 
same oath to the following Senators 
separately as their names were called 
by the Secretary, to-wit : 

Messrs. Brown, Cropsey, Gerrard, 
Hawl^e, Hilton, Hascall, Metz, Shel- 
don, Thomas, Tucker, and Tennant. 

On motion of Mr. Gerrard it was 

Or^ered^ That the Secretary of the 
Senate inform the House of Kepre- 
sentatives that the Senate is in its 
chamber, and ready to proceed with 
the trial of David Butler, Governor of 
the State of Nebraska. 

Mr. Gerrard offered the following 
resolution which was adopted : 

BsBoltedy That the rules adopted by 
the Senate be the rules of procedure 
and practice in the Senate, sitting in 
the trial of the impeachment of David 
Butler, Governor of the State of 
Nebraska. 

Mr. Gerrard moved the adoption of 
the following : 

Ordered, That a summons do now 
be Issued as required by the rules of 
procedare aad practice in the Senate 
when sitting on the trial of impeach-, 
ment of David Butler, Governor of the 
State of Nebraska, returnable on 
Tuesday, the 7(h day of March, A. D. 
1871, at 10 o'clock A. M. 



The order was adopted and the 
summons was issued in due and 
proper form, returnable March 7, at 
10 A. H. 

On motion, the Senate sitting on the 
trial of the Governor upon articles of 
impeachment, adjourned until to-mor- 
row morning, at 10 o'clock. 

Tuesday, March 7, 1871. 

Roll call. Present— Messrs. Brown, 
Cropsey, Gerrard, Hawke, Hascall, 
Hilton, Sheldon, Thomas, Tucker, 
Tennant, and Mr. President. 

The Sargeant-at-Arms having made 
proclamation. 

The journal of the proceedings of 
the Senate, sitting for the trial of the 
Governor upon articles of impeach- 
ment of March 6th, was read and 
approved. 

On motion of Mr. G«rrard, it was 

Ordered, That the Secretary of the 
Senate inform the House of Repre- 
sentatives, that the Senate Is in its 
chamber and ready to proceed on the 
trial of David Butier, Governor of the 
State of Nebraska, and that seats are 
provided for the accommodation of the 
members. 

The Managers appointed to conduct 
the trial of the Governor upon articles 
of impeachment, exhibited against him 
by the House of Representatives, to- 
wit: 

Messrs. Myers, Doom, Porter, Hud- 
son, and Riordan, having entered the 
Senate chamber and taken seats 
assigned them. 

The President directed the Secretary 
to read the return of the Sargei«at^ 
at-Arms on the writ of sooidioiui 
directed by the Senate to be issued to 
David Butler, Governor ot the State 
of Nebraska, and the Secretary read 
tlie return of the Srgeant-ftfe-Arms as 
follows : 

'' Reoeived this writ on March 6. 1871, 
and at 4 o'clock P. M. of said day 
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serrad tiie tame on the SAid DetM 
Butler, Qoreruor of tiie dtote of Ne- 
braska, by delivering to, and leaving 
with him, the said David Butler, Gov- 
ernor of the State of Nebraska, a cer- 
tified copy of the same." 
L. M. Kline, 
Sargeant-at.Arm8, 
of the Senate of the 
State of Nebrasl^a. 

The Secretary then administered the 
foUowinjc oath to the Srrgeant-at- 
Arms : 

^^L, Lewis M. Kline. Sar£:eant-at 
Arms, of the Senate of the State of 
Nebraska, do swear that the return 
made and subscribed by me upon the 
process issued on the 6th day of March, 
1871, by the Senate of the State of Ne- 
braska, against David Butler, Gov- 
ernor of the State of Nebraska, is truly 
made, and that I have performed said 
service therein prescribed, so help me 
God." L. M. Kline. 

^^Sworn to before me, and subscribed 
in my presence this 7th day of March, 
A.D.4871.'» C.H. Walker, 

Secretary of Senate. 

By direction of the Presidant the 
Sargeant-at-Arms then made procla- 
mation as follows : 

^^David Butler, Governor of the State 
of Nebraska! David Butler, Governor 
of the State of Nebraska! appear and 
answer to the artleles of impeachment 
exhibited against you by the House of 
Bepresentatives of Nebraska.*' 

Whereupon, David Butler, Governor 
of the State of Nebraska, with his 
counsel, Clinton Briggs, John I. 
Redick, and T. M. Marquette, ap- 
peared at the bar of the Senate and 
took the ieats assigned them on the 
right of the chair. 

The President announced that the 
Senate was now ready to proceed with 
the trial of the Governor upon the 
articles of impeachment exhibited 
against him by the House of Bepre- 
sentatives, 

The President having informed the 
counsel of the Governor that the Sen- 
ate was ready to receive fW>m them his 
answer to the writ of summons. 



Mr. Bediok. hi behalf of David 
Butler, the respondent, read the Al- 
lowing paper which he handed in at 
the Secretary's desk : 
In the matter op the Impeachment 

OP David Butleb, Goyebnob op 

Nebraska. 

Mb. Pbesident :— I, David Butler, 
Governor of the State of Nebraska, 
who have been summoned before this 
Honorable Court, sitting as a Court of 
Impeachment, do hereby enter my 
appearance by my counsel, Clinton 
Briggs, John I. Redick, and T. M. 
Marquette, who are hereby authorized 
to appear for me and conduct my 
defense. David Butleb, 

Governor of Nebraska. 

Mr. Redick asked until Thursday, 
March 9th, to plead or answer to the 
articles of impeachment. 

The President stated the question 
before the Senate to be upon the mo- 
tion of the counsel of the Governor, to 
be allowed two days to prepare and 
file his answer to the articles of 
impeachment exhibited against him 
by the House of Representatives, 
whereupon 

Mr. Hascall submitted the following 
motion for consideration: 

Ordered, That 10 o'clock A. M. on 
Thursday, March 9, 1871, be, and the 
same is hereby fixed as the time for 
the accused to plead or answer to the 
articles of impeachment in this case. 

The question being put, it was de- 
termined in the afiSrmative, when 

On motion of Mr. Hascall, the Sea- 
ate, sitting for the trial of the Gov- 
ernor upon f^rtides of impeachment, 
adjourned to Thursday, March 9, 1871, 
at 10 o'clock A. M. 



Thubsday, March 9, 1871. 

At 10 o'clock A. M. the President 
called the Senate to order. 

Present— Messrs. Brown, Cropsey, 
Gerrard, Hawke, Hascall, HUton/ 
Mets, Thomas, Tucker, Tennant, and 
Mr. President. 
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Abftent— Mraars. Sheldon and Ken- 
nedy". 

The Sar^eant-at-Arms hayingr made 
proclamation. 

The Journal of the proceedtags of 
the Senate, sitting for the trial of the 
(Governor upon articles of impeach- 
ment of Tuesday, March 7, 1871, was 
read and approved. 

On motion of Mr. Gerrard, it was 

Ordered, That the Secretary of the 
Senate inform the House of Repre- 
sentatives that the Senate is in its 
chamber and ready to proceed on 
the trial of David Butler, Governor of 
the State of Nebrasica, and that seats 
are provided for the accommodation of 
the members. 

The Managers appointed to con- 
duct the trial of the Governor of the 
State of Nebraska, upon articles of 
impeachment, exhibited against him 
by the House of Representatives, to- 
wlt: Messrs. Myers, Doom, Hudson, 
Riordan, and Porter, entered the Sen- 
ate chamber and took the seats 
assigned them. 

The Governor with his counsel, Mr. 
Brigffs, Mr. Redick, and Mr. Mar- 
quette, appeared at the bar of the Sen- 
ate and took the seats assigned them. 

The President of the Senate then 
asked the counsel of the Governor if 
they were ready to file anwser to the 
articles of impeachment^ exhibited 
against hhn by the House of Repre- 
sentatives, as required by the order of 
the Senate of the 7th of March instant. 

The counsel of the Governor replied 
that they were now ready to make 
answer ; thereupon the answer of the 
respondent to the articles of impeach- 
ment exhibited against him by the 
House of Representatives, was read 
by his counsel. 

The reading of the answer of the 
respondent having been concluded. 

The President of the Senate sub- 
mitted the question to the Senate : 



*'^ Shall tbe aaswer of tiie respond^ 
ent, as read by his connsel, be recieiyed 
and filed?" 

The yeas and nays being taken, 
those voting in the aflirmative were 
Messrs. Brown, Cropsey, Crcrrard, 
Hawke, Hascall, Hilton, Metz, 
Thomas, Tucker, Tennant, and Mr. 
President— 11. 

None voting in the negative it was 
determined in the affirmative. 

Mr. Myers on the part of the Man- 
agers submitted the following motion 
which was considered and agreed to : 

Ordered, That the Managers have 
time to consult the House of Repre- 
sentatives on a replication, and that 
they be furnished with a copy of the 
answer of the respondent ; and 

Ordered, That the Secretary com- 
municate to the House of Representa- 
tives an attested copy of the answer 
of the Governor to the articles of im- 
peachment. 

Mr. Gerrard submitted the follow- 
ing: 

Ordered, That the Managers on the 
part of the House of Representatives 
in the trial of the Impeachment of Da- 
vid Butler, Governor of the State of 
Nebraska, be required to file their rep- 
lication to the answer of said David 
Butler, on Friday the 10th of Mareh, 
1871, at 10 o'clock a. m., that the trial 
of the impeachment of David Butler, 
Governor of the State of Nebraska, 
shall proceed on Monday, March 13. 
1871, at 10 o'clock A. M., and shall 
continue from day to day till the same 
be completed unless otherwise ordered 
by the Senate. 

Tbe President of the Senate submit- 
ted the question to the Senate : 

'' Shall the resolution be adopted?" 

Mr. Cropsey moved a division of the 
question, wliich was agreed to. 

The question being : 

'' Shall the Managers in the trial of 
the Impeachment of David Butler, 
Governor of the State of Nebraska, be 
required to file their replication to the 
the answer of said David Butler, on 
Friday the 10th of March, 1871, at 10 
o'clock A. M.?" 
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The yeas and nays being taken 
those TOtinjT in the affirmative were 
Messrs. Brown, Cropsey, Gerrard, 
Hawke, Hascall, Hilton, Hetz, 
Thomas, Tucker, Tennant, and Mr. 
President— 11. 

None voting in the negative the 
question was decided in the affirma- 
tive. 

The President of the Senate submit- 
ted the question : 

^^ Shall the trial of the impeachment 
of David Butler, Governor of the State 
of Nebraska, proceed on Monday, 
March 13, 1871, at 10 o'clock A. m., 
and continue fh)m day to day till the 
same be completed unless otherwise 
ordered by the Senate?'' 

Mr. Hascall moved to amend by 
striking out Monday, March 13, 1871, at 
10 o'clock A. M., and inserting Tues- 
day, March 14, 1871, at 3 o'clock p. M. 
Mr. Hilton moved to amend the 
amendment by striking out Tuesday, 
March 14, 1871, at 3 o'clock p. M., and 
inserting Tuesday, March 14, 1871, at 
10 o'clock A. M. 

The question being on the amend- 
ment to the amendment. 

Those voting in the affirmative were 
Messrs. Hilton and Tucker— 2. 

Those voting in the negative were 
Messrs. Brown,' Cropsey Gerrard, 
Hawke, Hascall, Metz, Thomas, Ten- 
nant, and Mr. President— 9. 

The majority having voted in the 
negative the amendment to the amend- 
ment was not agreed to. 

The question recurring on the 
amendment. 

Those voting in the affirmative were 
Messrs. Brown, Cropsey, Gerrard, 
Hawke, Hascall, Hilton, Metz, 
Thomas, Tucker, Tennant, and Mr. 
President— 11. 

None voting in the negative, the 
amendment was agreed to. 

The question reconing on the 
original motion as amended. 



Those voting in the affirmative were 
Messrs. Brown Cropsey, Gerrard, 
Hawke, Hascall, Hilton, Metz, 
Thomas, Tucker, Tennant, and Mr. 
President— 11. 

None voting in the negative the 
original motion as amended was 
agreed to. 

Manager Myers informed the Senate 
that the House of Eepresentatives had 
employed as counsel to the Managers 
of the trial of impeachment of David 
Butler, Governor, Messrs. Estabrook, 
Wakely, and Roberts. 

Mr. Gerrard moved to amend Rule 
23 adopted for the trial of Unpeach- 
ment of said David Butler, Governor 
of the State of Nebraska, by adding at 
the end of it the words ^' or President 
of the Senate," which was agreed to. 

On motion, the Senate, sitting for 
the trial of the Governor upon articles 
of impeachment, adjourned at 12 h. to 
Tuesday, March 14, 1871. 

Friday, March 10, 1871. 

Roll call. Present— Messrs. Brown, 
Cropsey, Gerrard, Hawke, Hascall, 
Hilton, Metz, Sheldon, Thomas, 
Tucker, Tennant, and Mr. President. 

The Sargeant-at-Arms made procla- 
mation. 

The Managers appeared and took 
the seats assigned them. 

The Governor appeared in person and 
took a seat within the bar. 

The journal of the preceding day 
was read and approved. 

Manager Myers presented and read 
the replication of the Managers to the 
answer of David Butler to the articles 
of impeachment which was ordered 
filed. 

On motion of Mr. Gerrard, the Sen- 
ate, sitting for the trial of the Gov- 
ernor upon articles of impeachment 
at 10 o'clock p. M., adjourned until 
Tuesday, March 14, 1871, at 3 o'clock 
p. M. 
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Tuesday, March 14, 1871. 

The People of the State of Ne- 
braska VERSUS David Butler, 

Gk)VBRNOR. 

At three o'clock p. M., the President 
of the Senate resumed the chair, the 
Sargeant-at-Arms having made proper 
proclamation. 

The roll was called. Present: 
Messrs. Brown, Cropsey, Gerrard, 
Hawke, Hascall, Hilton, Metz, Ken- 
nedy, Sheldon, Thomas Tucker, Ten- 
nant, and Mr. President. 

On motion of Mr. Hascall the oath 
was administered to Mr. Kennedy by 
the President. 

The Managers appointed to conduct 
the trial of David Butler, Governor of 
the State of Nebraska, upon articles 
of impeachment, exhibited against him 
by the House of Representatives, to- 
wit : Mr. Myers, Mr. Doom, Mr. Porter, 
Mr. Riordan, and Mr. Hudson, entered 
the Senate chamber and took the seats 
provided for them. 

The Governor with his counsel, 
Messrs. Briggs, Redick, and Mar- 
quette appeared at the bar of the 
Senate and took the seats assigned 
them. 

The journal of proceedings of the 
Senate, sitting for the trial of the Gov- 
ernor, upon arccles of impeachment 
ofMarch 9th, 1871, was read and ap- 
proved. 

The President then informed the 
Managers that they >could now pro- 
ceed in the trial of the impeachment. 

The Managers then requested that 
the witnessess on the part of tiie State 
be ealled which the Secretary proceed- 
ed to do. 

Manager Porter on the part of the 
Managers, offered the following, to- 
wit: 

And now comes the Managers on 
the part of the House of Representa- 
tives in the case of the impeachment 



of David Buder, Governor of the State 
of Nebraska, and asks for an order of 
the Senate, that said trial be continued 
for sixty days from this date. 

Pending which Mr. Briggs offered 
the following : 

Mr. President : The Counsel for the 
respondent moves the Senate to take up 
ana dispose of the exceptions contained 
in the answer relative to the respond- 
ent's acts as Commissioner before the 
trial proceeds on the merits. 

Clinton Briggs, 
John I. Redick, 
T. M. Marquette. 

Mr. Gerrard moved that the Senate 
do now reUre for fifteen minutes to the 
Supreme Court room for the purpose 
of considering the motion submitted 
by the counsel for the respondent, and 
by the Managers on the part of the 
House of Representatives. 

The yeas and nays being called, 
those voting in the affirmative, were 
Messrs. Brown, Cropsey, Gerrard, 
Hawke, Hascall, Hilton, Metz, Ken- 
nedy, Sheldon, Thomas, Tucker, Ten- 
nant, and Mr. President— 13. 

None voting in the negative the mo- 
tion was agreed upon and the Senate 
retired. 

Mr. Gerrai'd submitted the follow- 
ing order which ^was considered and 
agreed to : 

Ordered^ That the further consider- 
ation of the motion for continuance, 
submitted by the Managers be post- 
poned, and that the Senate do first 
take up and decide the exceptions filed 
by the counsel for the respondent. 

Those voting in the affirmative were 
Messrs. Brown, Cropsey, Garrard, 
Hawke, Hascall, Hilton, Metz, Ken- 
nedy, Sheldon, Thomas, Tucker Ten- 
nant, and Mr. President— 13. 

None voting in the negative. . 

On motion of Mr. Gerrard, the Sen- 
ate returned to its chamber, and the 
President announced that the Senate 
had adopted the following order : 
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Ordered^ That the further consider- 
ation of the motion for a continual. «•«. 
submitteed by the Managers !>f* pu - 
poned, and that the Senate do flr^t \i\Vv 
up and decide the exceptions tiled ^ \ 
the counsel for the respondent. 

On motion of Mr. Tennant, the Sen- 
ate, sitting for the trial of the Gov- 
ernor upon articles of impeachment, 
adjourn at 5 P. M. to Wednesday, 
10 a.m. 



Wednesday, March 15, 1871. 

At 10 A. M. the President resumed 
his chair, and 

The Sargeant-at-Ai-ms having made 
proclamation. 

Roll called. Senators all present. 

The Managers appointed to conduct 
the trial of the Governor of the State 
of Nebraska, upon articles of Impeach- 
ment, exhibited against him by the 
House of Representatives, to-wlt : Mr. 
Myers, Mr. Doom, Mr. Porter, and 
Mr. Hudson entered the Senate cham- 
ber and tooI{ seats assigned them. 

The Governor with his counsel, 
Messrs. Briggs, Redick, and Mar- 
quette appeared at the bar of the Sen- 
ate and took seats provided for them. 

The journal of the proceedings of 
the Senate, sitting for the trial of the 
Governor, upon articles of impeacli- 
ment of yesterday was read. 

Mr. Estabrook, counsel for the Man- 
agers, offered the following : 

Besalved, That tliis Court, on the 
trial of impeachment now pending, 
have jurisdiction to inquire into offen- 
ses charged to have been committed, 
as well during the former terms of 
office of David Butler, Governor of 
the State of Nebraska, as into offences 
charged to have been committed dur- 
inc" his present term of his said office. 

Misdeed, That the Senate, sitting for 
the trial of the impeachment of David 
Butler, Governor of the State of Ne- 
braska, will receive such testimony as 
may be offered, touching the charges 



of misdemeanors in office, while act- 
ing as commissioner under and by 
virtue of '" An Act to provide for the 
hule of the unsold lots, and blocks on 
the town site of Lincoln, and for the 
](»catiou and erection of a State Uni- 
versify and Agricultural College, and 
State t.iinatic Assylum, approved Feb- 
runiy 15, 1869, as they are set forth 
in the articles and specifications, ex- 
hibited against him before this body. 

Mr. Hascall moved that the Senate 
do now retire for ten minutes, for the 
purpose of considering the motion 
submitted by the counsel on the part 
of the Managers. 

The yeas and navs being called, 
those voting in the affirmative were 
Messrs. Brown, Cropsey, Gerrard, 
Hawke, Hascall, Hilton, Metz, Ken- 
nedy, Sheldon, Thomas, Tucker, Ten- 
nant, and Mr. President — 13. 

None voting in the negative. 

The Senate retired to the Supreme 
Court room, when Mr. Hascall rose to 
a point of order, that the resolutions 
were out of order as the Senate having 
decided yesterday to hear the argu- 
ments on the exceptions. The point 
of order was declared to be well taken. 

Mr. Hascall, submitted tlie follow- 
ing: 

Order e^i^ That the parties proceed to 
argue the exceptions in the case as 
ordered upon yesterday, and that the 
counsel for the respondent have the 
opening and tlie closing. 

Mr. Gerrard offered the following 
as an amendment : 

Ordered, That the counsel for de- 
fendant have the opening and the 
closing on the first three exceptions, 
and the Managers have the opening 
and the closing on the last exception, 
and that the several exceptions be 
argued and decided separately in the 
order in which they are filed. 

The question being on the amend- 
ment, those voting in the affirmative 
were Messrs. Brown, Gerrard, Tuck- 
er, and Tennant— 4. 
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Those voting in the negative were 
Messrs. Cropsey, Hawke, Hascall, 
Hilton, Metz, Kennedy, Sheldon, 
Thomas, and Mr. President— 9. 

The majority having voted in the 
negative the amendment was not 
agreed to. 

The question recurring in the orig- 
inal motion, those voting in the affirm- 
ative were Messrs. Brown, Cropsey, 
Gerrard, Hawlie, Hascall, Hilton, 
Metz, Kennedy, Thomas, Tucl£er,Ten- 
nant, and Mr. President— 12. 

Mr. Sheldon voted In the nega- 
tive— 1. 

The majority having voted in the 
affirmative the motion was agreed to. 

On motion of Mr. Tucker, the Sen- 
ate returned to its chamber and the 
President announced that the Senate 
had adopted the following order, to- 
wlt: 

Ordered^ That the parties proceed 
to argue the exceptions in the case as 
ordered upon yesterday, and that the 
counsel for the respondent have the 
opening and the closing. 

On motion of Mr. Hascall, the Sen- 
ate sitting for the trial of the Gov- 
ernor, upon articles of impeachment 
took a recess until 2 p. M. 

AFTER RECESS. 

At two o'clock P. M., the President 
of the Senate resumed the chair and 
announced that the Senate sitting for 
the trial of the Governor upon articles 
of impeachment, was ready to proceed 
with the trial. 

Mr. Hascall moved that in the argu- 
ment of the exceptions the counsel and 
Managers have such time as they may 
desire, necessary, but not to exceed 
one and a half hours on each side. 

Mr. Tucker moved to amend by ex- 
tending the time to three hours for 
each side. 

The question being in the amend- 
ment, those voting in the affirmative 



were Messrs. Brown, Cropsey, Ger- 
rard, Hawke, Hilton, Thomas, Tucker, 
and Mr, President— 8. 

Those votins: In the negative were 
Messrs. Hascall, Metz, Kennedy, and 
Sheldon— 4. 

The majority having voted In the 
affirmative, tlie amend fhent waa 
agreed to. 

The question recurring on the mo- 
tion as amended, those voting in the 
affirmative were Messrs. Brown, Crop- 
sey, Gerrard, Hawke, Hascall, Hilton, 
Metz, Sheldon, Thomas, Tucker, and 
Mr. President. 

Mr. Kennedy voting in the negative. 

The majority having voted in the 
affirmative the motion as amended waa 
agreed to. 

The President then informed the 
counsel for the respondent that they 
could now proceed with their argu- 
ments. 

Thereupon, Mr. Briggs, on the part 
of the counsel for the respondent ad- 
dressed the Senate in support of the 
exceptions to the articles of impeach- 
ment exhibited by the House of Repre- 
sentatives against the Governor; con- 
cluding his argument at 3 :25 p. M. 

At 3 :30 P. M. Manager Porter, on 
the part of the Managers addressed 
the Senate In opposition to the excep- 
tions of the respondent to the articles 
of impeachment exhibited by the 
House of Representatives, and con- 
cluded his argument at 3 :50p. m., when 

Mr. Doom on the part of the Mana- 
agers also addressed the Senate lu 
opposition to the respondent, closings 
at 4 :15 P. M., when 

Mr. Marquette on the part of the 
respondent, addressed the Senate in 
support of the exceptions to the arti- 
cles of Impeachment exhibited by the 
House of Representatives against the 
Governor, and concluded his argu- 
ment at 5 :20 P. M. 
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On motion of Mr. Tucker, the Sen- 
ate 8ittiu<|^ for the trial of the (jSovernor 
upon articles of impeachment, at 5:20 
p. M.. adjourned till 10 a.m., Thursday. 

Thursday, March 16, 1871. 

At 10 o'clock A. M. the President re- 
sumed the chair, and announced that 
the Senate was ready to proceed with 
the trial of the Governor upon articles 
of impeachnienr. 

The Ser^eant-at-Arni** hnvin;^ made 
proper proclaiuation. 

The Managers appohitod to conduct 
the trial of the Governor upon articles 
of Impeachment, exhibited a^jainst 
him by the House of Keprc<entatlves, 
to-wlt: Mr. Myers. Mr. Doom, Mr. 
Hadson,Mr. Porter, with their counsel, 
Mr. Estabrook and Mr. Roberts, en- 
tered the Senate chamber and took 
the seats assigned them. 

The journal of the proceedings of 
the Senate sitting for the trial of the 
Governor upon articles of impeach- 
ment of yesterday, was read and ap- 
proved. 

The President then administered the 
following oath to the reporters, J. "W. 
Howard, John T. Bell, John Hall and 
Daniel Brown, to-wlt: Vou do sol- 
emnly swear that you will truly and 
correctly report the procedings in the 
trial of the impeachment of David 
Butler, Governor of the State of Ne- 
braska, to the best of your ability, so 
help your God. 

Mr. Estabrook, on the part of the 
Managers, commenced at 10 :15 a. m. 
to address the Senate in opposition to 
the exceptions of the respondent to 
the articles of impeachment exhibited 
by the House of Representatives. 

At 12 H., Mr. Gerrard moved that 
the Senate sitting for the trial of the 
Governor upon articles of impeach- 
ment take a recess until 3 p. m. 



Mr. Hascall moved to amend by 
striking out 3 w ^r. and inserting 2 :15 
p. 3t. 

Which was agreed to, and the mo- 
tion as amended was agreed to, and 
the Senate sitting for the trial of tho 
Governor upon articles of impeach- 
ment took a recess until 2:15 P. M. 

AFTEII RECESS. 

At 2:15 1*. »r. the Senate resumed 
the trial of the Governor upon articles 
of impeachment. 

The Managers, with their counsel, 
the Governor, with his counsel, and 
the Senators; all present. 

Mr. Estabrook resumed his argu- 
ment in opposition to the exceptions of 
the respondent, concluding at 2:50 
p. M., when Mr. Kedick, on the part 
of the respondent addressed the Sen- 
ate in support of the exceptions to tho 
articles of Impeachment, closing at 
3 :40 p. M., when 

Mr. Gerrard moved that the Senate 
retire to take into consideration the 
matter of the exceptions submitted to 
them by the respondent and Man- 
agers. 

The yeas and nays being called, 

Those voting in the affirmative were 
Messrs. Brown, Cropsey, Gerrard, 
Hawke, Hascall, Hilton, Metz, Ken- 
nedy, Sheldon, Thomas, Tucker, 
Tennant, and Mr. President~13. 

None voting in the negative. 

The motion was agreed to, and the 
Senate retired to the Supreme Court 
room. 

Mr. Brown offered tlie following^ 
motion : 

Ordered. That the exception last 
mentioned in respondent's answer, 
wherebv respondent submits whether 
he shall be held to answer any of said 
articles or specifications because he 
insists that he ought not to be held 
to answer the same on account of tha 
acts, doings and on?||||^ipi| ig^fjl^gg 
4.S 
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of beiu^ al leafed to have been com- 
mitted or omitted prior to tlie com- 
mencement of his present term of 
office of Qoxernor. be and the same U 
hereby overruled. After debate 

The yeas and nays were called. 

Those voting in the affirmative were 
3ressrs. Brown, Cropsey, Gerrard, 
Hawke. Hascall, Hilton, Metz, Ken- 
nedy, Sheldon, Thomas, Tucker, Ten- 
nant, and Mr. President— -13. 

None voting in the negative. 

The motion was agreed to. 

Mr. Hascall submitted the following 
motion for consideration : 

Orderedy That all the remaining 
exceptions filed by the respondent in 
this case, and contained in the respon- 
dentia answer, herein be, and the same 
are hereby overruled. 

Mr. Gerrard ofiVred the following 
as an amendment : 

Ordered^ That said exceptions are 
sustained, so far as the same relate 
to acts done as commissioner to sell 
lots and lands in Lincoln, and erecting 
a Lunatic Asylum and State Univer- 
sity. 

The Senate proceeded to consider 
the said amendment, and on the ques- 
tion to agree thereto. 

The yeas and nays were called, and 
those voting in the affirmative were 
Messrs. Gerrard, Hilton, Tucker, 
Tennant, and Mr. President— 5. 

Those voting in the negative were 
Messrs. Brown, Cropsey, Hawke, 
Hascall, Metz, Kennedy, Sheldon and 
Thomas— 8. 

The majority having vot«d in the 
negative, it was detennlned in the 
negative. 

The question" recurring in the ori- 
ginal motion of Mr. Hascall, 

Those voting in the affirmative were 
Messrs. Brown. Cropsey, Hawke, 
Hascall, Metz, Kennedy, Sheldon and 
Thomas— 8. 

Those voting in the negative were 
Messrs. Gerrard, Hilton, Tucker, Ten- 
nant and Mr. President— 5. 



The majority having voted in the 
affirmative, the motion was agreed to. 

On motion of Mr. Tucker, the Sen- 
ate returned to its chamber, when, on 
motion of Mr. Hawke-, the Senate sit- 
ting for the trial of the Governor upon 
articles of impeachment, at 6 :45 p. M., 
adjourned. 

Friday, March 17, 1871. 

The President resumed the chair 
pursuant to adjournment. 

The Sergeant-at-Arms having made 
proper proclamation. 

The President announced that the 
Senate was ready to proceed with the 
trial of the Governor upon articles of 
impeachment, when the roll was 
called. Senators all present. 

The managers appointed to conduct 
the trial of the Governor upon articles 
of impeachment exhibited against him 
by the House of Representatives, to- 
wit: Messrs. Doom, Myers, Hudson, 
Riordan and Porter, with their coun- 
sel, Messrs. Estabrook and Roberts, 
entered the Senate chamber, and took 
the seats assigned tlicm. 

The Governor with his counsel ap- 
peared at the bar of the Senate, and 
took the seats assigned them. 

The journal of the proceedings of 
the Senate, sitting for the trial of the 
Governor upon articles of impeach- 
ment, of yesterday, was read and ap- 
proved. 

The President announced that the 
Senate had considered the questions 
before It at the time of retiring to 
their conference chambers, and had 
adopted the following order : 

Ordered^ That the exceptions last 
mentioned in respondent's answer, 
whereby respondent submits whether 
he shall be held to answer any of the 
said articles or specifications, because 
he insists that he ought not to be held 
to answer the same on account of the 
acts, doings and omissions complained 
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of, bein^ alleji^ed to have been com- 
mitted or omitted prior to the com- 
mencement of his present term of 
office of Governor, be and the same is 
hereby overruled. Also 

Crdered: That all of the remaining 
exceptions filed by the respondent in 
this case, and contained in the respon- 
dent's answer herein, he and the same 
is hereby overruled. 

The managers requested the Secre- 
tary of the Senate to call the names 
of witnesses for whom summons had 
been issued on the part of the people, 
which was done. 

The managers requested tlie Secre- 
tary to read the return of the sub- 
poenas, which was done. 

3Ir. Porter, on part of the mana- 
gers, then asked for a continiiance of 
the trial for sixty days, whereupon 

Mn Thomas submitted the following 
motion, which was considered and 
agreed to : 

Ordered, That if the managers de- 
sire to apply for a continuance, they 
do so in tlie manner prescribed by 
law for application for continuance in 
courts of record. 

The yeas and nays being called for, 
those voting in the affirmative were 
Messrs. Brown, Cropsey, Gerrard, 
Hawke, Hascall, Hilton. Metz, Ken- 
nedy, Sheldon, Thomas, Tucker, Ten- 
nant and Mr. President— 13. 

None voting: in the negative, the 
motion was determined in tlie affir- 
mative. 

Mr. Gerrard, at 11 a.m., moved that 
the Senate, sitting for the trial of the 
Governor upon articles of impeach- 
ment, take a recess until 2 r. m., 
which was agreed to, and the Senate 
so sitting took a recess until 2p.m. 

AFTER RECESS. 

The Senate resumed the trial of 
David Butler, Governor, upon articles 
of impeachment. 

ITie managers, with their counsel, 
the Governor, with his counsel, and 
the Senators, all present. 



The manager filed affidavits in sup- 
port of the motion for an order to ad- 
journ the further hearing of this case 
sixty days from this date. 

After debate by Messrs. Estabrook 
and Myers, on the part of the man- 
agers, and Messrs. Marquette and 
Eedick on the part of the respondent, 

Mr. Thomas moved that the Senate 
retire to take into consideration the 
matter of adjourning the further hear- 
ing of this case sixty days from this 
date. 

Those voting in the affirmative were 
Messrs. Brown, Cropsey, Gerrard 
Hawke, Hascall, Hilton, Metz, Ken- 
nedy, Sheldon, Thomas, Tucker, Ten- 
nant, and Mr. President — 13. 

None voting in the negative. 

The motion was decided in the affir- 
mative, and the Senate retired. 
j 3Ir. Thomas submitted the following 
I motion for consideration : 

Ordered, That the application for a 
I coutuiuance, filed by the managers, 
! be, and the same is hereby overruled. 

After debate, the yeas and nays 
being called, those voting in the affir- 
mative were Messrs. Brown, Cropsey, 
Hawke, Hascall, Hilton, Kennedy, 
Sheldon, Thomas, Tennant, and Mr 
President— 10. 

Those voting in the negative were 
Gerrard, Metz, Tucker— 3. 

The majority having voted in the 
affirmative, the motion was agreed 
to. 

On motion, the Senate returned to 
its chamber, when the President an- 
nounced that the Senate had consid- 
ered the questions before it at the 
time of retiring to their conference 
chamber, and had adopted the follow- 
ing order, to-wit : 

Ordered, That the application filed 
by the managers be, and the same i$ 
hereby overruled, ^ 
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On motion of Mr. Tennant, the Sen- I 
ate, sitting for the trial of tlie Gover- | 
nor upon articles of impeachment, at 
3 ;30 o'cloclv, adjourned until 9 o'clock ' 
A. M., Miuch 18, 1871. 



Saturday. March IS, 1871. 

At 9 oVlock A. M., the President re- 
sumed the cliair pursuant to adjourn- 
ment. 

The Sargeant-at-Anns having made 
proper proclamation. 

The roll was called. Present — 
Messrs. Brown, Cropsey, Ilawke, 
Hascall, Metz, Sheldon, Tliomas, 
Tucker, Tennant, and Mr. President. 

Absent— Gerrnrd and Kennedy. 

The Governor with Iiis counsel and 
tlie Managers with their counsel en- 
tered the Senate chamber and took tlie 
seats assigned tliem^ when 

The journal of tlie proceedings of 
the Senate, sitting for the trial of the 
Governor upon articles of impeach- 
ment of yesterday, was read and ap- 
proved. 

The President then informed the 
Managers that they could now pro- 
ceed with the trial of the impeachment, 
whereupon 

Mr. Myers, on the part of the Mana- 
gers, at 9:55 A. M., commenced to 
address the Senate in support of the 
articles of impeachment exhibited by 
the House of Representatives against 
the Governor, concluding at 10:40 a. m. 

Mr. Doom requested the Secretary 
to call the list of witnesses on the 
part of the people, which ho proceeded 
to do, when 

Mr. Doom, on the part of the Mana- 
gers announced that the Managers 
were ready to proceed with the testi- 
mony to make good the articles of 
impeachment exhibited by the House 
of Bepresentatives against David But- 
ler, Governor. 



Mr. E-strtbrook, counsel for tlie 
Managers then offered the following 
documentary evidence, which he read 
and laid upon the desk of the Sec- 
retary. 

First— A message from David Butler 
to the House of Representatives rela- 
tive to the collection of the five per 
cent. fund, and also the admis«*ioii 
contained in the answer of the col- 
lection of the five per cent. fund. 

James Sweet, a witness on the part 
of the people of the State of Nebras- 
ka, was then called, and being duly 
sworn, was examined by the man- 
agers, and cross-examined by the 
respondent's counsel; during which 
examination a question was proposed 
to the witness, which was objected to 
by the counsel fur the respondent, and 
after argument by respondent's coun- 
sel in support of the objection, and by 
the managers against the objection. 

The President directed the counsel 
for the managers to reduce their ques- 
tion to writing, and the question hav- 
ing been reduced to writing, it was 
read by the Secretary as follows : 

"What conversation occurred be- 
tween you and Mr. Ashton at this 
time?" 

The President submitted the ques- 
tion to the Senate, to-wit : 

Is the question admissable? 

The yeas and nays behig called, 
those voting in the negative were 
Messrs. Brown, Cropsey, Gerrard, 
Hawke, Hascall, Hilton, Metz, Ken- 
nedy, Sheldon, Thomas, Tucker, Ten- 
nant, and Mr. President— 13. 

None voting in the affirmative, it 
was determined in the negative. 

During further examination by the 
counsel for the managers, a question 
was proposed to the witness, whicli 
was objected to by the respondent's 
counsel, and after argument by res- 
pondent's counsel in support of the 
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objection, and by counsel for man- 
agers against the objection. 

The President directed counsel for 
managers to reduce their question to 
writing, wiilch was done, and it was 
read by the Secretary as follows : 

** Had your conversation with Ash- 
ton reference to the procuring by you 
of the five per cent, fund from Wash- 
ington? and was it intended by you to 
be communicattd to the body of which 
he was a member?'' 

When the President decided that 
the question was not admissable, and 
the objection was sustained ; 

Also, during the further examination 
by the counsel for the managers, a 
question was proposed to the witness, 
which was objected :o l)y the respon- 
dent's counsel. 

After argument by counsel of man- 
agers in favor of the admissibility of 
the question, and by the counsel of 
respondent against it. 

The President directed the counsel 
to reduce the question to writing. 

The question having been reduced to 
writing, it was read by the Secretarj- 
as follows : 

What acts constituted a deposit of 
the public money with you as Treas- 
urer? 

When Mr. Ilascall moved that the 
Senate do now retire for the purpose 
of considering the question submitted 
by the managers. 

The yeas and nays being called, 
tliose voting in the affirmative were 
Messrs. Brown, Cropsey, Ilascall, 
Metz, Kennedy, Slieldon, Tliomas, and 
Mr. President— 8. 

Those voting in the negative were 
Messrs. Gerrard, Hawke, Hilton, 
Tucker, and Tennant*— o. 

The majority having voted in the 
affirmative, it was so determined, and 
the Senate retired to their conference 
room, when 



Mr. Brown submitted the following 
motion for consideration : 

Ordered, That the question by the 
mana«?ers' attorney as to what acts 
constituted a deposit of the public 
money with witness as Treasurer be 

oterrulnO. 

After debate the yeas and nays were 

I called. Those voting in the affirmative 

were Messrs. Brown, Gerrard, Ililtou, 

Tucker, Tennant, and Mr. President 

1 -6- 

j Those voting in the negative were 

1 Messrs. Cropsey, Hawke, Hascall, 

t Metz. Kenned}'. Sheldon, and Thomas 

i "^* 

1 The majority having voted in the 

I negative it was determined that the 

I question was admisitable. 

! On motion the Senate returned to 

I its chamber, wlien 

; On motion of Mr. Gerrard the Sen- 
ate, sitting for the trial of the Gov- 

I ernor upon articles of impeachment, at 

i 12 :45 r. M. took a reces.s until 2 o'clock 

I p. M. 

i AFTEK RECESS. 

I The President resumed the chair 

I persuant to adjournment. 

1 The Sargeant-at-Arms having made 

1 proclamation. 

' The roll was called and the Senators 

i all present. 

i The Governor with his counsel and 

i the Managers with their counsel en- 

I tered the Senate chamber and took the 

I seats assigned them. 

The President announced that the 
Senate in their conference, had decided 
that the question for their cnnsidera- 
tion was admissable^ and that the ob- 
jection of the respondent's counsel 
thereto was overruled. 

During the further examination the 
following question was proposed to 
the witness, to-wit : 

^' What did you understand from the 
Governor to be the condition of the 
fund at that time and where was it?" 

uigitizea Dy x^jv/v/xiv 



16 



SENATE PB0CEEDINQ8. 



To which the respondent's counsel 
objected. 

The President submitted the ques- 
tion to the Senate, to-wit : 

'^ Is the question admissable?' 

Those voting in the affirmative were 
Messrs. Cropsey, Hawke, Hascall, 
Metz, Sheldon, and Thomas— 6. 

Those voting: in the negative were 
Messrs. Brown, Gerrard, Hilton Ken- 
nedy, Tucker, Tennant, and Mr. 
President— 7. 

The majority having voted in the 
negative it was determined that the 
question was not admissable and objec- 
tion sustained. 

During the further examination the 
following question was proposed to 
the witness, to-wit : 

' • State what that conversation was T' 

To which the counsel for the re- 
spondent objected. 

The President submitted the question 
to the Senate, to-wit : 

'* Shall the objections be sustained?" 

Those voting in the affirmative were 
Sheldon and Tucker— 2. 

Those voting in the negative were 
Messrs. Brown, Cropsey, Gerrard, 
Hawke, Hascall, Hilton, Metz, Ken- 
nedy, Thomas, Tennant, and Mr. 
President— 11 . 

The majority having voted in the 
negative the objections were overruled. 

On motion of Mr. Gerrard, the Sen- 
ate, sitting on the trial of the Crovemor 
upon articles of Impeachment at 5 
p. M., adjourned until 9 o'clock a. M., 
Monday, March 20, 1871. 



Monday, March 20, 1871. 

At 9 o'clock A. M. the President re- 
sumed the chair pursuant to adjourn- 
ment. 

The Sargeant-at-Arms having made 
proper proclamation. 



The roll was called and the Senators 
all answering as present. 

The Managers with their counsel 
and the Governor with his counsel 
entered the Senate chamber and took 
the seats assigned them. 

The journal of the proceeduigs of 
the Senate, sitting for the trial of the 
Governor upon articles of impeach- 
ment of Saturday, March 18, 1871, was 
read and approved. 

When the President announced that 
the Senate was ready to proceed with 
the trial. 

Nelson C. Brock, a witness on the 
part of the people, was called, and 
being duly sworn, and while under 
examination a question was proposed 
to him by Mr. Estabrook, on the part 
of the Managers, as follows, to-wit : 

** State whether the change was 
made by virtue of an understanding 
with the Governor?" 

Which was objected to by the re- 
spondent's counsel, when 

The President submitted the ques- 
tion to the Senate, to-wit : 

*• Shall the objections be sustained?" 

Those voting in the affirmative were 
Messrs. Brown, Cropsey, Hilton, Metz, 
Thomas, Tucker, Tennant, and Mr. 
President— 8. 

Those voting in the negative were 
Messrs. Gerrard, Hawke, Hascall, 
Kennedy, and Sheldon — 5. 

The majority having voted In the 
affirmative the objections were sus- 
tained. 

During the farther examination the 
following question was asked the wit- 
ness, to-wit : 

•' What did you learn from the Gov- 
ernor as to his motives in requesting 
you to withhold the records?" 

Wbich was objected to by the re- 
spondent's counsel, when 

The President submitted the follow- 
ing question to the Senate^^to-wlt ; 
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'^ Shall the objections be sustained ?^' 

Those voting in the affirmative were 
Messrs. Brown, Cropsey, Gerrard, 
Hawlce, Hascall, Hilton, Metz, Shel- 
don, Thomas, Tucker, Tennant, and 
Mr. President— 12. 

Mr. Kennedy voted in tlie negative 
—1. 

The majority having voted in the 
affirmative the objections were sus- 
tained. 

During the cross-examination the 
witness was aslced tlie following ques- 
tion, to wit : 

-Who first suggested the name of 
John Rix to go on the books?" 

Which was objected to by the coun- 
sel for the Managers. 

The President submitted tlie ques- 
tion to the Senate, to-wit : 

'• Shall the objections be sustained ?" 

Those voting in the affirmative were 
Messrs. Brown, Cro^sey, Thomas— 3. 

Those voting in the negative were 
Messrs. Gerrard, Uawke, Hascall, 
Hilton, Metz, Kennedy, Sheldon, 
Thomas, Tucker. Tennant. and Mr. 
President— 10. 

The majority having voted in the 
negative the objections were over- 
ruled. 

During the further cross-examina- 
tion the counsel for the respondent 
proposed the following question to the 
witness, to-wit : 

**You had a conversation with the 
Governor about the Tiohenor loan, and 
vou as Dept. Treasurer agreed with 
him, that as far as you and he were 
concerned you were willing to make 
the loan?" 

Which was objected to by the coun- 
sel for the Managers, 

When, after debate, the President 
submitted the question, to-wlt: 

^' Shall the objections be sustained?" 



Those voting in the affirmative were 
Messrs. Cropsey, Hawke, Hascall, 
Hilton, Metz, Kennedy, Sheldon, and 
Mr. President— 8. 

Those voting In the negative were 
Messrs. Brown, Gerrard, Thomas, 
Tucker, and Tennant— 5. 

The majority having voted in the 
affirmative the objections were sus- 
tained. 

During the further examination the 
following question was proposed to 
the witness, by the counsel for the 
Managers, to-wit : 

''With what object or Intention 
did you make those different state- 
ments?" 

Which was objected to by the re- 
spondent's counsel. 
I The President submitted the ques- 
tion to the Senate, to-wlt : 

** Shall the objections be sustained?" 

Those voting In the affirmative were 
Hilton— 1. 

Those voting in the negative were 
Messrs. Brown, Cropsey, Gerrard, 
Hawke, Hascall, Metz, Kennedy, 
Sheldon, Thomas, Tucker, Tennant, 
and Mr. President— 12. 

The majority having voted in the 
negative the objections were not sus- 
tained. 

On motion of Mr. Hascall, the Sen- 
ate, sitting for the trial of the* Gov- 
ernor upon articles of Impeachment at 
12 :45 p. M.. took a recess until 2 P. M. 

AFTER RECESS. , 

The President resumed the chair 
pursuant to adjournment. 

The Sargeant-at-Arms having made 
proper proclamation. 

The roll was called and the Senators 
all present. 

The Governor with his counsel and 
the Managers with their counsel en- 
tered the Senate chamber and took 
the seats assigned thera.^ 
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The President announced tliat the 
Senate wjis ready to proceed with the 
trial. 

John Gillespie, a witness on the part 
of the people, was called, and beiu£: 
duly sworn was examined by the coun- 
sel for the Managers and cross-exam- 
ined by the counsel for the Governor. 

During; the examination the counsel 
for tlie Mana<^ers asked the witness 
the followin<r question, to-wit: 

'* Will you then explain theeudorse- 
njent made by you on the back of the 
application of TichenorV" 

Which was objected to by the coun- 
sel for the respondent, when 

The President submitted the ques- 
tion to the Senate, to-wit : 

'• Shall the objections be sustained?*' 

Those voting in the affirmative were 
Messrs. Gerrard, Tucker, Tennant, 
and Mr. President — 4. 

Those, voting in the negative were 
Messrs. Brown, Cropsey, Hawke, 
Hascall, Hilton, Mctz, Kennedy, Shel- 
don, and Thomas— i). 

The majority having voted in the 
negative the objections wlmo overruledi 

C. S. Chase, a witness on lijc part of 
the people, was called, and bi'ing-duly 
sworn was examined by tlie counsel 
for the Managers and cross-cxauiined 
by the counsel for the re-^pondent. 

Thomas S. Ilall, a witness on the 
part of the people., was called, and be- 
ing duly sworn was examined by the 
counsel for the Managers and cross- 
examined by the counsel for the 
respondent. 

C. C. Crowell, a witness on the part 
of the people, was called, and h%\i\g 
duly sworn was examined by the 
counsel for the Mana^c^rs and cross- 
examined by the counsel for the 
respondent. 

Seth Bobinson, a witness on the 
part of the people, was called, and be- 
ing duly sworn was examined by the 



counsel for the Managers and cross- 
examined by the counsel for the re- 
spondent. 

C. C. Crowell re-called. 

Wm. F. Goodwill, a witness on the 
part of the people, was called, and on 
being duly sworn, was examined by 
the counsel for the Managers ancl 
cross-examined by the counsel for the 
respondent. 

A. J. Cropsey, a witness on the part 
of the people, was called, and on be- 
ing duly sworn, was examined by 
the counsel for the Managers and 
cross-examined by the counsel for the 
respondent. 

Thomas P. Keunard, a witness on 
the part of the people, was called, and 
on being duly sworn, was examined 
by the counsel for the Managers and 
cross-examined by the counsel for the 
respondent. 

On motion of Mr. Gerrard the Sen- 
ate, sitting as a Court of Impeachment 
at 5 :30 r. M., adjourned until 9 o-clock 
A. M., Tuesday, March 21, 1871. 



Tuesday, March 21, 1871. 

The President resumed the chair 
pursuant to adjourmuent. 

The Sai^eant-at-Arms having made 
proclamation, the roll wa^ called and 
all the Senators answering to their 
names. 

The Managers with their counsel 
and the Governor with his counsel 
entered the Senate chamber and took 
the seats assigned them, when 

The President announced that the 
Senate was ready to proceed with the 
trial of the Governor upon articles of 
impeachment. 

A. W. Kellogg, a witness on the 
part of the people, was called, and be- 
ing duly sworn was examined by the 
counsel for the Managers and cross- 
examined by the counsel for the re- 
spondent. 
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Wm. W. Holmes, a witness on the 
part of the people, was called, and be- 
i ng duly sworn, was examined by the 
counsel for the Managers and cross- 
examined by the counsel for the re- 
spondent. 

'Thomas P. Kennard re-called. 

John Gillcpsie re-called. 

The followln*^ question was asked 
tlic witness by the counsel for the 
Managers, to-wit : 

*'Have you had any conversation 
with the Governor in reg^ard to what 
he expected to make out of the leases of 
Saline lands then in existence or here- 
after to be made, and if so what was 
that conversation ?" 

Which was objected to by the coun- 
sel for the respondent. 

After debate the President submit- 
ted the following: question to the Sen- 
ate, to-wit : 

•' Shall the objections be sustained?'' 

Those voting in tlie negative were 
Messrs. Brown, Cropsey. Gerrard, 
Hawke, HascalL Hilton. Kennedy, 
Metz, Sheldon, Thomas, Tucker, and 
Tennant— 12. 

Mr. President voting in the afflrma- 
tive. 

The majority having votod in the 
negative, tlie objections were not sus- 
tained. 

A. W. Kellogg re-called. 

On motion of Mr. Gerrard. the Sen- 
ate sitting as a Court of Impeachment 
on the trial of the Governor at 12 M. 
took a recess until 2 P. m. 

AFTER KECESS. 

At 2 o*clock p. M., the President re- 
sumed the chair pursuant to adjourn- 
ment. 

The Sargeant-at-Arms having made 
proclamation, the roll was called and 
the Senators all present. 

The Managers with their counsel 
and the Governor with his counsel 
entered the Senate chamber and took 
the seats assigned them. 



Mr. Estabrook stated that the Man- 
agers here rented. 

The President then informed the 
counsel for the Governor that they 
could now proceed with the defence. 

Whereupon Mr. Briggs, counsel for 
the Governor, arose and proceeded to 
address the Senate, setting forth the 
grounds of the defence of the Gov- 
ernor to the articles of impeachment 
exhibited against him by the House of 
Hepresentatives, until 2 :50 p. M., when 
the respondent offered in evidence the 
mortgages jjiven to secure the 916,000 
which it is claimed he has not paid 
into the Treasurer's office, which was 
objected to by the Managers. 

After debate, the President submit- 
ted the question to the Senate, to-wit : 

" Shall the objections be sustained?'' 

Those voting in the affirmative were 
Messrs. Kennedy and Sheldon— 2. 

Those voting in the negative were 
ilcssrs. Brown, Cropsey, Gerrard, 
Hawke. Hascall, IIilton,Metz,Tnomas, 
Tucker, Tennant. and President— 11. 

The majority having voted in the 
negative, the objections were not sus- 
tained. 

Mr. Hascall on giving his vote, said : 

•• I vote to admit the mortgages in 
evidence in this case, not for the pur- 
pose of admitting proof of a legal loan 
of the money to Governor Butler, but 
to explain the defense made by the 
respondent, that lie put the money in- 
to the Treasury. 

"'The issue in the case Is whether 
the Governor put the money in ques- 
tion in the State Treasury, and the 
evidence offered may have a tendency 
to prove that the respondent did put 
the money In the Treasury." 

The respondent also offered In evi- 
dence, certain bonds connected with 
the mortgages. 

J. R. Patrick, a witness on the part 
of the respondent, was called, and 
being duly sworn was examined by 
the counsel for the respondent and 
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cross-examined by the counsel for the 
Managers. 

G. W. ColUns, a witness on the part 
of the respondent, was called, and 
being duly sworn was examined by 
the counsel for the respondent and 
cross-examined by the counsel for the 
Managers. 

D. R. Dungan, a witness on the part 
of the respondent, was called, and be- 
ing duly sworn was examined by the 
counsel for the respondent and cross- 
examined by the counsel for the Man- 
agers. 

Dr. John McKesson, a witness on 
the part of the respondent, was called, 
and being duly sworn was examined 
by the counsel for the respondent and 
cross-examined by the counsel for the 
Managers. 

Rev. John M. Young, a witness on 
the part of the respondent, was called, 
and being duly sworn was examined 
by the counsel for the respondent and 
cross-examined by the counsel for the 
Managers. 

J. S. Church, a witness on the part 
of the respondent, was called, and be- 
ing duly sworn, was examined by 
the counsel for the respondent and 
cross-examined by the counsel for the 
Managers. 

H. D. Hathaway, a witness on the 
part of the respondent, was called, 
and being duly sworn was examined 
by the counsel for the respondent and 
cross-examined by the counsel for the 
Managers. 

On motion of Mr. Tennant, the Sen- 
ate, sitting on the trial of the Gov- 
ernor, upon articles of Impeachment, 
at 5:45 p.m., adjourned* to 9 o'clock 
A. M.. Wednesday, March 22, 1871. 



Wednesday, March 22, 1871. 
At 9 o'clock A. M , the President re- 
sumed the chair pursuant to adjourn- 
ment. 



The roll was called and the Senators 
all answered to their names. 

The Sargeant-at-Arms having made 
proper proclamation. 

The Managers with their counsel 
and the Governor with his counsel 
entered the Senate chamber and took 
the seats assigned them. 

The journal of proceedings of the 
Senate, sitting for the trial of the Gov- 
ernor upon articles of Impeachment ot 
March 21st, was read and approved. 

The President announced to the 
counsel for the respondent, that they^ 
could proceed with the trial of Im- 
peachment. 

J. W. Holllngshead, a witness on 
the part of the respondent,' was called, 
and being duly sworti'was examined 
by the council for the respondent and 
Managers. 

During the examination tlie follow- 
ing ciuestion was asked the witness, to- 
wit: 

'• What is the value at which the 
lands in the county which you say are 
worth $5 per acre to secure a loan are 
assessed ?'' 

Which was objected to by the coun- 
sel for the respondent, when 

The President submitted the follow- 
ing question to the Senate, to-wit : 

'' Shall the objections be sustained?" 

Those voting In the affirmative were 
Messrs. Brown, Cropsey, Gerrard, 
Hascall, Hilton, Kennedy, Thomas, 
Tucker, Teanant, and Mr. President 
—10. 

Those voting in the negative were 
Messrs. Hawke, Metz, and Sheldon— 3. 

The majority having voted in the 
affirmative the objections were sus- 
tained. 

John Morris, a witness on the part 
of the respondent, w- as called, and be- 
ing duly sworn was examined by the 
counsel for the respondent and cross- 
examined by the counsel for the Man- 
agers. 
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C. W. Seymour, a witness on the 
part of the respondent, was called, and 
being duly sworn was examined by 
the counsel for the respondent and 
cross-examined by the counsel for the 
Managers. 

C. H. Gere, a witness on the part of 
the respondent, was called, and being 
duly sworn was examined and cross- 
examined by the counsel of the Man- 
agers. 

During the examination of the wit- 
ness, the following question was pro- 
posed to him, to-wit : 

'•State what Broclc said to you 
about the record of the mortgages 
given by Grovernor Butler to the State 
at his Banking house in Lincoln?" 

Which was objected to by the coun- 
sel for the Managers. 

After debate the President submitted 
the question to the Senate, to-wit : 

•' Shall the objections be sustained ?" 

Those voting in the affirmative were 
Messrs. Cropsey, Gerrard, Hascall, 
Metz, Sheldon and Tennant— 6. 

Those voting in the negative were 
Messrs. Brown, Hawlce, Hilton, Ken- 
nedy, Thomas, Tucker, and Mr. Presi- 
dent— 7. 

Tlie majority having voted in the 
negative, the objections were overruled, 

A. W. Kellogg re-called by the coun- 
sel for the respondent. 

C. II. Gere, re-called by the respond- 
ent. 

On motion of Mr. Brown, the Senate, 
sitting on the trial of the Governor 
upon articles of Impeachment, at 12 m. 
took a recess until 2 p. m. 

AFTER RECESS. 

At 2 o'clock p. M. the President re- 
sumed the chair pursuant to adjourn- 
ment. 

The Sargeant-at*Arms having made 
proper proclamation. 

Tlie roll was called and the Senators 
all answering to their names. 



The Managers with their counsel 
and the Governor with his counsel 
entered the Senate chamber and took 
seats assigned them, when 

The President announced that the 
Senate was ready to proceed with the 
trial of the Governor. 

Senator Hawke, a witness on the 
part of the respondent, was called, and 
being duly sworn was examined by the 
counsel for the respondent and cross- 
examined by the counsel for the Man- 
agers. 

Senator Brown, a witness on the 
part of the respondent, was called, and 
being duly sworn was examined by 
the counsel for the respondent and 
cross-examined by the counsel for the 
Managers. 

J. S. McConnell, a witness on the 
part of the respondent, was called, and 
being duly sworn was examined by 
the counsel for the respondent and 
cross-examined by the counsel for the 
Managers. 

During the examination, the witness 
was asked the following question : 

*' What did you do in regard to buy- 
ing State warrants at a discount when 
Brock held the funds of the State, and 
at whose instance?" 

Which was objected to by the coun- 
sel for the Managers, when 

The President submitted to the Sen- 
ate the question : 

•^ Shall the objectlonsbe sustained?" 

Those voting in the afSrmatlve were 
Messrs. Brown, Cropsey, Gerrard, and 
Hawke— 4. 

Those voting In the negative were 
Messrs. Hascall, Hilton, Metz, Ken- 
nedy, Sheldon, Thomas, Tucker, Ten- 
nant, and Mr. President— 9. 

The majority having voted In the 
negative the objections were over- 
ruled. 
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The counsel for the respondent 
offered in evidence *• The Joint resolu- 
tion in relation to the Commissioners 
of Public Buildiujcs, approved March 
4th, 1870." 

Which was objected to by the coun- 
sel for the Managers. 

The President submitted the ques- 
tion to the Senate : 

*' Shall the objections be sustained ?■ ' 

Those voting in the affirmative were 
Messrs Hascall and Sheldon— 2. 

Those voting In the negative were 
Messrs. Brown, Cropsey, Gerrard, 
Hawke, Hilton, Metz, Kennedy, 
Thomas, Tucker, Tennant, and Mr. 
President— 11. 

The majority having voted in the 
negative the objections were over- 
ruled. 

The counsel for the respondent of- 
fered in evidence a letter from Hall & 
Brother, dated Omaha, Neb., March 
25, 1869. 

J. M. Cassell, a witness on the part 
of the Governor, was called, and be- 
ing duly sworn was examined by the 
counsel for the respondent and cross- 
examined by the counsel for the Man- 
agers. 

Senator Cropsey was re-called. 

B. P. Beecher. a witness on the part 
of the respondent, was called, and be- 
ing duly sworn was examined by the 
counsel for the respondent and cross- 
examined by the counsel for the Man- 
agers. 

T. P. Kennard, re-called and during 
his examination the following question 
was proposed to him to-wlt : 

*' State whether the facts embodied 
in that committee's report are true, 
and if so what are theyf' 

Objected to by the respondent's 
counsel, when 

The President submitted this ques- 
tion to the Senate, to-wit : 

** Shall the objections be sustained?'' 



Those voting in the affirmative were 
Messrs. Tucker and Tennant — 2. 

Those voting In the negative were 
Messrs. Brown, Cropsey, Gerrard. 
Hawke, Hascall, Hilton, Mctz. Ken- 
nedy, Sheldon, Thomas, and Mr. 
President—11. 

The majority having voted in the 
negative the objections were over- 
ruled. 

John Cadman, a witness on the part 
of the respondent, was called, and be- 
ing duly sworn was examined by the 
counsel for the respondent. 

On motion of Mr. Hascall, the Sen- 
ate, sitting on the trial of the Governor 
upon articles of impeachment at 5 :S^ 
p. M. adjourned until 9 o'clock A. M., 
Thursday, March 23, 1871. 



Thursday, March 23, 1871. 

At 9 o'clock A. M. the President re- 
sumed the chair pursuant to adjourn- 
ment. 

The Sargeant-at-Arms having made 
proclamation. 

The roll was called, and the Sena- 
tors all answered to their names. 

The Managers with their counsel 
and the Governor with his counsel en- 
tered the Senate chamber and took 
the seats assigned them. 

The journal of the proceeiUngs of 
the Senate, sitting for the trial of tlic 
Governor upon articles of Impeach- 
ment of March 22, was read and ap- 
proved. 

The President announced that the 
Senate was ready to proceed in the 
trial of the impeachment. 

When the counsel for the respondent 
announced that the defense re»t6d. 

J. T. Davis, a witness on the part of 
the Managers, was called, and being 
duly 6 worn was examined by the 
counsel for the Managers and cross- 
examined by the counsel for the re- 
spondent. 
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Thomas Hall re-called. 

A letter from Governor Butler to 
Mr. Hall was put in evidence. 

The Mana£fers offered in evidence a 
certified abstract of the lauds covered 
by Governor Butler's mortgages In 
Pawnee county, showing the assessed 
Talue of the lauds. 

Which was objected to by the re- 
spondent's counsel. 

The President submitted the ques- 
tion to the Senate, to-wit : 

'* Shall the objections be sustained?" 

Those voting in the afiirmative were 
Messrs. Brown, Cropsey, Hilton, Ken- 
nedy, Tucker, Tennant, and Mr. 
President— 6. 

Mr. Tucker on voting aye, said : 

'• I do not consider that the valua- 
tion put upon the land by the assessors 
is any criterion by which you can ar- 
rive at its true value." 

Those voting in the negative were 
Messrs. Cropsey, Gerrard, Hawke, 
Hascall, Metz, Sheldon, and Thomas 
—7. 

The majority having voted in the 
negative the objections were over- 
ruled. 

H. C. Lett, a witness on the part of 
the people, was called, and being 
duly sworn was examined by the 
counsel for the Managers and cross- 
examined by the counsel for the 
respondent. 

James Sweet re-called by the Man- 
agers. 

During his exanmation the counsel 
for the Manager asked the witness 
the question, to-wit ; 

**Mr. Church stated that in an in- 
terview with you he asked you about 
the 5 per cent, fund, when you turned 
to your books and stated what was on 
entry, you found there and then stated 
that said fund had been deposited. 
State what you know about said Ir.ter- 
view?" 

Which was objected to by the coun- 
sel for the respondent, when 



The President submitted to the Sen- 
ate the question, to wit : 

^^ Shall the objections be sustained?'* 

Those voting In the affirmative were 
Messrs. Gerrard and Tucker— 2. 

Those voting in the negative were 
Messrs, Brown, Cropsey, Hawke, 
Hascall, Hilton, Metz, Kennedy, 
Sheldon, Thomas, Tennant, and Mr. 
President. — 11. 

The majority having voted in the 
negative the objections were over- 
i ruled. 

I Henry A. Koenlg, a .vitness on the 

. part of the people, was called, and 

beinjT duly sworn was examined by 

the counsel for the Managers ami 

, cross-examined by the counsel for tho 

respondent. 

G. W. Barllett, a witness on the 
part of the people, was called, and be- 
ing duly sworn was examined by the 
counsel for the Managers and cross- 
examined by the counsel for the . 
respondent. 

— . Alexander, a witness on the part 
of the people, was called, and being 
duly sworn was examined by the 
counsel for the Managers and cross- 
examined by the counsel for the Man* 
agers. 

The counsel for tlie respondent put 
In evidence abstracts of consolidation 
of the Sioux City and Pacific and 
North Nebraska air line Kail road. 
Also, application of Sioux City and 
Pacific Railroad Company, for seventy- 
five sections of land under Act of June 
20,1867. 

On motlQU of Mr. Thomas the Sea- 
ate, sktlnsr on the trial of Impeach- 
ment of the Governor at 11 :50 a. m., 
took a recess until 2 p. u. 

AFTER RECESS. 

The President resumed the chair 
pursuant to adjournment. 

The Sargeant-at-Arms having made 
proclamation. 
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The roll was called ; Senators all 
present. 

The Managers with their counsel 
and the Governor with his counsel 
entered the Senate chamber and took 
the seats assigned them. 

The President inquired of the coun- 
sel of the Governor if they proposed 
to offer any further evidence on the 
part of the defence. 

The counsel for the Governor replied 
that the evidence on the part of the 
defence is Mosed. 

The President inquired of the Man- 
agers if they proposed to offer any 
more rebutting evidence, when 

The Managers announced that the 
evidence on the part of the Managers 
was closed, and that all witnesses 
attending, the trial on subpoenas issued 
at the instance of the Managers might 
be discharged. 

The counsel for the Governor having 
made a similar announcement, the 
President inquired of the Managers if 
they were now ready to proceed with 
the final argument of the case. 

Mr. Estabrook stated that the duty 
of the opening of the argument on 
the part of the Managers had been 
assigned to him and he asked the Sen- 
ate to permit him to commence his 
arguments to-morrow morning. 

On motion, the Senate, sitting for 
the trial of the Governor upon articles 
of impeachment, adjourned until 9 
o'clock A. M., Friday, March 24, 1871. 



Friday, March 24, 1871. 

At 9 o'clock A. M., the President re- 
sumed the chair. 

The Sargeant-at-Arms having made 
proper proclamation. 

The roll was called and all the Sen- 
ators answered to their names except 
Messrs. Tucker and Tennant. 



The Managers with their counsel 
and the Governor with his counsel 
entered the Senate chamber and took 
the seats assigned them. 

The journal of the proceedings of the 
Senate, sitting for the trial of the Gk>y- 
ernor upon articles of impeachment of 
yesterday, was read and approved. 

The President announced that the 
Sei\ate was ready to hear the final 
arguments in the case. 

Mr. Hascall moved that Mr. Doom 
be permitted to file his argument in 
behalf of the Managers of Impeach- 
ment, which was agreed to. 

Mr. Estabrook, counsel for the Man- 
agers then at 9 :15 A. M. commenced 
his argument In support of the articles 
of impeachment. 

On motion the senate, sitting in the 
trial of the Governor upon articles of 
impeachment at 12 M., took a recess 
until 2 p. M. 

AFTER RECESS. 

The President resumed the chair 
pursuant to adjournment. 

The Sargeant-at-Arms having made 
proclamation. 

The roll was called and the Senators 
all answering t^ their names. 

The Managers with their counsel 
and the Goveraor with his counsel 
entered the Senate chamber and took 
the seats assigned them, when 

The President announced that the 
Senate was ready to proceed with the 
trial of the Governor upon articles of 
Impeachment, whereupon 

Mr. Estabrook resumed his argu- 
ment In support of the articles of 
Impeachment and closing his argu- 
ment at 3 P. M.. whereupon 

Mr. Redlck, of the counsel for the 
Governor commenced the argument 
for the defence, in which he continued 
until 5 :20 P. M., when 
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On motion of Mr. Tucker, the Sen- 
ate, sitting on the trial of the Grovernor 
upon articles of impeachment, took a 
recess until 7 o'clock p. m. 

AFTER RECESS. 

The President resumed the chair 
pursuant to adjournment. 

The Sarfifeant-at-Arms liaving made 
proclamation. 

The roll was called and all the Sen- 
ators answered to their names except 
Mr. Tennant. 

The Managers with their counsel 
and the Governor with his counsel en- 
tered the Senate chamber and took 
the seats assigned them. 

The President announced that the 
Senate was ready to proceed with the 
trial of the Governor, whereupon 

Mr. Bedlck resumed his argument 
for the defence, closing at 9 :15 o'clock 
p. M., when 

On motion of Mr. Thomas, the Sen- 
ate, sitting on the trial of the Governor 
upon articles of impeachment at 9 :15 
p. M., adjourned until 9 o'clock. Sat- 
urday, March 25, 1871. 



Saturday, March 25, 1871. 

At 9 o'clock A. M., the President 
resumed the chair. 

The Sargeant-at-Arms having made 
proclamation. 

The roll was called and all the Sena- 
tors answering to their names. 

The Managers and their counsel 
and the Governor and his counsel 
entered the Senate chamber and took 
the seats assigned them, when 

The journal of the proceedings of 
the Senate, sitting for the trial of the 
Crovernop upon articles of impeach- 
ment of yesterday, was read and 
approved. 

The President announced that the 
Senate was ready to proceed with the 
trial of the Governor, whereupon 



Manager Doom proceeded to address 
the Senate in support of the articles of 
impeachment, closing at 9:50 a. m., 
when 

On motion, the Senate, sitting on 
the trial of the Governor, took a recess 
for 15 minutes. 

AFTER RECESS. 

Mr. Marquette proceeded to address 
the Senate for the defence, in which 
he continued until 12 :10 p. m., when 

On motion of Mr. Tucker, the Sen- 
ate, sitting in the trial of impeachment 
of the Governor, took a recess until 
2 p. M. 

AFTER RECESS. 

The President resumed the chair 
pursuant to adjournment. 

The roll was called and all the 
Senators appeared in their seats. 

Mr. Marquette resumed his argu- 
ment, which he closed at 3 o'clock p. 
M., when 

Manager Porter commenced his 
argument in support of the articles of 
impeachment, closing at 5 p. m. 

On motion of Mr. Hascall, the Sen- 
ate, sitting as a Court of Impeachment, 
took a recess until 7 p. m. 



EVENING SESSION. 

\ At 7 o'clock p. M. the President re- 

I sumed the chair, and 
I Mr. Thomas submitted the follow- 

I ing motion, to-wit : ^ 

Ordered, That the questions upon 
the articles of impeachment exhibited 
against David Butler, Governor of the 
State of Nebraska, being put in the 
following manner, to-wit : 

** The Secretary shall read the sev- 
eral articles successively, beginning 
with article first, and after the read- 
Inn: of each article the President shall 
put the question of guilty or not guilty 
in the followlns: form to each Senator, 
who shall rise In his place as his name 
is called : 
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*' Mr. Senator: How say you? Is 
the respondent, David Butler, Gov- 
ernor of the State of Nebraska, guilty 
or not guUty of a misdemeanor in 
office, as charged in this article? 

'^ Each Senator, upon such question 
being put to him, shall answer 'guilty,' 
or ' not guilty,' only. 

^^Each Senator shall be permitted 
to file within two days after the vote 
shall have been so taken, his written 
opinion to be printed with the proceed- 
ings." 

Tlie question being : 

'* Shall the motion be adopted?" 

Those voting in the affirmative were 
Messrs. Brown, Cropsey, Gerrard, 
Ilawke, Hascall, Hilton, Metz, Ken- 
nedy, Sheldon, Thomas, Tucker, Ten- 
nant, and Mr. President— 13. * 

None voting In the negative the mo- 
tion was adopted. 

PRIVATE SESSION. 

Mr. Thomas submitted the following 
motion, to-wlt: 

Ordered^ That when the Senate, sit- 
ting to try Impeachment adjourns 
to-day. It will be to Monday next, 
(March 27th,) at 10 o'clock A. u., at 
which time the Senate will proceed to 
vote, without debate, on the several 
articles of Impeachment exhibited 
against David Butler, Governor of the 
State of Nebraska. 

Mr. Metz moved to amend so as to 
read " 9 o'clock a. m." Instead of 10 
o'clock. 

The question recurring on the 
amendment. 

Those voting In the affirmative were 
Messrs. Cropsey, Hascall, Hilton, 
Metz, Kennedy, Sheldon, Thomas, 
Tucker, Tennant, and Mr. President 
-10. 

Those voting In the negative were 
Messrs. Brown, Gerrard, and Hawke 
—3. 

The majority having voted In the 
affirmative the amendment was agreed 
to. 

The question recurring on the mo- 
tion as amended. 



Those voting in the affirmative were 
Messrs. Brown, Cropsey, Gerrard, 
Hawke, Hascall, Hilton, Metz, Ken- 
nedy, Sheldon, Thomas, Tucker, Teii- 
nant, and Mr. President— 13. 

None voting In the negative the 
motion was agreed to. 

On motion the Senate returned to 
the Senate chamber, when 

The President announced that the 
Senate had adopted tlie following : 

Ordered^ That when the Senate, sit- 
ting to try Impeachment adjourns 
to-day. It win be till Monday next, 
(March 27th,) at 9 o*clock A. u., at 
which time the Senate will proceed to 
vote, without debate, on the several 
articles of Impeachment exhibited 
against David Butler, Governor of Uie 
State of Nebraska. 

Mr. Thomas submitted the follow- 
ing, to-wlt : 

Ordered^ That the following be add- 
ed to the rules of practice and pro- 
cedure In the Senate when sitting on 
the trial ot impeachment : 

^^On a conviction by the Senate it 
should be the duty of the presiding 
officer forthwith to pronounce the re- 
moval f^om office of the convicted 
person, according to the requirement 
of the constitution. 

'* No Airther judgment shall be ren- 
dered except on the order of the 
Senate." 

After being read the order was with- 
drawn. 

On motion of Mr. Gerrard, the Sen- 
ate retired to the Supreme Court room 
for consultation on the motion, and 
after some discussion Mr. Thomas 
withdrew the motion. 

On motion the Senate, sitting on the 
trial of the impeachment of the Gov- 
ernor, adjourned until Monday, March 
27th, at 9 o'clock A. H. 



Monday, March 27, 1871. 

At 9 o'clock A. u. the President re- 
sumed the chair pursuant to adjourn- 
ment. . 

The Sargeant-at-Arms having made 
proclamation. 
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The roll was called and the Senators 
all answered to their names. 

The Managers with their counsel 
and the Governor with his counsel 
entered the Senate chamber and took 
the seats assiirned them. 

The journal of the proceedinffs of 
the Senate, sitting for the trial of the 
Governor upon articles of impeach- 
ment of March 25, 1871, was read and 
approved. 

Mr Redittk, counsel for the rf'ppond- 
ent, asked for time to file affidavits 
for the purpose of introducln;? new 
testimony in this case, whereupon 

Mr. Tucker submitted the following 
motion for consideration, to-wit: 

Ordere.d That the defendant be 
allowed till 3 o'clock this afternoon to 
perfect his affidavit and application. 

Mr. Thomas moved that the Senate 
retire to their conference room for the 
purpose of considering the motion, 
which was agreed to, and the Senate 
retired. • 

PRIVATE SESSION. 

Mr. Tucker offered the following: 
Order&h That the defendant be 
allowed till 3 o'clock this afternoon to 
perfect and file his affidavit and ap- 
plication. 

Those voting In the affirmative were 
Messrs. Brown, Cropsey, Gerrard, 
Hawke, Hascall, Hilton, Kennedy, 
Thomas, Tucker, Tennant, and Mr. 
President— 11 

Those voting in the negative were 
Messrs. Metz and Sheldon. 

The majority having voted In the 
affirmative the motion was agreed to. 

Mr. Thomas submitted the follow- 
ing: 

Ordered, That If the defendant's 
counsel desire to make application to 
admit further testimony, or for a new 
trial, or for a continuance, they do so 
in writing, and that said application 
bo heard by the Senate upon affidavits 
presented by the counsel for the 
defendant, and without debate by the 
counsel for either party. 



The President submitted the qties- 
tlon: 

'' Shall the motion be agreed to?" 

Those voting in the affirmative were 
Messrs. Brown, Crop.-^y, Gerrard, 
Hawke, Hascall, Hilton, Kennedy, 
Sheldon, Thomas. Tucker, Tennant, 
and Mr. President— 12. 

None voting in tlie negative, the 
motion was agreed to. 

On motion the Senate returned to Its 
chamber, when 

The President announced that the 
Senate hud agreed upon th«^followlng 
order : 

Ordered, That the defendant be 
allowed till 3 o'clock this afternoon to 
perfect and file his affidavit and 
application; also. 

Ordered, That If the defendant's 
counsel desire to make application to 
admit fun her tesiimunj', or for a new 
trial, or ^or a continuance, they do *so 
in writing, and that said application 
be heard by the Senate upon affidavit^ 
presented by the counsel for the 
defendant, and without debate by the 
counsel for either party. 

On motion the Senate, sitting for the 
trial of the Governor upon articles of 
Impeachment, to^k a recess until 3 
o'clock p. M. 

AFTEB RECES&r 

The President resumed the chair, 
pursuant to adjournment. 

Roll call. Senators all answered to 
their names. 

The Managers and their counsel and 
the Governor and his counsel entered 
the Senate chamber and took the seats 
assigned them, whereupon 

Mr. Redlck, counsel for the defend- 
ant, asked for a continuance of this 
cause for sixty days and read affida- 
vits which were filed In supilprt there- 
of. 

On motion, the Senate unanimously 
agreed to retire to their conference 
room to consider the application for 
continuance by the res^>fid|n|^, e 
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PRIVATE SESSION. 

Mr. Tucker submitted the following 
motion for consideration, to-wit : 

Ordered^ That the application for a 
continuance be granted, and that the 
case be continued until Tuesday the 
30th day of May, 1871, at 3 o'clock p m., 
and at that time both parties may in- 
troduce any further testimony they 
may desire. 

After debate the President submit- 
ted the question : 

'• Shall the motion be agreed to?" 

Those voting in the aflftrmatlve were 
Messrs. Cropsey, Gerrard, Hascall, 
Hilton, Tucker, Tenuant, and Mr. 
President— 7. 

Those voting in the negative were 
Messrs. Brown, Hawke, Metz, Ken- 
nedy, Sheldon, and Thomas— -6. 



The majority having voted in the 
affirmative the motion was agreed to. 

On motion the Senate returned to 
the Senate chamber, when 

The President announced that the 
Senate had agreed to the folio winir : 

Ordered^ That the application for a 
continuance be granted, and that the 
case be continued until Tuesday the 
30tli day of May, l871, at 3 o'clock p. M. , 
and at that time both parties may in- 
troduce any further testimony that 
they may desire. 

On motion of Mr. Tucker, the Sen- 
ate, sitting on the trial of the Gov- 
ernor upon articles of impeachment, 
adjourned until May 30, 1871, at 3 
o'clock p. M. 
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